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AtE  oimitlai  (fa  called  from  thofe  wordf  in  the  wrif^ 
/  V  Pr$bibimus  m  admittas)  18  a  writ  dircdcd  to  the 
bi{hop  at  the  fuit  of  .one  who  is  patron  of  anf 
church,  and  he  doubts  that  the  bifliop  wiH  collate  a 
derk  of  his  own^  or  admit  a  clerk  prefented  by  another^  to 
the  faoie  benefice :  then  he  that  doubts  it  (hall  have  this 
writi  to  prohibit  the  bifliop  that  he  (hall  not  collate  of 
admit  any  to  that  church,  pending  the  faic.  Tirms  ^ 
tht  L.  [a) 

New  ftyle.    See  aalentiav* 
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t^OCTVR  N^  was  »  fervfcefo  called,  /rom  the  An- 
-^V  cient  chriftians  rifipg  in  the  nighty  to  perfora  the 
fiune.    Gilf*  263. 

Nomination  to  a  btne^ce..  Soe  %mt^%u    ^ 
Non-conformifts.    Sec  WWtnttx$^  „ 
Non-refidencc    See  SleJGltence^ 
Notable  goods.    Sec  lllttll0« 
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51?otarp  pablftft, 

I.  A  Notary  was  anciently  a  fcribe,  that  only  took  H^^h^  9atiiyt«lMb 

^^    or  minutes,  and  made  ihort  dtaiights  pf  writings, 
and  other  infirumenUi  both  publick  and  private.     But  at 

ifl)  SceW.  L' /.  31, 
V»&.  III.  B  tfail 


this  day  we  call  hiai  a  notary  publjck,  who  confirms  ind 
arrefts  the  truth  of  any  deeds  of  writings,  in  order  to 
render  the  fame  authenticity    i^/.Ptfr.  382. 

The  law  books  give  to  a  notary  feveral  names  or  appel- 
lations; as,  adtuarius^  regiArarius,  fcriniarius,  and  fuch 
like.  Ail  which  words  are  put  td  fignify  one  and  the 
fame  perfon.  But  in  England,  the  word  r$gi/lrarius  is 
confined  to  the  officer  ^i  fooiecdart,  who  hss  the  caftody 
df  the  records  and  archives  of  (uch  court ;  .$lid  is  oNlen- 
times  diftinguiflied  from  the  tt^uary  tbereofii  But  a  regifter 
ought  always  to  be  a  notary  publick  ;  for  that  feems  to  be 
«  neceflary  qualification  of  his  office, 
ifftbitd*  a<-  A  notafy:pubIick  is  appointed  to  th|i  office  by  the 
arcfabilhop  of  Canterbury  ;  who  in  the  inftrooient  of  ap- 
pointment dec^eesV  that  **  full  faith,  be  given,  as  well  in 
**  as  out  of  judgment,  to  the  ioftruments  by  him  to  bf 
*<  made/'  Which  appointment  is  alfo  to  be  regiftred  and 
fubfcribed  bytlfe  clerk /of  bis  majefty,foi:fai:tllties  in  Chan* 
eery,     i  Ought,  486.    AjL  Par.  385. 

7^  A  notary  on  his  appointment  muft  fwear^  **  that  he 
will  Taiihfully  exeircKc  the  office' of  notary  puBltck )  that 
he  will  faithfully  mak^  coQtra£h,  wherein  the  confent 
of  parties  is  required^ 'by  adliA^  €ft  diminifliing  nothing, 
without  the  will  of  the  parties,  that  may  alter  the  fub- 
ftftitt  of  th^  A€t\  th^t  if  in  maldi^  any  i^ftruikibbt  Ihe 
Will  of  one  ^rt^  otlly-ii  required,  he  ^ill  In  futh  cufe  VidM 
or  diminifli  nothing  that  may  alter  the.  Aibftamte  of  th^ 
faA,  againft  the  will  of  fuch  party;  that  he  will  not  make 
inflraweiitk  of  aftjr  tontfli^,  in  WMdi  he  itkW  bioW  there 
is  a  violence  or  fraud ;.  that  he  will  reduce  contrads  into 
an  inftriiment  or  register ;.  and  after .  be  mall  have  fo  re- 
duced the  iame^  that  he  will  not  n^klicfoiifly  delay  to  make 
n  publick  inftr$msi{t  tbfesreupdn^  i|f  ai(^ft  the  Will  of  him  or 
them,  on  whofe  behalf  fuch  con'trad  is  to  be  fo  drawn : 
Saving  to  himfelf  his  iuft  and  accuftomed  fees.*' 
»;•  office  b  the  '  4»  A"notary  publick'  '{or  a£luary)  that  "wifi tes  the  iSs 
Mnttftacion  of  of  court,  ought  not  only  to  be  chofen  by  the  judge,  but 
^'<-  approved  alfo  b^^i^h  "bPthefpXitj^lC'Aiit;   for  tho'it 

does  of  commdn  right  Setong'to'tne  oftbe  of  the  judge^ 
to  afltime  and  choofe  a  notary  for  (educing  the  ads  of 
court  in  every  cauie  mto  writing,  yet  ne  m^y  be  rcfuiea 
liy'thf  titlj^ahts :  lor  t^e  ufe  pf  a  notary  was  intended^ 
hot  dhly  *6ii  acfcbiint  of  tKe  itufge,  to  Vetp  his  memb'ry  \h 
the  €aule9^4>ttt  alfo  that  the  litigants  Aight  not  be  injured 
by  the  judge,     Ayl.  Par.  382. 


:  ^ 


4iid 


« 
And  particularly,  the  oSce  of  a  notary  in  a  judlciil  ^ 

caufe  is  employed  about  three  things  :  Firft,  He  ought  to 
regifter  and  inroll  all  the  judicial  a3s  of  the  court,  accord- 
ing to  the*  decree  and  order  of  the  judge,  feting  down  in 
the  aft  the  very  rime  and  plsce  of  writing  the  fame.  Se* 
condly.  He  ought  to  deiivcf  to  the  parties,  at  their  efpt" 
ciat  requeff,  copies  and  exemplifications  of  all  fuch  judicial 
lAs  and  proceedings,  as  ate  there  enafted  and  decreed. 
AM  thirdly  He  ought  to  vetain  and  keep  in  his  cuftody 
-the  origiaals  of  fuch  a£b  and  proceedings,  commonrly  calUd 
die  fr$i§C9ls  {^f»la  miM  the  natiSf  or firjt  draughts.) 

5.  As  a  notary  is  a  publiek  perlbn,  fo  confequently  all  t^^^l^^^^ 
ioftruments  made  by  him  are  called  poUick  inftruments  s  ^  pnccMinsi. 
mid  a  judicial  regifler  or  record  made  by  him,  is  evidence 
JD  every  cMit,  aeoordine  to  the  civil  and  canon  law.  And 
a  bilhop's  regifter  eftaUi&ea  a  perpetual  proof  and  evidence, 
wben  it  is  found  in  the  biOiop*s  archives ;  and  credit  is 
fivtn  DOC  only  |o  the  original,  but  even  to  an  authentidc 
copy  exemplified.    4fL  Far.  386. 

•  And  one  notary  publiek  is  fufficient  for  the  exemplifica- 
tion of  any  aA ;  no  matter  requiring  more  than  one  notary 
t»  attea  it.    U.    " 

And  tlie  rule  of  the  canon  law  is,  that  one  notary  ia 
equal  to  the  teftimony  of  two  wttnefles.    GUf.  996. 

*  $•  By  4be  fevcral  Atmp  ads,  the  admiffion  of  a  tipWjf  Stanpi; 
Ihall  be  upon  a  treble  40  s.  damp  (4)«  ^ 

'And  every  nk>tarial  i&  fliall  bo  on  a  2  s.  fttmp. 


» 
•  «      .  ■   * 

TSiE  writ  of  affife  of  novel  dificifin  (mviC  Jtfii/bf^ 
tt^»  VHbem  .tenant  for  life,  or  tenant  in 'fee  fimple, 
0f  injiaiU  is  diflfltiiDd  of  his  landa  or  tenements,  or  fUt  oat 
thrieof  agatna  his  wUi.    f.N.  8.408. 


Nowmber  the  fifth.    See  !^dUtiait0< 
Noocupatiye  will.    Sec  Wlltf. 
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Lt»rolQcfi  of     '•  "M^ O^  £  ^^11  ''^'^"S  "^^^  difpate  the  determiofltions 
iAoatb.  ^^   of  the  cburchi  concerning  oaths  Co  bettken  in 

the  ccclefiaftjcal  or  in  the  temporal  courts ;  on  pain  of 
being  declared  an  hcrctick.     Arund,  Liiid,  297. 

As  we  confefs  that  vaip  and  ralh  fwearing  iB  forbidden 
chriftian  men  by  our  Lord  Jefus  Cbrfft»  and  James  his 
apoAle  \  fo  we  judge  that  cbriflian  religion  doth  not  pro- 
hibit, but  that  a  man  may  fwear  when  the  magiftrate  xo- 
quiretb,  in  a  caufe  of  faith  and  cbarify*  fo  it  be  done  ac- 
cording to  the  prophet*s  teachingy  in  }ufiice,/judgment) 
and  truth*    i/r/.  39. 

Yhe  giving  of  every  oath  muft  be  warranted  by^Qof 
t>arliament»  or  by  the.  common  liw  time/out  of  mind. 
2/1^.73. 
Oith  a  officio.  2.  The  oath  ix  offich^  is  an  oath  whereby  iny  perfon 
may  be  obliged  to  make  any  prefentmentof  any  crime  or 
offence,  or  to  confefs  or  accufe  him/clfop^erfelft  of  any 
crhninai  matter  or  thing,  whereby  he  or  (be  may  be  liable 
to  any  cenfure,  penalty  pr  puqi(bmeoc  whatfoever.  . 

fiy  a  canon  of  archbilhop  Boniface :  :Laymn  JhtM  if 

cunpiUed  by  txaimnnmtion^  if  need  bi^,  Ui^ki  an  POtb  t9 

Jpiak  tbi  truth f  whin  ifiquiry  Jhall  he  nrnde.  bj,  tk^  firt/ata  4md 

.  p44g4s  fccltjiqfiicali  for  ibi  tornMm  ^JiHtan^ixci^iSm 

Lind.  109.  \   \ 

Afterwards,  JR.  4.  J.  In  the  .tinv.  of  Ih^  parliament, 
the  lords  of  the  council  at  Whitehall  demanded  of  Pop- 
ham  and  Coke  chief  juftices,  upon  motion  made  by  the 
commons  im  parliament,  in  What  cafes  the  ordinary  m ly 
examine  any  perfon  ix  officio  upon  oath.  And  upon  good 
confideration  and  view  of  the  books^  they  anfwered  to  the 
lords  of  the  council  at  another  day  in  the  council  cham« 
ber:  i.  That  the  ordinary  cannot  conftrain  any  man, 
eodefiaftical  or  temporal/  'to  fwear  generdly  to  ani wer  t^ 
facb  interrogatories  as  (hall  be  adminiitered  unto  him  ;  but 
ought  to  deliver  to  him  the  articles  upon  «lirhicb'  he  is  to 
be  examined,  to  the  intent  that  he  may  know  whether 
he  ought  by  the  law  to  anfwer  to  them.  And  fo  is  the 
courfe  of  the  chancery  ;  the  defendant  iiith.a  copy  of  the 
bill  delivered  unto  him,  or  othcrwife  he  need  not  to  an- 
fwer it.  2. ;  That  00  man  ecclefiaftieal '  or  temporal, 
Iball  be  examined  upon  the  fecret  thoughts  of  his  heart, 
or  of  his  fecfet  opinion ;  but  fomething  ought  to  be  ob- 
jedled  againft  him,,  which  he  hath  /ppl|en  or  done. 
3.  That  no  layman  may  be  examined  ex  officio^  except  in 

f  tw» 


i«* 


^atf\s. 


two  cdufes  (matrimonial  and  tcftamentary) ;  and  that  was 
grounded  upon  great  reafon  :  for  laymen  for  the  moft  part 
are  not  lettered,  wherefore  they  may  ealily  be  inveigled 
and  tncrapped,  and  principally  in  herefies  and  errors. 
12  Ca.  26. 

Again,  fLi^J.  DtghtontnA  Holies  cafe.  They  wero 
committed  by  the  high  commiffionert,  becaufe  they  refufed 
to  take  the  oath  ix  ffflch ;  whereupon  an  habeas  corpus 
being  awarded,  it  was  returned,  that  they  were  commit- 
ted, becaufe  they  being  convented  for  flandrous  words, 
againft  the  book  of  common  prayer  and  the  government 
of  the  church,  and  being  tendered  the  oath  tobeexamined 
upon  thefe  caufes,  they  refufed,  and  were  therefore  com* 
roitted.  And  after  three  terms  deliberation,  the  court 
BOW  gave  their  refolution,  that  they  ought  to  be  delivered. > 
And  the  reafon  thereof  Coke  chief  juftice  declared  to  be, 
becaufe  this  examination  is  made  to  caufe  them  to  accufe 
themfelves  of  the  breach  of  a  penal  law ;  which  is  againft 
law,  for  they  ought  to  proceed  againft  them  by  witnefles^ 
and  not  infbrce  them  to  take  an  oath  to  accufe  themselves. 
Cra.  Ja.  388. 

Finally,  by  the  ftatute  of  13  C.  2.  t.  13.  it  is  ensued, 
that  it  Jball  Mi  bi  lawful  ftr  any  firfin  iXirdJh^  iccUfi^ 
aftual  jurifdiHiw^  U  ^tndtr  #r  •dmmfttr  t9  any  perfin  what" 
JoiVir^  thi  •Atb  ufiudly  coiled  thi  catb  ex  officio,  or  any  ethn 
•ath^  wbenhy  fucb  ferfon  t»  wbom  thi  fame  is  tmdind  or  ad^ 
mini/irid^  may  bi  cbergid  or  tompoUid  to  conftp^  or  ae» 
hift^  or  to  Pttrgi  bim  or  ber/glf  of  any  iriminal  mattir 
or  tbing^  whir  Ay  hi  or  Jhi  may  bi  liablo  to  anfun  or  fu* 
mjbmonim 

fiut  in  other  cafes,  where  the  courfeof  the  ecclefiaftical 
courts  hath  been,  to  receive  anfwers  upon  oath,  they 
may  (till  receive  them.  And  therefore  in  the  cafe  of 
Horn  and  Brown^  7*.  31  C  2.  where  a  fuit  was  for  pay- 
ment of  the  proportion  aiTefled  towards  the  repair  of  the 
church,  the  defendant  ofiering  to  give  in  his  anfwer,  but 
not  upon  oath,  prayed  a  prohibition,  becaufe  it  was  re« 
fttfed.  The  court,  after  hearing  arguments,  denied  the 
prohibition  s  for  they  faid,  it  was  no  more  than  the 
ebancery  did  to  make  defendants  anfwer  upon  oath  in  fuch 
like  cafes.    Gibf.  101 1.     I'  AWr.  339. 

And  (bme  years  before  that  in  the  oafe  of  Goulfon  and 
lVainwrigbt%  it  was  held  by  the  court,  that  if  articles  on 
officio  ox^  exhibited  in  the  fpiricual  court  for  matters  rrn 
mmd^  and  the  party  is  required  to  anfwer  upon  oath,  ha 

B3  maj 


I  ■  * » 


6  e>Wtl^fS. 

may  have  a  prohibition:   but  if  it  be  a  cmrniaHer,  be 

cannot  do  fo,  for  then  he  a  bound  to  anfwcr.  Gib/,  loi  i« 

1  $iJ.  374. 

Oatb  of  d-  3.   The  oath  of  cabmnf  was  required  by  the  Roman 

IttfliBj.  1^^^  ^f  i^jl  perfons  engaged  in  any  lawfuit,  obliging  both 

plaintiffs  and  defendants,  at  the  l>eg^nning  of  the  caiifc» 
to  fwear  that  their  demands  and  their  defences  were  fin- 
cere  and  upright,  without  any  intention  to  give  Bn« 
nccefiary  trouble,  or  to  ufe  quirks  and  cavils,     i  Dirnntm 

439* 

And  by  a  legatine  conftitution  of  (M0  it  is  thus  or*' 

4^ned  :    Tbg  gath  •/  calumny,  in  etrnfis  Hchjiajliud  and 

civil  J  ffT  fpiaking  the  truth  in  fpiritaals  wbireby  thi  iruib 

tif^  hi  m$ri  tafily  difiavered^  and  cdufa  mm  Jpudify  diSiT" 

tmnid^   Wi  §raain  fmr  tbi  fuiurt  u  hi  taktn  in  ibi  kingdmt 

rf  England^  aifrding  tg  tbi  canonical  and  kgal  JanSiim^ 

tbi  cufiom  ihtaiuid  H  ibi  antrary  WBtwitifianding.    Athon* 

6o. 

Tbi  ^tbrf  calumny}  Which  oath  was  this :  **  You  fiiall 

<<  fwear,  That  you  believe  the  caufe  you  move  isjuft: 

*^  That  you  will  not  deny  any  thing  you  believe  is  truthi 

^*  when  you  are  a(kedt>f  it :  That  you  will  not  (to  your 

**  knowledge)   ufe  any  falfe  proof*:    That  you  will  not 

**  out  of  fraud   requeft  any  delay^  fo  as  to  prptraA  the 

**  fuit :  That  you  have  not  given  or  promifed  any  things 

*^  neither  will  give  or  promife  any  thing,  in  order  to  ob- 

^V  tain  the  vidpry,  except  to  fuch  perfons^  to  whom  the 

^^  laws  and  the  canons  do  permit :  So  help  you  God/* 

Confit.  9I, 

Of  calumny']  Jusjurandum  calumnise;  fc«  vitandae.:  for 

the  avoiding  of  calumny.    Athw*  6o« 

To  hi  tahin]  And  this  both  bv  the  plaintiff  and  the  dc« 

fiendafit.    Which  if  they  fhall  refufe  refpeAively,    the 

plaintiff  in  fuch  cafe  fliall  I0&  his  caufe,  and  the  defendant 

Aall  be  taken  as  having  confeiled.    Jibon.  60. 

Tbi  ^uftim  ihtaimd  to  tbo  contrary  notwitbflanding']    By 

tbts  it  appeareth  that  by  the  cuftom  of  the  realm  of  Eng« 

land,    the  oath  of  calumny  was  not  to  be  adminiftred. 

Neverthelefs  this  cuftom  was  not  fo  general  as  in  <bie 

canon  is  alleged.    The  cafe  was  thus :  Laymen  were  fnse 

by  the  cuftom  of  the  realm  from  .taking  of  that  oath, 

«lln^fs^ic  were  in^nuifes  matrimoniat  and  ti/iammtarf%  and 

in  thofe  two  cafes,  the  ecclefiaftical  judge  might  examine 

the  parties  upon  iheir  oaih,  becauie  comraAsof  matrimo* 

pyt  .and  the  efiatctof  ahc  dead,iare  many 'times  feicfet^ 

and 


^(^. 


fliid  do  net  concern  the  fbame  and  inluny  of  the  partyt 
as  adttiterjTy  inconlinency,  fimony^  berefy,  and  fach  like. 
And  this  appeaieih  by  two  writs  in  the  regiftcr,  di- 
i^cd  ID  the  iheriff,  to  prohibit  the  ordinaries  from 
calling  layman  to  that  oach-  agaii^ft  their  wills,  ex* 
cept  in  thoTe  two  cafes,  a  Itf/I.  657.  tiCo,  26.  Giif. 
101 1. 

But  this  cuftom  extended  not  to  thofe  of  the  clergy* 
but  to  lay  people  only  1  ibr  that  they  of  the  clergy,  being 
prefumed  to  be  learned  men,  were  better  able  to  take  the 
oath  of  calumny.    2  In/I.  657. 

But  if,  in  a  penal  law,  the  jurtfdifiion  of  the  ordinary 
be  faved,  u  by  i  Bli»-  for  bearing  of  inafles,  or  by  13 
SL  for  ofory,  or  the  like,  neither  clerk  nor  layman  ihaU 
be  compdled  to  take  the  oath  of  calumny ;  bccsufe  it  may 
be  an  evidence  againft  him  at  the  common  law,  upon  tte 
peoal  ftatute.    2  /v^.  657;     it  Co.  27. 

This  oath  had  long  continuance  in  the  eccIefiaAical ' 
court :  and  it  had  the  warrant  of  an  aA  of  parliament, 
in  1  #/•  4.  r.  15.  whereby  it  was  enafted,  that  diocefans 
fliall  proceed  according  u  thg  canomcal  fanSkm ;  which  aft 
'was  repealed  by  I5  //.-S.  c.  24.  but  wsu  revived  in  the 
reign  of  queen  Mary,  and  then  all  the  martyrs  Who  were 
burnt  were  examined  upon  their  oaths ;  and  then  again 
by  the  i  Eliz^  c.  t .  it  was  finally  repealed.  And  the  mar* 
Cer  touching  this  oath  at  this  day  flandeth  thus*:  ft  is 
confefled,  as  well  by  the  fatd  provincial  conftitution  of 
OtbOf  as  by  the  regifter,  that  the  faid  conftitution  was 
againft  the  cuftom  of  the  realm  :,  and  no  cuftom  of  the 
reafm  can  betaken  away  by  a  canon  of  the  church,  but 
only  by  aA  of  parliament ;  and  efpecially  in  cafe  of  an 
oath,  which  is  fo  facred  a  thing,  and  which  generally 
concerneth  all  the  nobility,  gentry,  and  commonalty  of 
the  realm  of  both  fexes  :  And  by  the  ftatute  of  the  25 
//>  8.  c.  19.  no  canon. againft  the  Iting'^  prerogative, 
the  law,  ftatutes,  or  cuftom  of  the  realm  is  of  force  i 
which  is  but  declaratory  of  the  common  law.  2  /i^.  658'. 
12  (k.  29. 

So  tbatahe  refult  of  the  tpHtter,  upon  theie  premifeSt 
will  be  this;  fio  f ar  as  this  conftitution  was  againft  the 
cuftom  of  the'  realm,  it  is  of  no  avail :  fo  far  as  it  is  war* 
ranted  by  thecuAom,  it  is  ftHl  of  force  }  and  confequently 
extendeth  to  the  clerffv,  and  to  laymen  in  cafes  matrimonial 
and  teftamentary,  and  alfo  to  perfons  who  take  the  faid 
oath  voloMarilyf.aod  not  by  cpin{>«lfion« 

.  .   r. 

B  4  For 
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Tht  foluntary 


OatkoftrpUi. 


For  the  writs  in  the  regtfter  do  only  require,  that  Iay« 
men  be  not  compelled  to  anfwcr  ogainfi  tb^ir  willy io  t^at 
if  any  aflent  to  ir»  and  Cake  it  without  exception,  tbi^ 
ftaodeth  with  law.     ix  C§.  27. 

4.  The  V9luntary  or  iidjhe  oath,  it  given  by  one 
party  to  the  other,  when  one  of  the  litigants,  not  being 
able  to  prove  his  charge,  oflFers  to  Rand  or  fall  by  the 
oath  of  his  adverfary  ;  which  the  adverfary  is  bound  to 
accept,  or  to  make  the  fame  propofal  back  again,  other- 
wife  the  whole  (hall  be  taken  as  confcfled  by  himt 
ff^o$d  Civ.  L.  in.  {c) 

And  this  feemeth  to  have  fome  foundation  in  the  com« 
non  law,  in  what  is  called  waging  of  law  i  which  is  a 
privilege  that  the  law  giveth  to  a  man,  by  his  own  oath  to 
Utt  himfelf,  in  an  adion  of  debt  upon  a  fimple  contrad* 
I  Injl.  155,  157.     2  InJI.  45, 

But  this  oath»  in  the  ecclefiaftical  courts',  is  now  ob« 
folete,  and  out  of  ufe.     i  OugbU  1 76. 

5.  The  oath  of  truths  is  when  the  plaintiff  or  defends 
ant  is  fwcM'n  upon  the  libel  or  allegation,  tp  n^ake  a  true 
anfwer  of  his  knowledge  as  to  bis  own  fa^,  and  of  hia 
belief  of  the  fad  of  others.  This  differs  from  the  former, 
for  it  is  not  decifivc  \  and  the  plaintiff  or  defendant  may 
proceed  to  other  proofs,  or  prove  the  contrary  to  what  ia 
fworn.    ^WCiv.  £.  314. 

Ostk  of  mallet.       b.   The  oath  of  matia^  is  when  the  patty  proponent 

fwtars  that  he  doth  not  propofe  fueh  a  matter  or  allega- 
tion, out  of  malice,  or  with  an  intent  unneceflkrily  tq 
protrad  the  caufe,     i  Oitgbt.  1 58. 

Apd  this  path  may  be  adminiftred  at  any  time  during 
the  fuit,  at  the  judge's  difcretiop,  vohether  the  parties  con?- 
fent  to  it  qir  not.     14* 

1  7.  The  mcijfary  or  fupplttorf  ozth^  is  given  by  the  judge 
to  the  plaintiff  or  defendant,  upon  half  proof  already  made* 
This  being  joined  to  the  half  proof  fuppliiSi  and  gives 
fufficient  power  to  the  judge  to  condemn  or  abfolve.  It 
is  called  the  majfarf  oath,  becaufe  it  is  given  out  of  ne- 
cefSty,  at  the  inflance  of  the  party,  whether  the  othef 
party  will  confentto  it  or  not.  But  when  the  judge  doth 
fidminffter  it,  he  ^ought  firft  to  be  fatisfied,  that  there  ia 
an  half  proof  already  made,  by  one  unexceptionable  wit* 
Deft,  or  by  fome  other  fpn  of  proof.    If  the  caufe  is  of 
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he  Ufigatmr.    Pig.  12.  a.  34.  %  \. 

an 
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an  high  nature,  and  there  is  a  temptation  to  perjury ;  or 
if  ic  is  a  criminal  caufe  s  or  if  more  witnefles  might  be  pro« 
dticed  to  the  fame  fa<^ ;  then  this  oath  cannot  take  place. 
U^ood  Civ.  L,  314.     AyL  Par.  391. 

Before  the  delegates  at  Serj cants' Inn,  Jan.  22,  1717* 
fyilliami  and  Lady  Bridgit  OJbornu     The  queftion  below 
was,  whether  Mr.  lViUiam$  was  married  to  the  lady  Bridget 
OJhornei  the  miniftcr  who  performed  the  ceremony,  having 
foroifrly  confefled   it  txtrajudicially,   but  now   denying 
it  upon  oath*     So  that  there  being  variety  of  evidence  on 
both   fides,  the  judge  upon  hearing  the  caufe  required, 
according  to  the  method  of  ecclefiaftical  courts,  the  oath 
cif  the  party,  which  the  civilians  term  the  fuppletory  oath, 
that  he  was  really  married  as  he  fuppofeth  in  his  libel  and 
articles. .  The  accepting  this  oath  (as  ws(>  agreed  on  both 
fides)  is  difcretionary  in  the  judge,  and  is  only  ufed  where 
there  is  but  what  the  civilians  efteem  a  femiplena  proba- 
tio ;  for  if  there  be  full  proof,  it  is  never  required  ;  and 
if  the  evidence  doth  not  amount  to  a  half  proof,  it  is  never 
granted,  b'ecaufe  this  oath  is  not  evidence  ftriiSly  fpeaking, 
but  only  confirmation  of  evidence ;    and  if  that  evidence 
doth  not  amount  to  a  half  proof,  a  confirmation  of  it  by 
the  party's  own  oath,  will  not  alter  the  cafe.     Upon  ad- 
piitting  the  party  to  bis  fuppletory  oath,  the  lady  appeals 
to  the  delegates.     So  that  the  quefiion  now  was  not  upon 
the  merits,  whether  there  really  was  a  marriage  or  nor, 
but  only  upon  the  courfe  of  the  ecclefiaftical  courts,  whe« 
tber  the  judge  in  this  caCe  ought  to  have  adaiitted  Mr. 
if^diiiams  to  his  fuppletory  oath,  as  a  perfon  that  had  made 
an  half  proof  of  that  which  he  was  then  to  confirm.   The 
queftions  before  the  delegates  were  two  :    Firft,  whether 
the  fuppletory  oath  ought  to  be  adminiftred  in  any  cafe  to 
inforce  a  half  proof :  And,  fecondly,  admitting  it  might, 
whether  the  evidence  in  this  cafe  amounted  to  a  half  proo^ 
fo  as  to  entitle  Mr.  JViUiams  to  pray  that  his  fuppletory 
oath  might  be  received.     As  to  the  firft,  it  was  argued  to 
be,  agaioft  all  the  rules  of  the  common  law,  that  a  man 
fhould.be  a  witnefs  in  his  own  caufe.     It  is  not  allowed 
in  the  temporal  courts  in  any  cafe  but  that  of  a  robbtry, 
which  being  prefumed  to  be  fecret,  the  party  is  admitted 
to  be  a  witnefs  for  himfclf.     In  the  temporal  courts  no 
man  can  be  examined  that  has  any  iniereft,  tho'  he  be 
no  party  to  the  fuit.     On  the  other  fide  many  authorities 
and  precedents  were  cited  out  of  the  civil  law,  to  prove 
this  prance  of  allowing  a  fuppletory  oath.     And  there* 
fore  the  court  hdd|  that  by  the  canon  and  civil  law,  the 

party 
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IHirty  ag^nt,  fllaking  a  "half  proof,   was  imitled  to  pray 
that  his  fuppletory  oath  might  be  received  :  And  tbo'  it 
be  againft  tbe  rules  of  the  common  law,  yet  this  beins. 
a  caufe  of  ecclefiaftical  cognizance,  the  civil  and  not  the 
common  law  is  co  be  the  meafure  of  their  proceedings  ; 
and  therefore  this  pra&ice  being  agreeable  to  the  civil 
kwy  is  well  wertamed  in  all  oafes  where  the  civil  law  if 
tbe  rule^  and  the  exereifeof  it  lies  in  the  difcretion  of  the 
judge.    .Secondly,    It  being  therefore  eftabliflied,  ^at  a 
perfon,  making  half  proof,  ia  intitled  to  his  oath,  tbe  next 
quel)  ion  was,  what  is,  according  to  the  notion  of  the 
civilians  and  canonifts,  a  half  proof.     With  €hem  it  was 
argued  on  the  behalf  of  the  lady,  that  nothing  is  efleemed 
as  a  full  proof,  unlefs  there  be  two  pofitive  unexception* 
able  witnefles  to  the  vtxy  matter  of  fad,  as  to  the  mar* 
riage ;   that  a  half  proof,   which  is  the  next  degree  of 
evidence,  is  what  is  affirmed  by  the  oath  of  one  witnefs 
as  to  the  principal  faA,  and  confirmed  by  concurrent  cir« 
cumAances :   It  muft  be  by  wt  witnefs ;  it  muft  be  evi» 
dence  (hat  concludes  neceflarily,  and  not  by  prefumption  i 
there  muft  be  no  prefumption  to  encounter  it ;  and  the 
witnefs  muft  be  of  good  repute :  That  matrimonial  caufes 
require  the  greateft  certainty ;  and  where  that  is  the  Ible 
queftion,  the  proof  ought  to  be  fuller  than  where  it  comes 
in  by  incident,  as  on  granting  adminiftration.    To  this 
it  was  anfwered^  on  the  other  ude,  that  half  proof  implies 
no  more  than  what  tbe  common  lawyers  call  prefuinptive 
evidence ;  and  that  is  properly  called  prefumptive  evidence, 
which  hath  no  one  pofitive  witnefs  to  fupport  it,  but  re- 
lies only  on  the  firength  of  circumftanccs.     And  when 
there  is  one  witnefs,  who  depofeth  diredly  to  the  principal 
fa6),  this  immediately  ceafeth  to  bear  tbe  name  of  pre. 
fumption,  and   afiumes  that  of  pofitive  evidence*    And 
that  which  in  the  temporal  courts  paflcth  for  pofitive  evi- 
dence,  is  the  fame  degree  of  evidence  with  the  full  proof 
of  the  canonifts  and  civilians.    The  fuppletory  oath  doth 
ex  vi  termini  import,  that  there  has  been  no  one  pofitive 
witnefs  to  the  principal  fad  ;   and  he  that  demands  to  be 
admitted  to  take  hrs  oath,  doth  (hereby  admit  that  he  hath 
produced  no  conclufive  evidence  to  the  point  in  iflfue^ 
and  therefore  the  party  himfelf  fupplies  the  place  of  the 
witntfs.     There  is  no  fixing  the  Bounds  of  an  half  proof  | 
for  in  many  cafes  circumftanc^s  may  overbear   pofitive 
evidence :  and  then  if  thofe  circumfiances  (hould  not  be 
cftecmed  to  amount  to  an  half  ^  proof,  when  the  pofitive 
evidence  would  exceed  it^   that'  would  be  to  overthrow 

the 
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the  pofittve  evidence,  ky  that  which  if  not  fo  flrong. 
Half  proof  therefore  they  conclttded  to  be,  that  degree  of 
evidence  which  would  incline  a  reafonabie  man  to  either 
lide  of  the  qoeftton  ;  and  implies  in  the  notion  of  ir»  that 
»  pofitive  witnefs  hath  not  depofed  to  the  principal  fa6^» 
Aisd  in  this  cafe,  tho'  there  was  no  pofitive  conciafive 
evidence,  but  only  fuch  as  depended  on  circamftances,  as 
oonfeffions,  and- letters,  and  unufuci  famiiiaritjes,  yet  the 
court  thought  it  amounted  to  an  half  proof  (iff),  and  con- 
iieqiiently  that  the  dean  of  the  arches  had  done  right,  in. 
admitting  Mr.  H^iUiams  to  his  fuppletory  oath  :  And  there« 
fere  thejrdifmifftfd  the  appeal,  with  150 1,  cofts.  Sir.  8o« 
The  party  praymg  this  oath,  muft  exhibit  a  fchedule 
Ingrofied,  with  his  hand  to  it,  wherein  is  written  fo  much 
as  b  proved  'more  than  half  proof,  or  half  proof;  and  muft 
take  his  oath  to  fpealc  the  truth  of  his  own  certam  know* 
ledge.     I  Ought.  177.  (#) 

&  By  the  andeat  canon  law,  a  profior  having  a  fpe-  Oath  inaiiiiMai 
cial  proxy,  may  take  the  oath  of  calumnjr,  and  may  fwear  ^^'^i* 
in  0mmam  d$mmi ;    upon  the  foul  of  his  client,    ff^i^cd 
Civ.L.  998. 

fiuc  by  Can.  132.  It  is  ordained,  that  forafinuch  as  in 
the  probate  of  teftament  and  fuits  for  adminrftration  of 
the  goods  of  perfons  dying  inteftate,  the  oath  ufually 
taken  by  proSors  of  courts,  la  animam  cvnjlitutnth^  is 
found  to  be  inconvenient ;  therefore  from  henceforth 
every  executor,  or  fuitor  for  adminiftration,  (hall  perfon- 
ally  repair  to  the  judge  in  that  behalf,  or  his  furrogate, 
and  in  his  own  peribn  (and  not-by  prodor)  take  the  oath 
aocuftomed  in  thefe  cafes. 

g.  The  oath  in  lium^  or  of  damttgis^  is  that  by  which  Oath  of  dv 
the  plaiiKiff  eftimates  the  damages  in  the  lofs  of  any  thing ;  "*<^ 
and  which  the  judge  may  allow  or  moderate.     H^Qod  Civ. 
.X.  314. 

10.  The  oath  of  ixptnea  and  etfls^  is^where  the  Kctgant  Otth  of  cofts* 
(which  gained  the  (entence  or  decree},  iipon  the  taxing  of 
cofts,   aiffirms   upon  his  oath   that  thefe   charges   were 
neceiiarily  expeitfded  by  him  in  the  profecution  of  his  fuit. 
m9dCiv.L.ii^ 


id)  S€9  CUf^nCS,  I .  imnkt. 

(#)  According  toctviliaas  this  oath  is  «oot;teBdered  by  either 
party,  but  required  by  the  judge  i»§pid pritbmttmum^  and  it  is^ 
tx^tT/uppUtorj  or  furgatcryt  according  as  at  it  t^n(iered<{o|he 
plainnff  or  defendant  |  but  they  agree  that  it'ought  rarfly  to 
be  ttfed,  the  maxim  being,  aS$ri  non  fnbantt%  reus  abj^lvitur. 
ice  iUier  ad  Dig.  12.2.  ia« 

All 


All  thefe  oaths  are  unknown  to  the  common  law,  hut 
they  were  all  ufed  in  the  courts  governed  by  the  civil  or 
canon  law.     ff^ood  Civ,  L.  314. 

But  they  are  only  made  ufe  of  in  civil  caufes,  and  can« 

not  be  propcfly  applied  to  criminal.    fVgod  Civ»  L,  333. 

But  the  oath  next  following  regardetb  only  criminal  cafes :' 

That  is  to  fay, 

eith  of  fwf|i«        I ,,  Xhg  Qatii  Qf  purgatiifi ;  which  oath  was  adminifired 

^'^^  where  the  defendant  was  fufpeded  to  be  guilty  ;  and  if  he 

fwore  that  he  was  innocent,  and  produced  honeft  meo  for 
bis  compurgators,  he  was  to  be  difcharged.  If  be  could 
not  bring  fuch  compurgators,  to  fwear  that  they  alfo  be* 
lieved  him  innocent,  he  was  efteemed  as  convided  of  fuch 
crime.     H^ood  Civ.  L.  332. 

But  by  the  aforefaid  a£k  of  the  13  C.  2.  €.  ii.  It  fliall 
Dot  be  hwful  for  any  perfon  exerclfing  ecclefiafiical  jurif« 
didion,  to  tender  or  adminifter  to  any  perfon,  any  oath 
whereby  fuch  perfon  to  whom  the  fame  is  tendred  or  ad« 
miniftred,  may  be  charged  or  compelled  to  corifefs,  or 
accufe,  or  to  furgt  him  or  herfelf  of  any  criminal  matter 
or  thing,  whereby  be  or  Oie  may  be  liable  to  cenfuie  or 
(>uni(bment.  « 

Oth«  •»r!»t  rf       12.  Beiides  the  above  recited,  there  are  aHb  divers  other 
nfetAtbccMitf*  ^^^^  ^£  ^jj.  j^  ^Y^e  courts:   As,  the  oath  of  the  prodor, 

that  he  hath  not  queftioned  the  witaeffies ;  the  oath  of  the 
pro£lor,  concerning  bis  bill  of  cofta  i  the  oath  of  the  par* 
ty,  for  the  obtaining  of  abfolution,  that  he  will  ftand  to 
the  law,  and  obey  the  commands  of  the  church ;  the  oath 
pf  the  party,  on  his  being  admitted  in  forma  pauperis ; 
the  oath  of  the  party,  concerning  matter  newly  come  to 
his  knowledge  {  the  oath  of  the  party  that  he  believes  he 
can  prove  the  matter  alledged ;  the  oath  of  a  creditor, 
concerning  his  debt  $  the  oath  of  an  executor,  adminiftra* 
tor,  accountant,  churchwardens,  queftmen,  curates, 
preachers,  fcboolmafters,  phyficians,  furgeons,  midwive^ 
and  other  fuch  like,  i  Ombt.  176. 
€U(1i  rf  allcs*-       13.  The  otxh  of  alifgianci  is  very  ancient :   and  by  tho 

common  law,  every  freeman  at  his  age  of  twelve  years 
was  required,  in  the  leet  (if  he  were  io  any  leet),  or  in 
the  tourn  (if  he  were  not  in  any  leet),  ,to  take  the  oath  of 
allegiance.     2  Infl*  73. 

But  the  clergy,  not  being'bound  to  aMend  at  the  tourn 
or  leet,  wereconfequently  fo  far  exempted  from  taking  thia 
oath  of  allegiance.  ■  2  Infl.  121.  t  H,  H.  64. 
^  But  they  were  bound  neverthelefs  to  do  homage  to  the 
king,  for  the  lands  held  of  him  in  right  of  the  church. 
I  H.  H.  71,  72. 
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14.  The  oath  xi  fufnrnacycwaiA  in  aftdr  die  refdrma-  Oath  of fapr«. 
tion,  in  confcquence  of  abolifliing  the  papal  authont)*«  b<c7* 
And  this  oath  all  clergymen  efpecially  were  bound  to  take. 

15.  The  oath  <A  ahjwrttlim  tzmt  in  after  the  revolti*  Oathcfiijii. 
tion  )  received  fooie  aherations  in  the  firft  year  of  queen  »"<>'>• 
Anne ;  and  again  in  the  firft  year  of  king  George  the 

lirft ;  and  finally  In  the  fixth  year  of  king  George  the 
third.  And  this  oath,  together  with  the  oaths  of  allegi* 
ance  and  fupremacy,  all  clergymen  as  well  as  others  are 
bound  to  take,  on  their  being  promoted  to  offices^ 

f6.  In  all  cafea  wherefn  by  any  afi  of  parliimentan  Oitbf«r^«i« 
oath  Aall  be  allowed,  authorifed,  or  required,  the  folemn  ^*>*« 
affirmation  or  declaration  of  any  of  the  people  called  qwa^ 
Jeers  {hall  be  allowed  inflcad  of  fuch  oath,  altho'  no  par^ 
ticular  or  exprefs  provilion  be  made  for  that  pncpofeln  fuch 
9&.     22  6.  2.  r.  46.  /  36. 

And  if  any  perfon  making  fuch  affirmation  or  declara- 
tion, fliall  be  lawfully  convi^ed  of  having  wilfully,  falfly^ 
and  corruptly  affirttied  or  declared  any  matter  or  thing, 
which  if  the  fame  had  been  depofed  upon  oath  in  the  fifeal 
fornix  would  have  amounted  to  wilful  and.  corrupt  per* 
jury  ;  be  fhall  fufFer  as  in  cafes  of  perjury,    /i.  .  : 

But  no  quaker  bf  virtue  hereof  Aall^  be  qualified',  or  -'        /\    ^ 
permitted  to  .give 'evidence  in  any  criminal  cafes,  or  to 
ferve  on  juries,  or  to  bear.-any  office  or  place  of  profit  in 
the  government,   f^yi*' 

17.  By  the  22  G*  2.  r.  30.  Every  perfon  being  a  mcm^  ^  ^^  aMriiU 
ber  of  tbeprotefiant  epifcopal  church,  known  by  the  name  im. 

•f  lJmt€i}  fr^trum^  or  the  united  brethren,  which  church 

was  formerly  fettled  ii^  Moravia  and  Bobimiaf  and  are  now 

in  Pmffkf  Poland^   Sikfia^  Lufmtm^  G^rnumj^  the  Unitgd  r 

Pr9WK»$i  and  alfo  tn'hts  msjefly's  dominions,  who  fliall 

be  required  to  lake  sn  oath,  ihail  be  allowed  infiead  of 

fuch  oath  to  make  their  folemn  affirmation :   But  this  not 

to  qualify  them  to  give  evidence  ^n  a  crkpina)  caufe,  or  to 

Csrve  on  juries. 

1 8.  Such  oaths  ougbt  to  be  impofed'  on  heathens  and  of  infidehsr 
Jews,   wh^ch  they  sdtow  to  be  obligatory*  -  fV^d  Civ.  ^^^* 

Thus  a  jew  is  to.  be  fworn.  upon  the  old:  teflaiiient  % 
and  perjury  upon  the  flatute  may  be  affl^ned  upon  this 
oath.    2  Kit.  314.  H 

And  when  jews  take  the  oatb  of-  ab^iitian^  the  words 
fsir  thi  truifaiA  pf4i  chnftian]  ftall  bo  onitted.  10  G.. 
#•4*/  iSf 

Thus 
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Tbnt  aMi  Mahomctaiia  fliall  be  fwarn  upao.tbe  KoraiK 
Sir.  1104. 

Id  the  cife  of  Omcbmul  and  Bmrhr^^  H.  iB  G.  2.  a 
cotnfDiffion  ifl(Md>autof  chanceiy,  ta  take  the  anfvrer  of 
OmicbiMid  the  defendant,  and  the  depofitiona  of  fcveral 
wttiieflet,  wha  were  headiena  of  the  Geatou  religion,  in 
ibeir  owo  conntry  aiaiiner,  at  Cakattt.  in  the  Eaft^-Indies  9, 
.  and  the  commiilion:  being  executed  and  returned^  the  de* 
pofitioM  were  albwed  to  be  read  ia  the  court  of  chancery^ 
by  lord  Har^wicke,  afifled  by  the  two  lords  chief  jufticea 
and  the  lord  chief  baron*  The  manner  of  taking  which 
oaih  wattfaus-:  There  were  tbrco  hsanioi  or  prlefis  pre^ 
iioii,  and  the  oath  being  intetpaeled  to  each  witnefs^  the 
witneia  touched  the  feet  of  one  of  the  bramios,  arid  tw# 
being  brantna  or.priefta  did  touch  hia  hand.  2  Air^  B^ 
CaJ.  397. 

At  the  rebel  affizea  at  CarUfle,  in  the  year  1 745^  many 

^     of  the  Scotch  witneiea  lefufing  to  be  fworo  other  wife 

•     than  in  :their  own  «ouiUry>  miuiner ;  tbe  judgca  fo  far  tiib* 

iniilted^as  to  allow  them  to  be.  f worn  after  the  Scotch 

maaner  for  finding  the  bdU  by  tbe  grand  jury,  tu^  dM 

not  admit  it  upoa^the  trials* 

Oatbiana^Mli.  .n^  By  thcfes  C»  2.  €.  2.    Every  periba  who  Anit  be 

Sl'foroffi€«u*    adnnctpd  imo  any  office  civil  or  military,  or  ihall  teceive 

any  paT  by  reafoa  of  jmy  patent,  or  -grant  from  the  kiog, 
or  (ball  have  any  command  or  place  of  tnift  in  Eo^and 
errin.the  jiayy^  or  ifaaU  have  any  ftrvice  or  employment 
in  the  kiif^s  hooQiotd,  ftall  wkhin  tbme^  mpadiS!  after 
bis  admiffiait  receive  tbe  iaonHnem  aecgidingto  the^ufiige 
of  the  ohiwch^f  England,  in  feme  fublick  cbmich  on  the 
Lord's  day,  insmedi^itely  after  divine  femice  and  ftraioiti 
And  iftthe^CDurt  where  be  takes  the  oaths  (as  bereonder 
mentioned)  be  ihall  £ift  deliver  a  certificate  of  fttph'Ms 
sQceiviag  the  facrament,  under  the  lianods  of  f he  nmiiBet 
and  chasduwardenB,  and  AialLthcn  make^rtxiPofthe^imfh 
thereof  by  two  witnefles  on  oath*  And  they  ftatt^  aHb, 
#hen  th^  taiatr  tbe  fttid  oaths,  smhe  ahd^tibfttribe^  the 
decbinitioki  againft  tranfubftanttation^  J^  t,  jy^ir  {Sut 
this  declaration  cannot  now  be  required  of  thofe  caibolicks 
who&aRtaUe.end  ftriifaribe  the:  declamtion  m4  eatbiio* 
troduonL  byb^a  ^«  3.  r.^a.  Vidijitfm^  20*  £U 

Any  offici  civil  wr  miUtary\  Ecclefiaftical  dflwea  do'tiOt 
ftem  to  berindhidtd  Wftfain  ihia  ddfaipiimr;  ^and  oon- 
fiequently  it.jfanmcth  not  requifite  ibr  xlei^gymen,  tn 
qualifying  for  ecdefiaftical  officeS)  to  produce  ^any  cor* 
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iKeate  of  their  having  received  the  flMrtneBt,  ner  Ui 
make  or  Aibfcrtbe  the  declaration  againft  tranfubftaMia- 
tml.  Bttt  Ibey  tre  fo  laiEc  the  oaths  in  like  bianrier  aa 
civil  oflkerkt  by  the  i  Gn.j/l4 1.  €.  13*  wbkb  eUaAeth  aa 
follows : 

Every  perfon  #ho  Ibatt  be  idmiliicd  into  any  offce  civil 
or  ^ilitti^  I  or  IhaU  receive  any  pay  by  rcafon  of  any  pa- 
tent or  gtAAt  from  iht  Mng  s  or  fliall  have  any  cooiiqiand 
or  fdice-of  Cruft  in  Engtaod^  or  in  the  navy  ;  or  fliall  have 
any  fervic^  or  emptdyitoent  in  the  king's  bonflield  ;  all 
cicclefiafttcal  perfons;  heads  and  members  of  coHag^s^  be- 
ing of  thcf  foinidation»  or- having  any  exbibtiion#  of  dgh« 
teen  years  of  age ;  aivd  ail  perfons  teaching  pupils ;  fcheol* 
mafterd  and  ulhersi  preachers  and  teachen  of  feparate 
congregation8)«-4hall  (trithin  fix  kalendar  monihs  sfier 
fuch  admiffion,  9  G.  a.  €•  a6.  /  3.)  take  and  Mktlbc 
the  oaths  of  allegiance^  fupremacy,  and  ahjutatio^,  in  one 
of  the  courts  at  Weftminfter,  or  at  the  general  or  i^arier 
leflhios*  /  1.  And  this  to  be  between  the  hours  of 
nine  and  twelve  in  the  fiureaoon^  and  no  other*  2.5. 
C.  a./«.  - 

Bttt  this  hot  to  etiend  to  churchward^mSf  nor  to  aiiy 
like  inferior  civil  oflh:e«*    i  G.y?.  2«  r.  13.  /  ao»  > 

AM  eVeiy  perfon  nmking  default  hefetn,  (haU  be  iq- 
capeble  tohoM  bis  office:  and  if  he  (hail  execute  his 
offide,  afier  the  time  exj>iri;d«  he  fliall,  upon  convi^on, 
be.dfiBibled  to  (tie  in  any  aAioOi  or  to  be  guardian,  or 
oaeeuter^  or  adhiinifirato^  or  capable  of  any  kgacy  or 
dted  of  f^ftf  or  to  bear  ahy  office,  or  to  vote  at  any  eleo* 
tio^  for' members  of  parliament,  anid  fluU  forfeit  500 1,  lo 
Mm  wfa^ihail  foew    j  'G.  Jh  2.  «.  13.  /  8. 

Bot.  generally  th^e  is  an  indenwiilying  cliufe  in  fome 
aft  of  ^arhament  every  two  or  three  years,  on  condicipq 
that  the-  perfons  qiiaHfy  within  the  tiAie  therein*  pre- 
icribed« 

And  perfons.  fcM'feitfog  their  bffioe  may  lake  a  new 
ipaift  thereof  on  tUeir  tkklofe  the  oaths,,  and  confoma* 
log  I  tprovidedtt  vras  not  filled  up  before.  *i  (r»^.  a, 
r«  13../  14. 

In  the  untverfitles  I  Where  ^perfons  fliall  not  take  the 
oaths,  or  fliall  not  prodoce  a  certificate  thereof,  to 
be  regfftred  in  their  ^proper  collect  and  others'  be  liot 
Uofled  in  their  places  ^thin  twelre  months,  the  king 
flail  appoint  and  itominate,     i  (?•  ^.  2%  r*  13.  /  12^ 
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'  fJl^*4tnd  *b9ar4tki  dUgiam$  U,J^ii  mMJ£/fy  king  GfiH^z 
S9  hilp  Wi^Ghd.  / 

Tbe  oacli  of  l^sremcf  i^'thcfiaine  flatute* 
'    i  d.  B4  Jk  fioiATi  tb0  I  d^  fimn  n^  ieart  io^htr^  dtiffl^ 
tmd  abjufii  as  imptous  end  heriikal,  that  damamhk  d$^ruu 
oBd  pyitimh  that  fpimn  4ifi§mmumcaiidiar  dt^kmd  ^  the 
fapi^  9r  any  attth&rity  ^  the  fa  of  Rami^  *muy,  ki  *dip$fml  or- 
-murdfradhf  4hdr  fubp&u  ^r  anf4thtr  vfhmfmuet.   ^Jhtdf 
'  d^dtdar*i  thatw$  fwrign  prime^  pdff^Hs  ptiUnti  .ftaU%  «r 
-foUn^Kk^  h0ih  §f  9ught  t$ham  any  iurif^Qim^  fm»§r^fupa^ 
'. timty^  pn-nmngnci^  #r  aatJhntf^  iciUftafikai^  fpir'jmd^ 
wiihi%ibirnaimc  S§. hilpmi^GnL; 
**  The  oach  of  abjurttion  by  the.6  Gr  3.  /c*  53.' 
*  Id.  B^  ddir^i^  ^ finuvily'/achMwkdge^  profifs^-  iifiify 
an^dutarg  in  my  mfoiime^  bifort  God  and  thi  uurid,  that  9Wt 
ftuirmgn  krd  Mng  Gurgi  is-  lawful  and  rightfid  king^ofd^is 
--realm^  and  aUothiriU  mofsfiyU  dominions  thtnmtto  Mmgingm 
And  /  dofoUmHly,andfiniirity.de€lmri^  thai  I  do  MivoMnmf 
>itsnfiitn€o^  thaSf-not  anyoftio  dsfttndanis'oftbopirfonjudHf 
fniindid  tk  be  princo^ofWaUs  during  tbo  lift  oftho  Jaft  Idsig 
Jkmis  tbo  fnond^  and  fimo  his  dntafo  putondid^to  bs^  and 
tookvptn  iAnrfttf^thifiil^and  titU  ofti^g  of£ngUuidj  hy  iha 
mam^  of  James  she  Mrd^  or  of  icotland^  by  the  namoifJamA 
the  eighth^  urtho  Jiili  and  eiik  of  king  ef  Groat  ^Briiain^  hmh 
emiiright  or  title' whatfiover  ii  sho'csnoism  of  this  roalm^^r  msy 
aeher  the  dominions'  thorosmto  bekngisig :  dnd  1  do  rossitmco^ 
refufij  and  /sbjuro-  atiy  aUegianoo  or  ohediomo  to ^anyof  thorn* 
dnd  I  dofiuear^4hat  I^will  boas:  faith  andtrrn  allogiantt  ta 
Ms  majefty  king  GeorgOrOkd  him  will  defrnd^  sotbitttsssaftrf 
jny  pouter^  agaitsft  all  traiterotu  eonfpiraotos  andattomfistwbei^ 
-foipeff  whioh^Jhall  bo  matte  agayf/i  his  per/m^^  orown^or 
dignity*    dndlwiU  do  mytstmofi  eisdedffowt^  to  djifsbftand 
make  ktiowio^  to  his  maj^  emd  his^juseej^nyedl  tr^afins  an4 
4mitere^s  at^piratiest^  which  I  fiaUi  know  to  Jbo'^ageistfi  him 
or  4ny  of  them,    dnd  1  do  faithfully  promifOf  to  the  samoU  rf 
my  power f  to  ft^porti  tttaintmn^  and  i^fend  thoi  fuctijfion  of 
tbo  crown  again  ft  the  defcondantsefdsefaid  Jamos^  atod  agaittfl 
M  other  peifms  muhgtfotver ;  whtch  fnc^tm^*iy  am  a£i^  itui^ 
inUd^  An  iSt  for  the  fi|rcfaer  limitation  of  the  or ovrpt  aod 
better  fecuriDgHtbe  righta  and.  liberties  of  the  (ubyoEif  k  audi 
^l^dt  limited  to  the  princefs  &/1M09  oU&refAand  dstdufs  dow 
ager  of  Hanover ^  and  tht  htirs  of  her  bodj^  being  protefiatstu 

11  Jnd 


1 


/kfi^f  ^Uctrding  t$  tkifi  utprtft  w^rds  hf  mi  ffkin^  and  of 
€§rSng  1^  ^bi  plain  mU  ^mmmm  fmft  and  underjhmd'mg  rf  ihi 
Jkimw¥^d$s  vnih9ut  any  $fni99c»Um^  mental  ivafion^  arfitrH 
nfifva^an  tBhatfwtvir^  And  I  do  nudti  Mi  rtagnition^  ai*» 
kmmUdgmfnU  a^uratim^  f4mM€iaU9nt  4imdprmiff%  iaartify^ 
wiUingiy^  and  irnfy,  ufm  the  trug  faitb  of  a  cbrijliam :   80 

kip  mi  e^ 

The  declaration  agaiaft  tranfubftaiittation,  by  the  %^€U  a. 
^.  2.  bthta: 

I  A*  B.do  dadare^  thai  I  do  idiove,  that  ikon  u  n§i  amp 
irakjnbfi^tmian  in  tbofa(f^mint  of  tbo  LorJ't  Jupfer^  Or  in 
ibt  Amtnlh  af  btood  omI  winr^  at  or  aftar  tht  ^attfurauim 
ihtrMflj  aitf  pirfon  ivhatfotve^. 

The  dedafatiofi  agaiMt  poperjs  by  tht  jo  C  ft  Jl.  t. 
.  f.  i«  ft  iifoHows: 

i  A.  B^  do  frUtamly  and  fihoertlf^  in  tbi  prtfinoi  tf  Gad^ 

pnfofi%  ^flifh  ^^d  didani  that  I  do  Minfo^  that  in  the  fa^ 

armmitd  tftho  Lard^sfyppor  thro  is  not  any  tr^mfkbfitmriaiion 

of  tht  otmMs  if  hromd  andfoino  into  tho  i^df  and  Umd  of 

Cbrifi^  ai  at  apor  tbe  eanfaetption  thetiof  ky  any  por/on  what* 

Jaamr :  And  that  $ba  inpotation^  or  adoration  of  tho  virgin 

Mfary^  mr  any  othorfirint^  andtho/acri/ko  of  the  mafo^  as  they 

^mro  wm  nfid  in  tho  chnrch  of  R^me^  arofnpor/fitiout  ^and  idoia* 

iranf  :  And  i  do  fohmnly  in  ^bo  pr^ftna  «/  God  profofs^  ^J^fy% 

amd  declare^  thai  I  do  make  this  doHaration^  and  avory  part 

ihenof,  in  iho  plain  and  ordinary  ftnfe  of  the  taords  read  unfa 

Mr,  m  they  ara  commndy  nndirjiood  hy  EngKfl>  pr%tefiante^ 

tvithowt  any  avafm^  iqmimation^  or  mental  reftrvation  Ufhai*- 

fittkTf  at0tunfhtii  any  Sfpinfation  abroady  granted  me  for  tbit 

pnrpafi  hy  tho  pota^  or  any  aiher  authority  or  perfon  wbatfo^vtri^ 

a  withokt  atty  hopo  of  amy  fmb  d'fpenfation  from  any  perfm 

ofr  mOheifhy  whaifoevery   or  withot/i  thinking  that  i  am  or 

can  be  aofuktod  before  G^d  or  man^  or  ahfolved  ^thit  dodaret^ 

4hm^  »  any  part  theroof^  alth$*  the  popt^  or  any  other  perfon 

i»r  pirjonss  or  power  whatfiovtiry  Jball  difpanfe  with  or  awml 

abefamoi  or  doelare  that  U  was  ttuU  and  void  from  the  begins 

tetng* 

Or  ftfkbant  any  bope  afdefpenfrtien^ or  uritbont  thinking 

4bae  I  am  at  can  bo  acftdHed,  Uc.]  By  chit  disjunAtve  [«r] 
iiere  twice  occurring,  thii  dechratibfi  feemet^  to  be  reiw 
4tti  AMutwhal  loofe  and  unoonneAed,  and  leaveth  fcope 
ibt  cipatRKation.  The  wofd  [and]  fcemcih  to  have  been 
intended,  end  W9tM  render  the  dedaraiioo  more  com- 
paft. 
Vo*.  III.  •  C  [ao  B. 


i8 


DatliJBf. 


redaration  and 
oath  of  catho-' 
licki. 


Declaratioo* 


Oatb. 


[29  B.  By  the  31  G.  3.  r.  32,  Cathelitks  who  (haU 
Uke  and  fubfcribe  the  following  declaration  ^pd  oatb»  ia 
aay  of  hia'  m^jeAy's  courts  ac^Weftminfter,  or.  anf  court 
of  general  quarter  feffions,.  between  the  hours  of  nine 
in  the  morning,  and  two  in  th^ ,  afternoon,  are  relieved 
fromvdivers  .penalties  and  difabilities*  See  j^Opecp  faf' 
Ji^y      ....  .... 

1  A.  B,  do  Jiclariy  that  I  do  profefs  ibi  Roman  caihoU^t 
rdfkioH. 

I  A,  B»  do  Jinctrely  promifo  and  fwoar^  that  I  will  ia 
faithful  and  biar  true  alUgiaikci  to  his  majo/iy  king  Gtarge 
tht  third  %  and  him  will  deftnd  to  tho  utmofi  of  ay  pauur 
^gcinft  flL  confpirati^s  and  aftompts  wbatovor  th^  Jhall  ba 
made  againfi  bis  perfon^  crown^  or  dignity  ;  and  I  will  da  m^ 
utmoft  opdeavenr  to  di/ciofi  and  moio  known  to  bis.  m^^oflyy 
bis  hiirs  and  fuccejfors^  all  trgafons  and  traiterous  anfpirados 
tkblch  may  ho  formed  againji  him  or  thorn:  And  J  do  Jaith^ 
fvlifpromifi  to  maintain^  fupport^  and  defend^  to  fhontmfjl  of 
my  power ^  tbejucceffim  of  the  croiwn  \  which  fucujjion^  by  an 
m&  intituled^  An  ad  for  the  further  limitation  of  tk^  crown^ 
and  better  iie<;uring  the  rights  and  libei^ies  of  the  fubjiedy 
is  and  /lands  limited  to-  th^  princo/s  Sophia^  oleGrefs  and 
dtitihtfs  dowager  of  Hanover^  and  thi  heirs  of  her  body^  being 
prot4ftants\  hereby  utterly  renotmcing  and  abjuring  any  oba^ 
dionce  or  allegiance  unto  aay  other  per  fin  claiming  ok  prf  tending 
a  right  to  the  crown  of  thije  realms :  And  I  do,  fwear^  that  I 
da  reyiB  and  detefi^  as  an  unchriflian  and  impious  pojitian^ 
that  it  i$  lawful  to  murder  or  dejlroy  any  perfon  or  perfons 
whatfiever^  for  or  under  pretence  of  their  being  btreiicis 
or  infidels ;  and  alfo  that  unchrifiian  and  impious  principle 
that  faith  is  not-  to  be  kept  with  hereticks  or  infidels: 
And  I  further  deelore^  that  it  is  not  an  article  of  myfaitb^ 
and  that  I .  do  renounce^  reje^l^  and  abjure  tbo  opinion^ 
that  princes  excommunicated  by  the  pope  and  council^  or  any 
authority  of  the  fee  of  Rome^  or  by  any  authority  whntfoover^ 
may  be  depofed  or  murdered  by  their  fubje^s^  or  apy  perfon 
whatfoever.  And  I  do  promife^  the^t  I  will  not  h^ld^  maintain^ 
or  abet  anyfuch  opinion^  or  any  other  opinions^  contrary  to  what 
is  exp^ejfed  in  this  declaration:  And  /  do  declare^  that  I  do 
not  believe  that  the  pope  of  Rome^  or  any  other  forpgn  prince^ 
prelate^  fiatOt  or  potentate^  hath  or  ought  to  bavo%  any  tom^ 
poral  or  civil  jurijdi£fion^  power^  fuporioriif^  or  pro- eminence^ 
direSily  or  indire^Iy^  within  this  realm.  And  I  do  ftlemnly^ 
in  the  prefemo  of  God^  profefi^  tefiify^  and  declan^t  that  I  do 
make  this  declaration^  and  every  part  thereof^  in  the  plain  and 

ordinary 
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itfkunj  fkfip  ^  -fh  W9rd$  ^  Ms  oMth,  wAm  tny  e^$tri 

f'lflkaHsky  9r  ktntaf  reftrwition  whattosr^  sflU  uthkiWi  any 

tMt  lamur  t&n  ki  AcquUtii  bifor$  God  ir  MHfft\'  'dr  diijfUMt 
if -Ait  diHardtimi^  9r  any  part  thnof^  although  thrp^pi^  ot^ 
anf  piherfirfin  or  au$houif'  vabatfQuutt^  Jha^Sffmfi  tirinft'^ 
tfr  atmui  Ae  fame^  wr  dtilan  fkav  it  was  tmU  #r  mid,'  'Ss- 
belpmiQ^d.]  ;      .         .     f 

ST.  'B^  tlie  8  "O.  t.  6.  The  quakera  Tolemtt  attrrnitloflV  p<«m  ^  v^ 
iillle4io»afioat(l,isthir:  *  >  -     -^  >w  •ffirm.tioiii 

.  /yf  »  dnfah^lr,jmetriif,afidmhd0cla^iahdiffit)fi.^^^'^ 
•'By  ihc^fame'ad,  tnfteidof  rhe*o«tAs^o^ 4t«gitttlMfl(  ;MI 
Ripremacyv  qffadrers  fliall  be  allowed ta  m^M  the  foit^^Ag 
deolaratiofi  df fidelity:       v  .*'"." 

i  A.  Bv.d9'j0kmtHy  andfinariff  pr^ml/r amt'dethrf;  that  I 
mit'irt  tru§and/abhfultp  kmp  Q^rit\  ond^fr.h^nfy^JI^ 
itrefy^  and  tnilf  prof tfi^  UjUff^  and  ditian,  skat  t  dofrM  mf 
hiort  akbmit^  diUj^^  and  nnmiM\  as  impious  and  /^mUaf^  that  \ 
witkid  doHrtne  and  po/hiofj  -fbAt  princes  imcftmisl^nirdtkf  or  dr\ 
frroei  iyH$ip$pt^  or  atiy  a^tAmly  0f  tht  jit  ^  R^fh^-^mvy  bi 

3^  I  -da  dtdtn'i  that  mfinipi  prfnc»^  ftrfm^  pftku\yhtt(i  iP 
fitnttwrti  hath  or  ought  (9  bifoi^  any  p&m^^jufifdk^km^^'fupi^ 
rhrHy^  •  prihindnma;  or  ^uihriff^  itisUJfiaJtksai  ^  J^itUa^ 
wkhmMsTeahrt,    '  .  -r  ~    •  ,    ^  »  u    .♦ ;, 

Aftd  l»f  the  fame  a£K  they  wen!  attov^  to  ttibe  fit  iffL 
iUft  i>f  tlte  abjufiatioti  oath j  irt  thefe  «l»orit|  r 

i  A*  ti*  di  fiUmnij^  fmciTily^  and  truly  acifnmledjgiji*4r^ 
ftfii  tifBf^^  anild9ciari\  that  ling  Oiorgt  is  t^^tfkl  imdrf^ht^ 
fnl^king  offbii  rhttkiandof  Ml  Hhir  hit  dofmmioiis'»^d>i9kii^ 
tries  tbireuvtc  kehngin^,  ami  I  do  fkhnmhy  andfincnely  dtcHsri^ 
that  I d9  InUi^rth ptrfon  prttonded t^  hi  ft¥ pr'ttHt  Hf  WalU^ 
tbsriffg  tkeSfi  of-thiMokin^  fbrnts,  and  j^a  hk  diaafe^  "  ^  *^ 
fntinitingH9  Ift,-  dnd  tailing  upon-himfif  ski  0i  and  ihtr  if 
Mng"^/ Sn(tawi^  byib$  mmt  af  Jbnus  ihi  ibsydfjir  sfSMt  ^ 
land,  hy  ibi  nami  ofyamis  the  eighth^  or  ihifiiU  and  tftti  ^ 
Itmg  if  Great'  Britatn^  both  not  any  right  or  titli  ivhatfuVir 
U  the  crvwn  of  this  realm,  nor  any  other  the  dominions  tberi* 
tmfo  hihnging  ;  and  I  do  renounee  and  refufe  any  allegiance  or 
UiMeUci  to  him*  And  td^fiteamly  promt fe^  thai  I  will  bi 
Mti  andfatiHfuls  and  hear  trite  allegiance  to  king  George^  and 
to.  him  wtU  b^  faithful  againfi  all  iraiifrqus  con/piracies  e^nd 
atOnlpts  whatpever\  which  Jball  be  tnade  again/l'his  ferfem^ 
t^iwny  or  dignity.  And  I  will  do  my  b^l  endtqVMT  to  ii]dof$ 
Mndmeh  known  to  king  George^  and  bisJuccejTorsy  aU  troafom 
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kim%  ^  ^  rf  them*  And  I  wiU  be  true  and  fnithful  t§  the- 
jmutBum^thi  crnvn  dgainfi  himtbefnid  J^ums^  andnlltubir 
Mrfims  mmifuvif^  as  tbi  fam$  is  andJlands/fiiUd  by  an  aa^ 
fntiinlidj  An  sA  declaring  the  rights  and  liberties  of  the* 
Aibjcdf  aod  fettling  the  fucceffion  of  the  crown,  H  tbt  ktw^ 
fm$n  Jsmit  ^nd  tbi  btirs  ^  bet  b§dy^  bring  pfnuJlanU ;  and 
m  tbifam%  bf  wi  9tbir  a£Ii  intitnlid^  An  stSk  for  the  further, 
limitation  of  tbexrown,  and  better  fecuring  the'  rights  and- 
*  hbcttm  of  the  fubjefl,  is  and\ /lands  fittkd  anJk  intmled^ 
•  after  tbe  deceafe  of  the /aid  late  queen  ;>  andftr  default  «/  ij/iu 
9ftbifaid  late  queen^  te  ibt  late  frinee/i  Safbia^  eleffrefs  and 
dtstcbefs  deumfer  efUanever^  and  tbe  ieirs  ef  bet  btdf,  being 
frUeftants.  And  ail  tbefe  tbings  J  de  plamfy  and^fimgrdf 
aeknowlidge^  premife  and  declare^  accar/iing  /#  theft  expreft 
fpordi  by  me  jfpikeni^  and  atcarding  f  tbe  plain  and,  eommon 
pmfe  andnnderjlanding.  ^f  the  fame  words  without  any  eqmtfo^ 
ifiti^r  tmntal  evafion  orfeeret  rgfination  wbcttfotver.  An^ 
i  do  make  tbts  ,reeognitio»%  acinaudedgment^  renunciatioVf  and 
fromifoj  bearjtly^  wiUingly^  ernd  tr^fy.  .     . 

Since  tbt  d^tbof  .the  late  piretenden  .who  afliiiDcd  the 
title  of  king  of  England  by  t^e.  name,  of  Jamer  the  third^ 
H  ts.|t&rurd  to  renounce  the  faine  perfon  being  dc^d ;  and 
tberrfort  the  aforebid  adV.of  the  6  G#  3*  r.  53.  altered  the 
ftijjn  tif  the  oath  of  ibgtyationv  fo  as  to  abjure  thn  nb/criM/^ 
ants  of  the  faid  James.  But  no  provifion  is  made  for  aU 
tfirlff^  t|i>kiike  maonctf  the  quakefs  fbrnt^of  renunciatioo. 

The  quakers  profeffion  .of  |bfir  belief,  by  the  1  V. 
A-s^»Mtbiat 

.  '  /  ^.  B.  pofifsfeitb  in  God  tbefatbur,  and  in  JefosCbrffl 
Mf'Oiirnal  Soni.  tbo  true  Ood^  and  tn  tbe  Holy  Spirit^  one  God 
^ffed  for  tvomwre ;  and  do  achnvledge  tb0  bolf  fcnptura  of 
fbe  old  and  pew  tefldment  to  bt  given  by  divine  injpifation.  ' 
^f^  M^rtT     *  %%,  The  aftrmation  of  rh«r  Moravians  (ball  be  in  tbefa 

V^ords :  '^  I  A.  B*  do  declare,  in  the  prefenct  of  almigbtjr 
^  i^  God,  ^c  wUnefr  of  the  (rilth  of  wh<|t  I  fey.'*    99  <?,  9, 
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A  N  ohit  wu  an  office  performed  at  funerals,  when  tbt 
"^  corps  was  in  the  church,  and  before  it  was  buri^  ; 
ir))icb  j^ter^a!^  cam^  to  be  dnpiv^rfa^,  wi  tb^n  vf^tj 


bt  lindi  Were  given  towards  the  maintenance  of.  a  prfeft 
who  (hould  perform  this  office  cverj  jcar.  Nii/i  Tk« 
Obit,  />/;  Par.  395, 

Oblations.    See|DCh1llSif« 
Obventions.    See  j[>fbritt0l» 
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/^  FF  E  R ING  Sy  oUaihns  (/),  and  ^hventim  are  one 
^  and  the  fkme  thing :  tho' ^obvention  is  the  largeft  word. 
And  under  thefe  are  comprehended,  not  only  thofe  fmall 
cuRomary  fums  commonly,  paid  by  every  perfon  when  he 
receives  the  facrament  of  the  Lord^  fupper  at  Eifter,  which 
in  many  places  is  by  cuftom  ad.  from  every  communi* 
cane,  and  in  London  4d.  an  houfe;  but  alfo  the  cufto* 
mary  payments  for  marriages,  chriftnings,  churchings,  and 
burials.     fFatf^  tf.  52.         ' 


[/^  The  term  OhLtion,  ia  the  canon  law,  means  what- 
ever is  10  any  manner  offered  to  the  cbttrch  by  the  pious 
and  faithful,  whether  it  be  moveable  or  immoveable^- |>n>« 
pcrty.  X.  $.  40.  29.  Spilm,  in  Cwdl,  n^L  /.  /.  39.  Thefe  of* 
terings  were  given  od  varioui  occalions,  fuch  as  at  barials  aod 
aMM'riagea,  by  pcntcenu,  at  feflivali,  or  by  will.  Bat  they  wei^ 
IKK  to  be  Deceived  from  perfoai  excommanieated,  or  who  had 
difioherited  their  fens,  or  beeii  goiUy  of  iajuftice,  or  had  op-*^ 
sreflcd  the.poor*  Sach  offerings  confticutcd  at  £rff  the  chief  re* 
jreooes  of  the  church.  When  eftabliihed  by  cntom^  they 
may  now  be  recovered  as  rmall  tithes  before  two  jaffices  of  tht 
peace,  by  the  7  and  8  fT,  3.  r.  6.  ahd  fabfequent  a£b.  See 
C{t|K0j  /V/  9.  Offerings  are  made  at  the  holy  altar  liy  the 
king  and  queeb  twelve  times  in  the  year  on  feftivals  called 
•firing  dayst  and  diftribuied  by  the  dean  of  the  chapel  to  the 
spor.  James  the  firfl  commonly  offered  a  piece  of  go)d» 
taviog  i^e  following  m ottos  :  ,^ul  ritrihuam  Jtmiua  fr§ m^ 
mims  qM4t  trihmt  mibi  ?  C§r  c^nintmm  a  hamUiatum  n»m  dtfpi'* 
wt  Dtus*  Lex  Catijiit»  184.  The  money  in  Jieu  of  tnefii 
accnffomc^d  offerings  is  now  fixed  at  50  gaineas  a  year>  and 
paid  by  the  privy  purfe  annually  to  the  dean  Qr  nis  order  | 
for  the  diffribution  of  which  offertory  mone/A  the  dean  direfia 
pro^r  liffs  of  {Mr  pepjple  to  be  made  oat.    £x.  MSS. 
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.  Xopccrniiig  iR^bicby  it  if  cpadcd  b^  the  ftatuteof^tl^e 
2^  3  Ed.  6.  c.  I  J,  that  oU  perfins  which  hy  the  laws  or 
iujietnrofihis  nalm  ought  to  make  or  pay  their  t^mngs^  JbaU 
jfiorly  Will  end  tryly  cofiient  and  pay  tbi  /ami  to  ^hi  pdrjon^ 
vicar^  propriifor^  or  tioig,  dipH'iis  or  farfmn^  of  tbi  parijbu 
whin  thiy  Jball  dwell  'efr  ahMi ;  and  that^  at  fuch  four  offit^ 
ing  days^  ^f^  any  timo  hontoforo  wiihiu  ihe /paa  of  fwr 
pars  lafi  pafi  hath  been  ajid  and  accujicnudfor  tho  payment  of 
tbi  fomi^.jUid-iaJlifaMU  thnaf^  u  pay  far  tbi  faid  offarings 
at  ioflif  thin  nact  following. 

The  four  offoring  days  are  cbuftoias,  eafter,  wbitfttn- 
tide,  and  the  Tcafi  of  ibe  dedkaoon  of  the  partfii  church, 

Giil  739- 

Cooceming  the  offeriogs  at  oa/ieri  it  ia  di9e6bd  by  the 
rubrick  at  the  end  of  the  communion  office,  that  ytarly  at 
oafltr^  every  parijhioner  Jhall  raion  with  tbi  parfon»  vicar  Or 
curate^  or  bis  or  their  deputy  or  deputies ,  and  pay  to  thorn  or 
htm  all  iccleftafiical  duifis^  accujlomally  dui,^  thin  at  that  timo 
Uhi^dn 

And  it  haih  been  decreed^  that  eafter  offeiings  are  due 
of  comiTion  r]ght,  and  not  hv  cuftom  only.  Bunh.  173* 
][ Where  it  ia  faid  by  B.  Gilbert,  that  oseringa  were  « 
coippenfation  for  perfonal  tithes.  Jb.  198.  j 

•  Sa  in  the  xafe-of  Qartbiw  aiKi  Edwards^  T.  1749 ;  it 
was  decreed  by  the  court  of  exchequer^  tbateafter  ofieripga 
Vftttdisk  to  the  p)aintifFof  coiticnon  right,  after  the  rate  of 
ftd,*a  head  for  every  perfon  in  the  defendant's  family  of 
ifi  year)  of  age  and  upwaiJa,  to  be  paid  by  the  defendant. 

•  Befidea  tl^  oblationa  00  the  four  priocipal  feftivalt, 
ihere  'were  occafional  oblations  upon  particular  iervicea : 
6f  whiAh. there  were  feme  free  and  voluntary,  whkh  the 
pariOyioners  or  mhera  were  not  bound  to  perform  but  ad 
Ubittrth'l  there  were  others  by  cufiom  certain  and  obliga^ 
lory,  ^i's  thdfe  for  mintages,  chrifthings,  churching  of 
tirofT^bn,  and  burials.    Deg.  p,  2.  <•  23. 

^hofe  offerrngs  which  were  ftec  and  voluntary  are  now 
vanilhedi  and  are  iio(  comprehended  within  the  aforefaid 
tUtutct^  but  ihofe  that  were  cuftomary  and  certain,  fj 
ifor  communicaotSt  marriages,  chriftntngt,  chuffching  o| 
WMnee,  and  buriils,  ate  confirmed  to  the  parifh  prit As,  < 
viean,  .andeuratOB-  of  >the  pariftea  where  ttre  pafiies  Hve 
that  oti|hft  to  -pay  the  fame.  Deg,p.  2,  c.  23. 
i  ParHcoftrly;  at  t|ie'b0rial  of  the  8ca3,  it  was  a  puftoin 
fioTthe  furyiving  friends,  to  offer  liberally  at  (he  altar,  fSk 
fh^  pfbOs.M&orth'eprieft,  ap^.tbe^ood  eflatc  of  thejbul 
of  the  deciafcd/  Rin.  Par.  Ant.  Ghf.  '  *    ' 

•, '  z  3-'«^  i  •  •  And 
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And  from  bence  the  cuftom  ftiU .  continueth  in  oiaiij 
plicety  of  bcftowiog  alaU  40  du  poor  on  the  like  ooca* 
fians. 

.Thfs&fpUi^ipBi  wcffc  ^nciiciicly  ihe  to  the  ptrlbo  of  ifav 
l^riQh  tbsvt  qiCdaCed  it  |he  mother  ohuich  or  cbapel  thilt 
bad  parosbifii  ritea  i  bi)t  if  t)icy  frere  paid  Co  other  chapeb 
ih^t  bad  pot  dif^^T^of}^  rkea,  (be  ehaplaios  thereof  vert 
accountable  for  the  fame  to  the  parfon  of  the  mother 
^tV^b^    tPofi^i^J. 

By  |b/c,ftatuj(e  pf  fareimrp«£t«  agatit,  13  Ed.  i.  I/m 
fartm  ^^if^l^  of  bis  p^ififiofttrs  tUatims  ^lia  mid  acct^mmd^ 
Jjtt^  4wq^  ^m  kt  madi  iff  thi  J^itutd  cmarti  in  wabiib 

But  Sir  Simon  P^gp  conceiveth^  that  an  adion  alfi> 
may  be  formed  upon  the  ftatute  at  the  common  law* 
Dig.  p.  2.  €•  13.  .  ^ 

However,  it  ia  certain,  that  by  the  fmall  tithe  ad  of  the 
7  tir  8  ^.  r.  6.  oflferings,  oblatipni^  and  obveotiona  may 
be  recovered  before  Ibejji^lli^ea  qf.|be  peace. 


rvFFlCJJL  ffimip4U  la  an  eftcer,  wbefe  office  ia 
^  ttfuali[y  apoexed  to  that  ^f  Cba^lfiri  and  U  lliere« 
fore  treated  of  under  that  title. 

Tbere  ia'aifo  an  official  to  ^be  ar^hdsae$n  \  unto  whom 
he  flaodeth  in  the  like  relation,  aa  the  chancellor  doth 
10  th^  b^op. 

Old  Style.    See  ||l9lfQ^ar» 
Option,    ^ee  35i^^|i|l.   - 
Oratory.    ^^^^^fA* 

I 

^  ^be.mapnerof  performii:^d^\iieftnryi(^«  ai^d\feemetli 
to%  Iw&inV  whicb  was  called   tht^iiOifortkitf  and 
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ORDINARY,  mrJinarius  (which  it  a  woid  we  have 
received  from  the  civil  law),  if  he  who  bath  tho  , 

proper  and  regular  jurifdiftion,  as  of  courfe  and  of  cominoif 
^ght ;  in  oppofitibn  to  perfons  who  are  txtra»r£narify  ap- 
pointed.    Stainb.  380. 

In  fome  ads  of  parliament  we  find  the  bifliop  to  be 
cadled  ordinary,  and  (o  he  is  taken  at  the  common  law,  as 
having  ordinary  jurifdifiion  in  caufes  ccdefiaftical  1  albert 
in  a  more  general  acceptation,  the  word  wittitfrf  figntfierii 
any  judge  autborifed  to  taice  cognisance  of  caufes  in  his 
own  proper  r^ght,  as  he  is  a  magiftrate,  and  not  by  way 
of  deputation  or  delegation.     CsA  23* 
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iS>ttimtitm, 

J.   Of  the  order  cf  priefts  and  deacons  in  the 
church. 

JI.  Of  the  form  of  ordaining  pri^s  and  deacons, 
annexed  to  the  hook  of  common  prayer^ 

III.  Of  the  time  and  place  for  ordhitf  ion. 

IV.  Of  the  qualification  and  exammtian  of  per^ 
Jons  to  he  ordained. 

•V.  Of  oaths  and  Juhfcriptions  previous  to  the 
ordination. 

"  VL  Form  and  manner  of  ordaining  deacons. 

VIL  Forms  and  manner  of  ordaining  priefls. 

Vltl.  Fees  for  ordination. 

IX*  Simoniacal-pr^moiiom  40'-ordere^  -   — 

X.  General  office  of  deqcons^ 

XI.  General  office  ofprieftsC 

XU.  Bxmiting  letters  ofwders.^  ^  ^^^  '^  '  I 

Xni  ArchhiJkippVf2kes  dire^ifin^%  J^  bifinips 
'  of  his  province,  in  relation  to  ard^rsm 
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/.  Of  fbe  order  ofpriefts  and  deacMs  in  the  cburcb. 

I,  'Tp  fflE  worJ  priefi  Is  nearly  the  ftmc  in  all  the  chrif-*  Onikof  ikt 
''    *    lian  languages:  the  Saxon  is  preofi^  the  German  2«»f "***'* 
frtfter^  the  Bclgic  fritjier^  the  Swediih  prift^  the  Gallic^ 
freftn^  the  Itiilian  pr//^,  the  Spanifli /)r^/;  all  evidenti/ 
enough  taken  fromjhe  Greek  'srff^lif o^.    Jun,  Etym. 

Inlike  manner,  the  word  dtacon,  with  little  variatioPft 
runntth  through  all  the  fanae  languages  |  deduced  /rem  the 
Greek  Jitf«oio^.    id.   '  '         * 

1.  Jrt*  %^^'  Orders  are  not  to  be  accounted  for  a  fa-  Otden  p«talU' 
cnunent  of  the  gofpcfj  as  not  having  the  like  nature  of  "•""••*• 
factaments  with  baptifm  and  the  Lord's  fupper ;  for  that 
they  have  not  any  vifible  fign  or  ceremony  ordained  of 
God. 

9.  It  h  iviJent  unto  all  men  JRttgint^  reading  the  bofy  AnH^nkf  ef 
Jmptmri  and  ancient  authors  f  that  from  the  apeftles  time  tbtr^  '""*|L*3?J**** 
have  been^tbefe  orders  cfminifiers  in  Cbrj/I*!  cburebi  hijhefs^  Soidi, 
prie/ls  and  deacons,     fif^ich  offices  were  evertftere  bad  in  juch 
reverend  ejlimation^  that  no  man  might  prefume  t$  ejcecute  any 
o/tbemj  except  be  were  Jirft  called^  tried  and  examined^  and 
known  to  bavefucb  qualities  as  are  requifitefor  the  fame  i  and 
alfo  bf  public  prayer  with  impofition  of  bands^  tuera  appro^d 
cued  admitted  iber^wfto  ^  lawful  authority^    Preface  to  the 
forms  of  coofecrttion  and  ordination.* 

BrJbopSy  priefls,  and  deacons]  Befidea  thefe,  the  church 
^  Rome  hath  five  others  ^  y'lt.Abdeaeons^  acofjftbs^  ox'or* 
cifti  readers^  ^ndofiiariee,  !•  The  Juhdeacon^  is  he  who 
dcliverecb  the  veilels  to  the  deacon,  and  ai&fteth  him  in 
^tlie  adroinifiration  of  the  facrament  of  tbc' Lord's  fupper* 
a.  The  acolfth^  is  he  who  bears  the  lighted  candle  whilft 
the  gofpei  is  in  reading,  or  whilft  the  prieft  conCscrateth 
the  boft.  3.  The  exorcifti  is  h^  who  abjoreth  evil  fpirtts 
in  the  name  of  Almighty  God  to  go  out  of  perfons  troubled 
tbcrewUh.  -4.  The,  reader^  li  he  who  readetb  in  the 
church  x^f  God,  beiog  alfo  ordained  to  this,  that. he  may 
preach  ib^  word  of  Qo^  to  the  people.  5.  The  ^mry, 
is  he  who  kecpech  the  doors  pf  |1m  church,  and  tolleth  the. 
belL  Thefe,  tho'  fome  of  them  ancient,  were  human  in* 
ilicutions,  and  fuch  as  come  not  under  the  limitation  which 
immediately  precedeiv  [from:  tb^  apples  tisne];  for  which 
rcafon,  and  bfcau(c  they  were  evidently  tnfiituted  for  con- 
venience oaly»  and  were  not  iqaoiediately  concerned  in  the  y 
facred  offices  of  the  church,  they  were  laid  afide  by  our 
fiift  reformerSf    Gibf  99. 


9&  i&MMAloiu 

Tlmi  n$  mm  might  prcfw/u  U  iki£uii  smjf  •/  ibm]    Ani 

ta4hift  iMiqmTct  ^  r«ilc  imi  i^M  io  tHr  .<«npp  Itv  i^ 

chat  if  tfiy  perfon,  not  being  ordained,  Qiall  baptize,  or 
cxercife  anjfi  divine  offii^tt  be  ftall  for  bu  n0unef$  be  ca^ 
ou(  of  the  church,  find  never  be  ordained.     Gihf^  1 38, 

£x{^t  be  were  fir  ft  caJleJ]  Accordingly  jn  th^  feycr^ 
offices,  the  peribn  to  be  ^dinitted  ii  iirft  ezamipod  hy  the 
archbifliop  or  bilhop,  whether  he  thinks  or  is  pertuaded 
that  he  ts  truly  called  thereunto,  according  to  the  will  0/ 
Chrift,  and  the  due  order  of  this  realm* 
'  TriW,  examined^  and  kfnwm]  By  the  ofice  pf  ordinatiQR» 
r^  wl)eD  the  archdeacon  or  hi*  deputy  prefenceth  unto  the  bi« 
(bop  the  perfons  to  be  ordained,  the  bifl^op  fays^  *^  T^e 
**  beed  that  the  perfons  whom  you  prefent  unto  us,  be  apt 
**  apd  meet  for  their  learning  and  godly  converf^tion,  to 
*<  exerctfe  their  miniftry  duly  to  the  honour  of  God  Mj$i 
«« the, edifying;  of  his  church.''  Tp  which  he  anQveretb, 
•^  I  haVe  enquirfd  qf  them,  and  alio  examiacd  tbem^  aqil 
«<  think  them  fo  tp  be/' 

ImpefiHoa  of  bands}  This  was  always  a  difttndloo  he* 
tween  the  three  fuperjor,  and  the  .five  fofementioned  ui- 
ferior  orders;  that  theluft  were  given  by  impofition  pf 
)iands,  and  the  /ccond  jN^xt  nnt.    Qihf.  99. 

•  • 

II.  Of,  iheform  rf  ordaining  prie^s  and  deaiom, 
annexed  to  the' book  of  common  prayer. 

Fwai  dkjlilifted       f  •  In  die  litargy  pftabliflied  in  the  fecond  year  of  king 
hi  the  ft  Ed.  6.    Edward  the  fixth,  theie^  was  alfo  a  form  of  eonfecrating 

8«d  ordaining  of  bilhops,  priefts  and  deacons  ^  not  ADueS 

dtff^ing  from  she  ppefent  form. 
Another  formt      .a.  Afterwards,  .by  -the  t  (^  4  Ed.  6.c,  lo-  it  was 
■^'^'^  cnaded,  that  all  h^oks  bent^e  nftd fir  firyite  §f  the  eiurdt^ 

0tber  than  fucb  as  /ball  htjei  forth  by  the  binges  majefiy^  Jbatt 

be  ckarJy  ab§li/bed.     f.  ¥• 
Pom  amincd         3.  And  by  the  5'&  6  Ed.  6.  i>»  !•  it  is4hus«naaed: 
to  the  book  of     fj^g  j^^g^  ^j^^  ff,g  ^j^f  ^  the  krdi  and  commms  in  farSa^ 
fmmon  pnytr.  ^^^^  ^^^^  annexed  ibe  bdkef  emmen  prayer  fo  this  prefent 

fiaiwte\ .  addmg  olfrM  feirm  and  manner  of  making  and  eonfh 

€ratifig jff  arcUtfifopSt  bijbfptf  priefls^  and  deacons^  H'he  of  Sh 

ferce  and  authotity  as  the  book  of  common  prayer.    5  &  # 

£d.  6.  CI.  f.  5.    8£1.  c.  I. 
MtUiAed  hy         4*  And  by  An.  36.  •  The  bookof  cmifeerattoftof  ardf- 
iho  39  mkin.    Ufliops  and  btflipps  and  ordering  pf  prtefta  and  beacons, 

Fate^ 


latdy  fist  fofXh  an  the  time  of  Edward  the  fixih,'  mA  coti- 
firnied  at  the  iaoie  cioac  by  aiitboritf  of  parliaiafM,  dotii 
contain  all  tbiogt  necefiary  co  fucb  confeoracion  and  or- 
defing;  neither  bath  it  a«iyibing»  that  of  itfelf  it  rsperfti* 
dooB  and  ungpdiy*    And  cheretore  whofoevcr  are  confe*  ^ 

cratrci  or  ordered  ac^rding  to  the  riles  of  tbat  bookt  fince 
the  fecogd  year  of  the  foreoamed  king  Edward  untotbta 
titne,  or  hereafter  (hall  be  confecrated  or  ordered  accoi^ 
diog  lo  the  (ame  ritai ;  we  declare  all  fueh  to  be  tightly, 
orderly,  and  lawfully  confecrated  and  ordered. 

g.  And  by  Can.  %.  Whofoorer  fliaU  affivm  or  teach,  Bjcuon. 
that  4be  form  and  manner  of  making  and  confeeratiog  hi- 
{hops,  priefts  and  deacons,  containetfa  any  thing  that  is  #o*  ' 

pognant  to  the  word  of  God  ^  or  tbat  they  who  are  made 
hilhopi,  priefts,  or  deacons  in  tbat  farm,  are  not  lawfulljf 
made,  nor  ought  to  be  accounted  either  by  ihemfdves  or 
cthcra  to  be  truly  either  bifliops,  priefts,  or  deaeoos,  oniil 
Ihey  have  fome  other  calling  to  ibofe  divine  offees )  let  . 
him  be  excommunicated  ip(b  fA&o^  not  .to  fee  reftored,  4111- 
til  he  repent*  and. paUicklyrtvokeifiseh  his  wicked  errors* 

6.*  And  by^he  aAof  uniformity  of  the  13  ftf  14  C.  a.  Bf  aaofptrlSs^ 
€•  4>  itisenaded  as  followeth:  M  ^miniften  in  mjitj  platt  '"^'^ 
rffmbliii  wtrjbif  Jbatt  ki  h^ind  na^fim  mmt^^itig^mid  'Wming 
frajgr^   admini/iralion  §/  the  facrannnti^  and  all  ^$b§r  fmt 
pyUitk  imd  ^tmrnm  profn-rm  fuch  ^Jkr  dni  firm  as  is  tmn* 
thtiiJ  in  ihi  booh  atimxid  io  this  fr^ftm  n^,  andmtitmUl^ 
Tbehookof  Gommon  prayer  and  admmiftrafion  of  the  fa* 
cnHsents,.aod^hcr  rites  and  cerennonies  of  the  church  of 
England ;  t<^ether  with  the  pfalter  or  pGi^ms  of  Devid^ 
pointed  as  they  are  to  be  fungor  faid  in^obnrchee*)  and  the 
form  or  manner  of  making  ordaining  and  omAcfating  df 
bifbopt,  priefts  and  dodfcoos.    f*  a. 

jM  uU  faifmptiw%  U  he  madi  /a  ihi  ^biffy-^ri^  arricltf 
ftutU  he  cmfirued'U  nHend  (tmchiag  the  faui .thitty-fixth  ar^ 
tide  ahtveredtM)  fe  the  h99k  ^maiming  the  form  amd  mamier  • 
rf  making  ordaining  and  cenfecrating  of  bijhopi^  t^i^fiu  ttnd 
deacons  in  this  a&  mentioned^  as  the  fame  did  herttoffire  extend 
unto  the  boofftt  forth  in  the  time  of  king  Edward  ibe/sx^* 
C  SO,  31. 

IIL  Of  the  time  and  phcefor  qrJittaiWf^    - 

1.  By  ^011.  31.  Forafmuch  as  the  ancient  fathers  of  the  ^'^bat^ 
church,  led  by  examj^le  pf  the  apoftlcs,  appnintfd-yayess 
and  fafts  to  be  ufed  at  the  folcmn  ordering  of  minifters  ; 
and  to  tbat  purpofe  aHottid  -certaio^imes,  in  which  only 

facr^ 
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ftcfed  orders  might  be  given  or  conferred :  we,  following 
their  bolj  and  religious  example,  do  conflttuce  and  decree^ 
itMit  nodetadnt  or  ^inifttrs  b^  made  and  ordained,  but  only 
upott^thc  fiindays.  immcriiateijr  following  Jejunia  quatuor 
teoiporiMi,  commonly  called  ember- weeks,  appointed  in 
aMtent  time  for  prayer  and  fafting  (purpofcly  for  this  caufe 
•c  the  firft  inftitucion),  and  fo  continued  ar  this  day  in  tbt 
chvrch  of  England, 

And  by  ibe  preface  to  the  forms'of  confecration  and  or- 
dinatioDf  it  is  prefcribed,*  that  the  bilbop  m^y  at  the  times 
alpfoimed  in  the  canon,  or  elfe  upon  urgent  occafion  on 
lome  other  funday  or  holiday  in  the  hice  of  the  churchy  ad* 
ant  deacons  and  priefts. 

Dot  this  might  not  be  done,  at  other  times  than  is  dt- 
lefted  by  the  canon,  at  the  fole  difcretion  of  the  biOiop; 
but  he  wtt  to  have  the  archbifliop's  drfpenfatfon  or  licencet 
as  she  prafiite  was:  and  this  was  underftood  to  be  a  fpecial 
prerogative  of  the  fee  of  Rome  io'the  time^of  popery.  But 
as  the  rabrick  made  in  the  time  of  kingf  Edward  the  fixth, 
and  contimicd  in  the  laft  revifal  of  the  common  prayer, 
fisems  to  leave  it  to  the  judgment  of  the  bifliop,  without 
any  direAton  to  have  recourfe  tolhe  archbifliop;  it  may 
bea  queftion,  whether  fuch  dtfjpenftcion  be  now  ncceflary« 
Gihf  139.  .    0   .        •  I 

Vl****  a*  And  this  to  be  done  in  the  cathedral,  or  pari(h  church 

where  she  bifliop  refideth.    Can,  31. 

So  that  the  bifliop's  jurifdiQion  as  to  conferring  of  or- 
ders is  not  confined  to  one  certain  place,  but  he  may  ordafn 
pi  the  parifr  cbufch  where  he  (ball  refide;  and  the  Irift 
4>iflH/ps  do  foasetimes  ordain  in  England :  but,  regularly, 
Jeave  ought  10  be  obratned  of  the  bi&op,  wfthin  whofe  dio* 
cefe  the  ordination  is  performed.  J^hnf.  34*  ' 
'  And -ibis  is  agreeable  to  the  rule  o\  the  ancient  canon 
law;  wbiih  diredetb,  that  a  bKhop^fliall  noc  Ordain  wfthin 
the  diocefe  of  another,  without  the  licence  of  fuch  \>ther 
bifliop'.    Cibf.  1 39.  {g  ) 

IV.  Of  the  qualification  and  examination  offerfons 

to  be  ordained. 

A^  I*  ByGm.  34.  No  bifliop  fliall  admit  any  perfon  into 

.  iacred  orders,  except  be,  defiring  to  be  a  iigattn^  is  three 
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and  twenty  years  old  ^  aad  10  bt  li  ^^^  four  tad  twMty  ^ 
yoars  compU at*  \ 

And  by  the  piefaci  to  the  foroi  Of  ordinatMT;  .None 
Ihaill  bo  admiucd  a  deacoiH  ,cxcq>t  be  be  twcniyrtlitsee  • 
years  of  ag^s  f^fi  ^<  ^^^  ^  fatuity  ^  and  -tverf  omm 
which  is  CO.  be  ,adinittod  a  prieft,  fliall  be  AiU  icmr  and 
twenty  years  ol4« 

UnUjt  hi  hum  ^facuhy]  So  that  a  focuity  or  di(|>eofation 
is  allowed,  for  pfrioos  of  extraofdioary  abilitieSf  to  be  ad- 
mitced  dcacodi  ii^ooer*    G/^l  145*  ^ 

Which  faculty,  (as  it  feemech)  oiiift  be  obtained  frooa 
the  ar^bJ>i(hop  pf  Canterbury. 

And  oy  the  fiacute  of  the,  j  3  £L  c,  la.    Nmi  /bull  ig* 
modi  mm&ti^infing  under  tbi  age  ^fiur  mul  twintfyi^ftm 
And  in  this  cafe  there  it  no  di(fico(aiion.    €ili/.  146. 
Note,  hrre  it^nay  be  proper  to  obfarvo  once  tor  all,  tlMT 
^oivocal  fignification  of  the  word  tmiftm^  both  tn  our  fta* 
tutes,  canoiM,  and  lubtick  in  the  ibook  of  commoii  prayer** 
pfcentimea  it  ifli.niade  to  exprefs  the  perfon  officiating  In* 
genera),  whether  piieft.^t  deacons  at  other  times  iidew^ 
Dotcth  (he  pried  alooc^'^  as  aontrf •difttnguiflifd  fromth# 
deacon,  as  parti^ulaily  lieie  in  th»  ftatute,and  in  Ctm.  jf.. 
aforegoing. .  And  in  Tuah  cafes,  tbe  dececmination  thereof 
can  only  be  aficerUined  from  the  connexion  and  circum^    ' 
fiances* 

f ,  X  ^ac.  %f  Robnts  ^^i^Pmn.  A  perfon  being  prefenieA 
to  the  pari(h<ch|utcb  of  Chrift«cbureh  iir  firMoi,  was  li^ 
^Ucd  agaioft,  bpcaq^cihe  WM  not  twenty*>thfte  yeara  od 
Oge  when  made  deacon,  nor  twenty'«lour  when  inido 
prie^.  A  prohibition  ivaa  fitayed,  apon  thitliiiselUoOy 
thatif.the.inai^ff  waa  tfue,.a  temporal  lofs  to  wit,  depri* 
vatioo,  would  follov^ ;  and  that  therefore  it  waa  triable  in 
the  teniporal  covrt :  Bih  it  was  denied^,  btcaufe  fo  tt  te 
aUb  in  the  cafe  of  druoktnnefs  and  other  vices,  which  are 
vfualiy  puni&ed  in  the  ^cclefiaftical  couns,  tho*  temporsl 
lo(s  may  enfue.     3  AM.  67. 

a.  OtiO'  Seeing  it  is  dangerous  to  ordain  any  without  Titk* 
a  certain  and  true  tide  1  we  do  eftablifh  thak  before  the 
cooferriog  of  orders  by  the  bimop,a  diligent  (catch  and  en* 
quiry  be  made  thereof.    Jibg  i6. 

Can.  33.  It  bath  kein  l^ngftna  prtviiid,  bf  tnanf  deenet 
$ftbi  ancUnt  fatbin  that  nong  /hutld  bi  admitu4  either  diu* 
4m  or  priiftj  who  bad  nH  jifji  fern  urtein  place  when  hi 
migbt  ufe  bis  funHiw  :  jli^r^ng  to  rnddch-  iuumplis  we  da 
9r4ain^  tba$^  Uncefmh  m  ftrfin  JhaU  b$  admitted iuio^Jacred 

$rdirs^ 
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§ftohom  hi  defiretb  imfojition  of  handsj  a  pnfinttifimk^intn^ 
f^  ifJiilmKMiUfiK^cUfmtJmmift  fhfl  wit  in  fhi  dh^efk\ 
^  (i)  jiM<^'^  to  tbi  fi/id/bi/hsf  #'M»f  ^n^Amdaubtid  atti^ , 
fim^  ^ba^  iifl^  tth  prnfidtd  ^  /omctmr^ihAMthm  rtt  fait 
dkiifi  .u^htr^Int  m0y  stUndtho  iurg  4f  fii^h,  or  (j)  of  fim 
mimftir*t  plaa  vacant  iithgr  in  tht  cathidrolt  ebunh  of  ihdt 
diofiffi  ^  i^  famt  othiT  ckUtgiais  M^ih  tlk^n  alfi  fituati^, 
t^Aori^t  wify  exextdi-kh  mntflryi  or  (4)  ih^Jniva  filhw^ 
or  in  right  as  a  filUw^  tf  (5)  to  h  aeondM  tr  thapiainhf 
fmm  i^iegt  in  'Camhridge  '^or  Oxfordi  #r  (61}  ixeopt  btbi  a 
mafier  tf  arts  of  fivo  yfors  ftandmgy  that  Hvith  of  his  ottn 
iiirgo  in  mAar  of  .tbt.Mnkoerfiiiis  %  or  {f)  e»cipi  hy  ibebiflnf 
bivifilfrthai^  doth  omdakn  h^  minijiir^  he  be^hrtfy  after  tw  be 
admh^d  i^Mm  to  /§me  isnefiee  or  atraPe/bif  then  void.     And 
if  any  bijbip  /baU  admii  any  forjon  into  the  ^mi/9ry  that  bath 
n$9ti  d[ shift  iiiks,  m  irwfsftfaid ;  ihei^  he  fif^lkewp  and  mtmif^ 
tpin  iim  vmh  all  tt^if^i  rtUoffarys  Mbe  do  ^tftr  him  tofimt 
ap0liMji€atiiving  :^  And  if  thfifsid^Jbo/^Jbak  rifajtfo  to  d&^ 
keJfaU  bofafptmdtd  by  the  asitbbijkop}  being  ^Jfifted^tb  ak-^ 
oibirbijttpifif^mginring^o^difrfbyiih /paeeofayear, 

No^perfony  &(•]  B^  iihh'brBfityh  of  the  canon,  whtcll 
h  ncgacm  and  ejookifive^.<Mie  forr^^a^  ciik  4hm  was  heretb* 
foia  very  conaKav  u  io  graa«*  «ita#ttiv  tMieh  away,  yve. 
the  title  of  his  patrimony^  which  we  meet  with  jeryfr6«^ 
4Hf  Atly^  amon^  tbes^iof.  bv8in/aiioii'  iii  ^r  eccfefraftital 
mconia}  and  notionly  USt  bytlMeVhlfe  t4  a  fenfion  or  al- 
*  liawaoaft  iii^aM>iM;||^  which'ia  frt^cYilly  (pectf  ed ;  tftd  fottte^ 

limea  ihc  title  ef  mpnHicuian  p^frn  (of  known  abQitM^ 
and.  there  ftaoml)  withctef  aa^  Mti  i^i^catidn  of  ni' to« 
Dual  funi»  And  ai  futfWffttosi  a6aP  the  ^ftate*,  Aim,  of  the 
likef  it  efiteft  added  in  the  afit  tii(  ordiiiatioh '  (efpedaify 
Vtfhenk  waa  fmalt)  thac  thepiarif  therewiili  aekn^^Kdged 
liiaiiGrlf  e^mem  ^  wIneH  dedatMton  fb  made  ind  ^M, 
vaaiiRdefftoed/talie  a4iifclitrge  of  thebrfliopbt^atiiimg, 
from'any  obligation  to  provide\fer4iim.     Gibf,  140. 

In  tbi  ttttbeefrdl  ehnrcb]  Tbm*  ia  only  nn  affiMnmce  of 
Wba(  waa  the  law  of  the  chureh  before  ;  the'tiHe*of  vicar 
ihoral  being  fiequtnily  estrMl  as  a  canonical  tick,  in  the 
ads  of  ordination.    Gibf  (40^ 

Or  that  hi  is  a  fdiw]  Thia  affe^  ts  to  fdlows  of 
coHegeiv  a^peaffa  tahavebevfi  ail  along  the  lawt>f  the 
cbuicli  oC  England,  hj  Cb«  ftequent  entriea  *  of  that 
title»  aa  r#aeived.Md  admiMMl  k  the  ads  0F  ordination. 

Chaplain 
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Ctufftain  kfmi  idtegi]  <  'thii  ftirnis  (o  b^  a  title  tomtit 
cd  on  this  canon,  from  the  fileace  of  the  racitnt  b6okt  fe^ 
iJfifng  Itiereuii^* '  ^tf.  ijf6.  • 

AfM/hr  if  tirh  4ffhe  ftats  flmkHni}  Thts  aMy  ft^eitfii  t6 
te  a'  tfie W  litte  diabti Aed  bf  &it  canon .  Gthf.  •l40«  •  ' 
.  SbsU  kap  4ni  mtAtottn  him]  •  Thii  ^ar  ii^hed  t>y^% 
cMoii  of  X\it  nhtrd  cotmcH  of  \A^xz^*\  '^hich  ««iK>n'  Vi^al 
taken  into  the  body  of  laws  made  in  a  councilih^fd  iK 
London^  In  the  year  i20C.  Afid  \ti  fhii^ti^e  6P  aMrftbi* 
Afop  Winchelfey,  there  it  in  the  re gifter  at)  order  fWmi  tM 
atchbifliop  to  one  of  fcfts  eompro«<incia)  bKbopv,  ro^  provide 
cte  ^  »  benc^ce,  M^hom  he  hfld  ordained  .i»ith6iri^tilte  i 
Md  a  ciMion  of  the  aiefuroi^s  ctf*  a  btfiiop  dee«^e4,  to 
oMige  Ibeiki  f»  protide  fofo^n^,  flFfHim  the  bifhop^  hdd  fo 
5idatAed ;  chd  there  n  an  order  to  a  bldidp,  Vo  ^!rnge  a 
et^rg;f  oiM^  wMo  had  ^v^fi*  t}tfb*oFaeertam  jBihmial'fttOd^ 
M  pa^  ft  tfl)  <b^  derk  AduM  be'^)fo^ided  for }  tfnd'a  eka^ 
tidft  CO  'Mertbfi  edllege,-  r6*ftie#  eaofe,  Why  f bey  ibolild 
not  be  obliged  to  maintain  ont,  tc^  wtM>th  they  Had  gtir^ii-tf 
fffle  aft  Ms  6rdifl!ation.  In  like  thaniH^t^Me-xybfervltioli  of 
flii#  cafKyn  itiide  iii  the  year  <6o^ or  rather  df  the  eotnlMft 
b«r  of  the  thiirchr  of  whieh  thi^  eanott  it  otily  ait  Mli^ili- 
ance)  was  fpecially  inforced  upon  the  bifiiops  b^  Id^ 
Cbfrtes  the  ffrft  \rA  atclibiflibp''LftiiO,'  dponrM^  paid  or 
pfAdlty  6f  mkiiftiiititig  tkeperforf,  If  theyfltoold  oMaltt 
toy  witHoQt  ftich  fMe.  And  in  aneiertt  tiotea^  the  nMMH 
of  the  perfons  who  granfed  th^  titled  were  emred  tn  tho 
ids  of  ordinattort,  as  ftandFhg  engaged-;  a^  a  t^diony 
dgaitift  cfaepcffon  intitKng,  }n  cafe  (He  drtk  (ofdatared  dpoil 
Mtk  title}  dioald  at  any  tim6  warn  conteni^t  maiitlenaiice. 
CW/I  14.1.  

And  Whereas  the  liiws  of  the  chii¥ch  fn  tKW  particohf 
«Mght  be  eluded,  by  a  proTnife  on  the  part  of  the  perfort  dr^ 
datned,  not  totnfiit  trpon  fuch  nfiahtt^nanee^'we  ftnd  ill  it 
cafe  confidered  in  the  ancient  Glofr,  and  there  it  feenva  tO 
be  determined^  that  the  fame  beinrg  a  {juMick  fight  eainnor 
be  rcleafed.  And  before  that,  it  had  been  made  part  Of  tbo 
body  of  the  candn  law,  that  perfons  having  madeibch  pro- 
ibife,  onlefs  compafflonately  diipenftd  wirhal,  ought  not  tor 
be  adfliitVed  to  a  higher  order,  nor  to  minKicr  ht  the  order 
already  taken*    id* 

In  cafe  of  Utttn  iimiffirjy  the  rule  of  the  canoo  laW  is» 

tikat  the  bfihop  whofe  bofinefa  it  tras  to  fee  that  Mere  «^as 

a  good  title,  iball  h^  liable  to  the  {Penalty  i^  « (Ikffon  <ar* 

*  -^  dained 


a 


3^  jDrMtmtiotit 


dtiiMd  witfaoot  fuffictent.titiey  altbo*  aootlict  bifliqp  or-* 
gained  fucb  perlbo.    id. 
yiliMialili  3*  By  a  conftitution  of  0/£#,  It  is  thus  cojoioed :    See* 

ing  it  is  daqgcrovs  to  ordaiii  perfeos  unworthy,  void  of  un« 
derftandiog,  illegitimates  irregular,  aod  illiterate^  we  do 
4)€cree,  that  before  the  conferring  of  orditrs  by  the  bifbop* 
ilri&  fearcb  aod  ioquiry  be   made  of  all  theie  tbiogs» 

And  by  a  cooilitation  of  arcfibtlhop  R^yn^Us  i  no  firoo* 

piac,  homicide,  perfon  excommunicate,  ufurer,  facrilegiooi 

perfoo,  incendiary,  or  falfiiier,  nor  any  other  having  rtfiwfjv 

.    ud  imp$4imiiU%  fliali  be  admitted  into  holy  orflers.  Lin4»  2S» 

'  Qan9Bksl  imp^dimmt}    A$  fuppoie,  of  hjgau^^.  or  any 

other  which  proceeds  catber  from  defofl  thiia  crime*     id. 

Aod  >by  ieveral  conflituMons  of  Edmund  aichbiihop,  tho 
foUowiog  impediments  and  offences  are  declared  to  \m 
caufes  otfufpenfion  from  orders  received,  and  ccmfequently 
fo  £ar  forth  are^bje^ion^  likewife,  if  knowo  b^eband^ 
agaioft  being  orfiaioed  at  #11 1  vi^. 

They  who  am  bcurn  of  not  lawful  matriomay,  and  have 
been  ordained  without  djfpeoiationi  ihall  be  fii^toded 
ft^m  the  execiftioii  of  .tb^if  oAce,  til  t|icy  obtain  a  di^ieof* 
atioo  e 

.  Xbay  who  have  taken  holy  orders,  in  lhr.confcience  of 
aOy  axMtal  (in»  or  for  temporal  gain  only  |  (ball  not  eae* 
cole  their  office,  ti)I  they  iball  have  been  expiated  from  tbo 
like  jdn  by  (he  faaamcnt  of  penaooe. 

Again  i  all  who.  appear  to  have  oontraded  irn^ularitj/  in 
the  ukii^  of  orders,  or  before  or  after,  nnleb  difpenied 
Yvithal  by  thoii^  irho  have  power  to  difpenife  with  the  fame: 
Ihali  be  fufpended  from  the  execution  of  their  office^  until 
they  (ball  have  tawful  difpenfiuiona :  By  imgmlan  u  to 
the  premifies,  we  underfiand  homicides,  advocate^  in  caufes 
of  Moody  fimqni(b»  makers  of  fiipooiacal  contracts  i  and 
'  who»  being  infe£led  with  the  contagion,  have  knowingly 
taken  orders  from  bereticks,  fcbifmati(:ks,  or  perfons  ex- 
communicated by  name. 

Alfo  bigamifts,  buibands  of  lewd  women,  violators  of 
virgins  confecrated  to  God,  perfons  excommunicate,  and 
perfons  having  taken  orders  furreptitioufly,  foroerers, 
burners  of  churches,  and  if  there  be  any  other  of  the  like, 
kind* 

And  he  who  did  examine  the  parties^  was  to  inquire  itOfi^ 
all  tbefe  panicolars.    Uni^%6. 

But 


fiut  this  Is  not  novir  required  ;  but  all  the  fame  fo  fit 
M  Aey  concern  a  Aian's  capacity,  learning,  piety,  and 
Virtue,  are  included  in  the  following  diredions  in  the  pre- 
face to  the  form  of  ordainihg  deacons,  which  is  in  fomi 
decree  an  enlargement  of  the  foregoing  rieftridions :  vi^.  ^ 

The  bifliop  knowing,  either  by  himfelfj  or  by  fuMcient 
tellimony,  any  perfon  to  be  a  man  of  virtuous  coiiverfiitioot 
and  Without  crime ;  and  after  examination  ahd  trial,  finely 
ing  him  learned  in  the  latin  tongue,  and  fufficiently  in* 
flruded  in  holy  fcripture,  may  admit  him  a  deacon. 

And  by  Can,  34.  the  diredion  is  this :  No  bilhopfliali 
admit  any  perfon  into  facred  orders,  except  he  bath  taken 
Tome  degree  of  fchool  in  either  of  the  two  univerfities ;  or 
at  the  leaft,  except  he  be  able  to  yield  an  account  of  hik 
faith  in  latin  according  to  the  thirty-nine  articlci. 

And  with  rcfpefi  unto  prie/l*9  orders  in  particular,  it  is 
thus  direAed  by  the  ftatute  of  the  13  Eh  c,  la*  N$nifl>aU 
hi-maii  miniftcr,  unUfi  It  appear  to  the  bijhop  that  hi  is  of 
hontft  life^  and  prtfeJTcth  thi  do^rim  ixpreffid  in  tbg  thirty^ 
nim  nrtiibs  \  nor  nmofs  hi  ht  ahU  to  anfwer^  and  render  to  the 
ordinary  an  account  of  bis  faith  in  latin^  according  to  the /aid 
mtfclest  or  have fpeddt  gift  or  ability  to  be  a  preacher. 

So  that  if  thefe  requifltes  be  obferved,  thofe  others  art 
not  now  required,  further  than  they  fall  in  with/thefe. 

And  the  ordinary  way  by  which  all  this  muft  appear  td 
the  bifliop,  muft  be  by  a  written  teftimonial  \  conrerning 
#hich  it  is  dirtied  by  Can.  34.  aforefaid^  with  refpe^ 
both  unto  deacon^s  and  pried's  orders,  that  no  bifiiop  fhall 
admit  any  perfon  into  facred  orders,  except  he  fbail  tbeh 
'exhibit  letters  tefiimonial  rf  hisgbod  life  )and  convor/ation^  un^^ 
ier  the  feat  of  fime  college  0/*  Cambridge  or  Oxford,  whsrie 
%efore  h  remained,  or  of  three  or  four  grave  mniflets^  iogC'* 
fher  with  the  fiAfcriptibn  and  teftmony  of  other  cnJtbte  perfons'^ 
ic^o  have  knotvn  bit  life  and  bthltviottr  for  the  fface  of  thrH 
years  next  before. 

Ahd  with  refpeA  urito  priefFi  orders  in  particular,  it  is 
enaded  by  the  aferefaid  (latute  of  the  13  EL  c  12.  that 
none  fhall  be  made  minifier,  unlfs  he  firfi  bring  to  the  hijhop 
of  tMt  diocefe^  froth  men  itiotun  t6  the  bijhop  to  be  of  jound 
rebgior.y  a  tefimmA  hbxh  c-f  his  honefl  life^  and  of  his  p^ofeff 
ing  the  doling  etcprefftd  in  ibe  ihirty^nine  articles. 

Som^.df  the  canons  abroad  do  further  requifi^,  thsjk 
|>rbclamatibn  b^  thrice  liiade  in  the  psrifh  church  wherb 
the  perfoti  who  oiFercth  htmfetf  to  be  ordained  inhabiteth, 
in  order  to  know  the  impediments  if  any  b^  ;  which  tht 
initiifttr  of  fuch  pariib  is  to  certify  to  the  biihop  or  his 
V-otAU.  t>  official; 
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official ;  Pirticularly,  the  council  of  Trent  requires  tkis^ 
and  that  it  be  done  by  the  command  of  the  biIhop,^upon 
(ignificaiton  made  to  him»  a  month  before,  of  the  name  of 
the  perfon  who  dcfires  to  be  ordained :  Not  unlike  to 
which  is  this  claufe  in  the  articles  of  queen  Elizabeth 
publifhrd  in  the  year  1564,  viz;  **  againft  the  day  of 
«^  giving  orders  appointed,  the  biihop  fhall  give  open 
*(  monitions  to  all  men,  to  except  againft  fuch  as  they 
<>  know  not  to  be  worthy,  either  for  life  or  converfatton.'* 

GUf.  147. 

Agreeable  unto  which  are  archbifiiop  ff^ake*s  directions 
to  the  hi(hops  of  his  province  in  the  year  1716,  fubjoined 
at  the  end  of  this  title,  which-  altho*  they  have  not  the 
authority  of  a  law  properly  fo  called,  yet  fince  it  is  faid 
to  be  difcretionary  in  the  bi(hop  whom  he  will  admit  to 
the  order  of  prieft  or  deacoH)  and  that  he  is  not  obliged 
to  give  any  reafon  for  his  refuf«l  (i  SlUL  334,  i  Jobfi/l 
46.  IVoodj  b.  r.  c,  3.)  this  implieth,.  that  he  may  inuft 
upon  what  previous  terms  of  qualification  he  (hall  think 
proper,  confident  wirh  law  and  right.  And  by  the  ila- 
tutej  rubrick,  and  canon  aforegoing,  he  is  not  required, 
but  permitted  only,  to  admit  perfous  fo  and  fo  qualified^ 
and  prohibited  to  admit  any  without,  but  not  iojoinicd  to 
admit  anv  perfons  altho*  they  have  fuch  and  fuch  qualifi. 
cations.  \ 
Examinitioo.  4«  By  Can,  35.     The  bifbop,  before  he  admit  any  per* 

fon  to  holy  orders,  (hall  diligently  examine  him,  in  the 
prefence  of  thofe  minifters  that  (hall  aifift  him  at  the  im* 
pofition  of  hands ;  and  if  the  bifliop  have  any  lawful  im- 
pediment, he  (hall  caufe  the  .faid  minifters  carefully  to 
examine  every  fuch  perfon  fo  to  be  ordered.  And  if  any 
bifhop  or  fufFragan  (hall  admit  any  to  facred  orders  who  is 
not  fo  examined,  and  qualified  as  b^^fore  we  have  ordained 
^viz-  \n,Can,  34.  j  ;  the  archbiihop  of  his  province  having 
.  notice  thereof,  and  being  aflifted  therein  by  one  bi(hop, 
(hall  fufpend  the  faid  bi£hop  or  fufFragan  fo  offending, 
from  making  either  deacons  or  priefis  for  the  fpace  of 
two  years. 

Of  common  right,  this  examination  pertaineth  to  the 
axhdeacon,  faith  Lwdwood  ;  and  fo  faith  the  canon  law^ 
in  which  this  is  laid  down,  as  one  branch  of  the  archidia* 
xonal  office.  Which  thing  is  alfo  fuppofed  in  our  own 
form  o(  ordination,  both  of  priefis  and  deacons,  where  the 
archdeacon's  office  is  to  prefent  the  perfons  (hat  are  apt 
and  mect^    Gtbf,  147. 

And 
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An4  /(pr  the  Ij^gplar  ai<thod  ,of  ;exaaXinatiQn, .  we  dr6 
leferred  by  lAhdwood^  to  ibe  C4iioa  upoa  that  head,  in->, 
ferced  in  che  bpdy,of  tb^  Canan  law  j  vizv,  When  the  bi* 
fiiop  intends  ro  hold  a/i  ordination,  ai|.  who  are  defirous 
to  be  adiDitced  iato  the  miniftry,  are  to  appear  on  the 
fourth  day  beipre  the  ordination ;  and  then  i4ie  bifhop 
fliall  appoint  foitie  of  the  priefts  attending  him,  and  others 
(killed  in  the  divine  law,  and  exercifed  in  the  ecclefiaftical 
fandions,  who  ih^U  diligently  examine  the  life,  age^  and 
title  of  the  perfons  to  be  ordained  ;  at  what  place  they 
had  their  education  ;  whether  they  be  well  learned  ;  whe-: 
ther  they  be  inftrucled  in  the  law  of  God.  And  they  (hall 
be  diligcotly  examined  for  three  days  fdcceifively  ;  and  fo 
on  the  faturday,  they  who  are  approved^  (hall  be  prefented 
to  the  bifliop.     Giif.  147*  (^) 

5«  By  a  conftitution  of  archbifhop  RiynoUs:  Perfbns  of  tcttendl 
religion  ihall  not  be  ordained  by  any  but  their  own  bifhop,  W* 
without  letters  dimiflbry  of  the  faid  bifhop }   or,  in  his 
abfence,  of  his  vicar  general.     £/W.  32* 

And  by  Can,  34.  No  perfon  (hall  hencefofth  admit  ady 
pcrfon.  into  facred  orders,  which  is  not  of  his  own  diocefe^ 
except  he  be  either  of  cm  of  thi  umvnfitUs  of  this  realm^ 
or  except  he  (hall  bring  letters  diinifTory  from  the  bi(bop 
of  whofe  diocefe  he  is. 

OfoHi  of  thi  univerjitiis'^   That  is,  a  member  offome 
college,  (b  at  that  he  may  be  ordained  ad  tilulum  colUgii 
fm.     Grey.  45, 

In  the  ancient  ads  of  ordination,  the  fellows  of  New- 
Gollege>  St.  Mary  Winton,  and  King^s  college  in  Cam- 
bridge, are  tnentioned,  as  poiTefled  of  a  fpecial  privilege 
frt>m  the  pope,  to  be  ordained  by  what  bifhops  they 
pleafed ;  and  they  are  faid  to  bzfuffiiienUr  dimifft^  in  virtue 
of  that  privilege,  and  without  letters  dimiiTory.  But  it  doth 
not  appear  by  our  books,  that  this  was  then  that  general 
right  of  all  colleges  in  the  two  univerfiiies,  to  which  they 
mre  entitled  by  firtue  of  this  canon.     Gihf  142. 

'And  by  a  conilitution  of  Richard  Witbtrftiead^  archbi- 
fhop of  Canterbury  ;  A  bifhop  ordaining  one  of  another 
diocefe^  wllhout  fpecial  licence  of  the  biihop  of  that  dio- 
cefe, (ball  be  fufpended  from  the  conferring  of  that  order 
to  which  he  (hall  ordain  any  fuch  perfon,  until  he  (hall 
have  made  •  proper  fatisfadion.     Lind^  32* 


«■* 


(4)  See  Difi.  24.  t,%.. 
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An  J  by  Can,  35.  if  any  btlbop  or  fnfiagan  (hall  wfmit 
any  to  facred  orders,  who  is  not  fo  qualified  — as  before 
We  have  ordained  ;  the  archbifliop  of  his  province,  having 
notice  thereof,  and  being  affiled  therein  by  one  biflK>p» 
fliall  fufpend  the  faid  biOiop  or  fufFragan  fo  offending, 
from  making  either  deacons  or  priefts,  for  the  fpace  of 
two  years  :  (and  by  the  ancient  canon  law,  ftom  granting 
tetters  dimiilbry  to  the  perfons  of  his  diocefe  who  are  to 
be  ordained,    uiif,  143.) 

And  they  who  (hall  be  promoted  to  holy  orders,  by 
other  than  their  own  biihop,  without  licence  of  their  own 
bifliop,  fliall  be  fyfpcnded  from  the  exercife  of  foch  Order, 
ilntil  they  (hall  obtain  adifpenfation.    Edm.  Lindw.  26. 

But  a  difpeiifatioh  in  fuch  cafe  by  their  own  bi(hop  (halt 
be  fufficient,  who  may  ratify  fuch  ordination.  Lindw^  26. 

And  in  our  ecclefiaftical  records,  we  find  feveral  perfons 
difpenfed  with,  in  form,  for  obtaining  orders  without 
fuch  letters,  as  a  great  irregularity  ;  which  was  looked 
upon  as  needful  for  (he  ratification  of  the  order  received. 
Gihf,  142. 

'  The  archb't/hop^  as  metropolitan,  may  not  grant  letters 
dimifibry  s  but  this  is  to  be  underitood  with  an  exception 
Co  the  time  of  his  metropolitical  vifitation  of  any  diocefes, 
during  which  he  may  both  grant  letters  dimiflbry,  and  on 
dain  the  clergy  of  the  diocele  vifited.  '  Gibf,  143. 

So  neither  the  archdeac9n^  nor  official,  miy  gra^t  letters 
dimiflbry«  Concerning  the  archiUacon^  the  Cackm  law  is 
eiprefs :  And  as  to  the  officiah^  they  are  excluded  by  the 
fame  conftitution  that  excludes  the  religious;  a€)d  the 
ancient  glofs,  fpeaking  of  officials,  fays,  Altho*  it  canfibt 
be  denied  that  they  have  ordinary  jurifdtdion,  yet  reto^if ft 
is  npt  to  be  had  to  them  in  every  thing — for  they  cannert 
grant  letters  commendatory  for  orders.     GUff.  143. 

During  the  vacancy  of  any  fee ;  the  right  of  grantincr 
Utters  dimiflbry  within  that  fee,  refts  in  the  guardian  of 
the  fptritualities  ;  and,  in  cohfequence,  the  right  Of  or« 
dainhig  alfo,  where  fuch  g6afdian  is  of  the  epilScopai  'or- 
Ar.     Gibf.  1 4  J. 

A  bifbop  being  in  parts  remu,  he  who  is  (petiiUy 
conftttuted  vicar  general  for  that  time,  hath  power  to 
grant  tetters  dimiflbry ;  and  the  hgafofi  is,  tueeaufe  during 
that  time  the  whole  epifeopal  jurifdf&ton  is  te/ted  'liMiM  t 
as  i.t  is  alfo  in  perfons  who  enjoy  jurifdidions  entirely  ex- 
empt from  the  bi(hop,  and  who  therefore  nay  likewife 
grant  tbem.     Gibf  V/^^ 

3  Th# 
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The  pcrfqns  i9  Mfbtm  inters,  imiBory  maj  be  graated 
by  aay  bUhop,  are  either  Aicb  who  were  born  in  the  dior 
ccfc«  or  are.  promoted  in  it*  or  are  reiident  in  iL  Thf^ 
appears  from  Lindv^^  in  his  comoientary  upon  the  fore- 
going conftitution  of  archbiifaop  Reyntids  \  whofe  obrerva- 
lioa  ta  takeqfrpni  the  body  of  the  canon  law*  But  al^ho' 
this  IB  laid  down  disjunAively»  fo  as  letters  dimiflbrj; 
granted  in  any  of  the  three  cafes  will  be  good  ;  yet  it  ap<« 
pears  ia  pradice^  that  heretofore  they  were  judged  to  cpine 
more  properly  from  the  btCbop  io  whqfe  diocefe  he  w^a 
proasDted,  or  in  which  his  tiil^  lay.  And  thereafon  wa$^ 
becaufe  the  blAop  in  whofe  diocefe  the  perfon  was  borni^ 
qi  bad  bog  dwelt,  is  prefumcd  to  have  the  befi  opportuqitu 
of  knowing  the  cooverfation  of  the  perfon  to  be  ^rdaiiied^ 

iSihf.  143- 

The  fitmfs  of  the  perfon  to  be  ordained  (as  to  rife^ 
learning,  title,  and  the  like)  ought  to  appear,  befbr^  the 
granting  of  letters  dimiiTory.  This  is  fuppofpd  (as  to, con* 
veriatipn  at  lea^)  in  what  hath,  been  faid  before  \  and  aa 
to  the  litle,  it  was  not  only  inquixed  into  by  the  biiboQ 
granting  the  ktters,  but  frequeiptly  remained  ^i^h  bioi  \ 
of  which  fpeetal  noti<;e  was  taken  in  the  body  of  fucht  iet«» 
teta.  '  And  the  bifliop  who  grants  the  letters  dimiflpry  is 
to  make  this  inqufry^  and.  not  the  bifliop  to  whoni  fuch 
letters  ^re  tranfmitted  ;  for  he  is  to  prefume  that  the.  per- 
(bos  recommended  to  him  are  fit  and  fufficieot.     Gibf.  144. 

Letters  dimifibry  may  be  granted  at  once  to  all  orders^ 
^pd  djrefied  to  <any  catholick  biiiiop  at  large.  And  ibis 
bath  been  thq  pra&ice  in  the  chu»ch  of  England,  botb 
before  and  fince  the  reformation  j  aa  appears  by  innu- 
mer^^'le  inflances,  in  the  a£ts  of  ordination,  of  liuroi  dimjffo'- 
ria  ad  9mnis  ;  and  by  the  forms  of  the  letters  dimiUorjf 
(whether  ^d  #919^1  or  iiot)  whi<;h  are  diredcd  in  that  ge« 
oeral  fiyle.  Qut  other  churches,  to  prevent  the  incoi^ye* 
piences  of  thiapraSice  (efpecially  where  fuch  letters  ar^ 
granted  without  previous  exao^inatioo),  have  cxprcfsiy 
tor  bid  thco^  both.    Gil^.  144. 

F*    Of  Mbs  and  fuhfcriptions  previous  io  ibi  ordi^ 

nation.  ' 

I.  By  the  l  El.  c.  i*  and  i  W.  c.  8.  Every  pirfom 
taking  $9rden^  hiftu  hi  Jball  naivf  or  take^angi  fuch  krdgrs^ 
Jball  taki^tbe  catbs  of  idUgianu  and  f^ipr^macy^  bifort  tbi  «r- 
i^mawy  or  commjfary. 

D  3  a.  And 


S9  iDitl^ihatiott. 

1.    And  by  the  13  Ef.  c.  12.    Tfone  Jhatt  te  admitted  H 

fhe  qrdir  of  deacon^  or  minljfry  ;  unlifs  'h  Jhatl  firjf  fuhfcribi  t§ 

all  tbi  atticles  ff  religion  agreed  upon  in  coHvocatipn  'in  the 

fear  1562,  which  only  concern  the  ttmfejjton  oftheHrue  ehrifiian 

faith  and  the  doBirine  of  the  facratfieHls.     f.  5.'  "^ 

3,  And  by  Can.  ^6.  No  pcrfpn  fliall  be  recerved  fnto 
the  miniftrjr,  except  he  ftall  firft  fubfcrfbc  to  thefc  artides 
folltfwini  :  • 

flj  1  hat  the  king's  majefty,  under  God ^  istheonljF 
fupreme  governor  of  this  realm,  and  of 'afl  other  hrs  bigh- 
llefs's  (iominions  and  countries,  as  wef!  In  all  fptritual  or 
eccleliaftic^l  things  i>T  caufes,  as  temporal ;  and  thit  no 
fortffgo  prince,  perfofi,  prelate,  ftate  or  potentate' hath,  6t 
^ijghr  to  have  any  jurtfdi^ion,  pov*^w,  fuperiority,  prc- 
hCQoincnce  or  autl^ority^  ecclefiaf^ical  or  fpirituil,'  within 
his  majefty's  faid  realow',  dominions, -and  countries.' 
•  (3r)  That  the  boaVof  common  pr^yet,  and* of  order- 
ing bfblfhops,  pricfVs,' and  deacont,'  containcth  mjt  no- 
thing  contrary  to  the  word  of  Ond,'  irrd  that  it  may 
lawfully  beufctf,  and^that  he  himWlf  cirilTufe  ihe  ferm  in 
fhe  lafd  book  prefcViBed'  in-'  pubii'ck  l^rayeV,  and  admini* 
ftratrop  or  the  facrarrtcnb,  and  none'btYier, 

(3)  Thkt  he  alte>ycth  the  book' of  article^ 'of- religion 
aereed  updn  by  the  archhifhbps  ^nd  ^bifl^ops  of  both  pro- 
vincci,  ^nrd'the  whole  tlergy,  in  the  convocation  holden 
atLbndon,  in  the  year  of  oor  Lord  God  one  thoufand  five 
huntjr^t)  fij^ty  aqd  two ;  and  that  he  acktiowTedgeth  all 
and  c^cry  theiirticles  therein  contained, -"beitig  in  number 
bine  and  thirty,  befideaf  thr  ratificatioHi  to  be  azreeiable 
to  the  word  of  God. 
*  Whkh  fubfctiptiort^i  as  it  fcemeth  by  this  fame  an^  the 
following  canon,  muft  be  before  the  bifiiop  himfelf. 

And  for  the  a'voiiitfg  of  all  ambiguities,  fuch  perfon 
fliall  fubfctibe  in  this  form  and  <)rder  of  words,  ietting 
down  both  his  chriftian  and  firname,  viz.  • "  I  N.  N.  do 
^*  willingly  and  ex  animo  fubfcribe  to  thefc  three  articles, 
M  above  mentioned,  and  to  all  things  that  are' contained 
•«  in  them."     Can.  36. 

.  Anci.sif  uny  b:fbop  fli^U  ofdiin  any*  except  he  (h^U 
lirft  have  fo  fubfcribed ;  he  fh<i|}  be  fufpended  from  giving 
pf  orders  for  the  fpace  of  twelve  monihs.     Cem.  36, 

« 

•    •   yL  FtTfn  Md  manner  of  ordaining  diocons. 

I.  The  ordination  (as  well  of  deaqons  as  of  oiin^flcrt) 
PiaU  yt  pfff9rQ)e(i  in  tbf  ^oi^of  djvjn^  fcrvl^e,  ip  the  pre- 
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ftnre  not  only  of  the  archdeacon,  but  of  the  dean  and 
two  prebendaries  at  the  lead,  or  (if  they  (haM  happen  by 
iny  lawful  caufe  to  be  let  or'  hindred)  in  the  prefence  of 
four  other  grave  perfons,  being  matters  of  arts  at  ihe  Icaft, 
and  allowed  for  pablick  preachers.     Can.  31. 

And  by  the  Aatute  of  the  21  A.  8.  c,  13.  fjr  plurali* 
ties  ;  i:  h  alledged  as  one  reafon  why  a  bifhop  may  retain 
fix  chaplains,  becaufe  he  mud*  occupy  fix  chaplains  at  the 
giving  of  orders.    /  24. 

However,  in  praAice,  a  lefs  n.imber  than  is  required 
either  by  the  faid  ftatute  or  by  the  aforefaid  canon,  it 
fometimes  admitted  ;  and  this  (as  it. is  faid)  by  virtue  of 
the  rubrick  in  the  office  of  ordirranQn,  which  diredeth 
that  the  bijhops  with  iht  priejii  pnjent  Jhall  lay  thilr  h  tnds 
open  the  ptrfons  to  be  ordained  ;  implying*  as  is  fuppofed^ 
that  if  there  are  but  two  prietis  prefcnr,  it  fufficeth  by  this 
liibrrck,  which  is  eftablifhed  by  the  a£t  of  parliament  of 
the  13  &  14  C.  2.  But  the  words  do  not  feeni  fo  much 
to  be  reftriSrve  of  the  humbler  before  required,  as  di. 
redory  what  that  number  as  by  law  befgre  retjuired  in  thii 
lefpedl  (hall  do. 

2.  And  at  the  time  of  ordination,  the  bifhop  (hall  fay 
unto  the  people.  Brethren,  if  there  be  any  of  you,  who 
knoweth  any  impediment,  or  notable  crime,  in  any  of 
thcfc  perfons  prefented  to  be  ordered  deaCons,  for  the 
which  he  ought  not  to  be  admitted  to  that  oilKce  ;  let  him 
come  forth  in  the  name  of  God,  and  (hew  what  the  crime 
or  impediment  i.«.     F(^rm  of  ordination. 

And  if  any  great  crime  or  impediment  be  objeSed,  the 
biOiop  (hall  furceafe  from  ordering  that  perfon,  until  fuch 
time  as  the  party  accufed  (hall  be  found  clear  ot  that 
crime.     Id, 

3.  And  before  the  gofpel,  the  bifhop  (ittftig  in  his 
chair,  (hail  caufe  the  faid*  oaths  of  allegiance  and  fupre- 
macy  to  be  (again)  miniftred  unto  every  of  them  that  are 
to  be  ordered.     Form  of  or  din,     i  IV.  r.  8.  (1) 

4.  Then 


(r)  The  24  Go:  I,  r.  3^.  after  reciting  chat,  by  the  laws  of 
tlie  realm,  perfons  who  are  admitted  into  holy  orderi  rouft  take 
the  oath  of  allegiance ;  and  that  there  are  divers  faHjr>As  of 
foreign  coontrtes  defirous  that  the  word  of  God  and  thef«cra- 
Bients  fliottldbe  adminiitereo  10  them,  according  to  the  liturgy 
of  the  church  of  England;  by  fubjefts  or  citizens  of  tht  faid 
coantrieii  ordained  according  tothe  form  of  ordination  in  the 
^itfch  of  £ogland  %  empowers  the  biihop  of  London,  or  any 

D  4  other 
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.  4«   Then  th^  hifbop,  byiog  bis  bancb  ft v^rallj;  qpqo 

!)ie  head  of  every  one  of  theo,  huoably  kDCcling  beforci 
lim,  (hall  fay,  **  Take  thou  authority  to  execute  the  of* 
*f  j^ce  of  a^deacon  in  the  church  of  God  cooimitted  unto 
<*  thee  ;  in  the  name  of  the  Father,  and  of  the  Son,  an4 
««  of  the  Holy  Qhoft.    Aincn." 

Then  fliall  the  bifhop  deliver  to  everyone  of  them  the 
l|ew  teftament,  faying,  ^*  l^ake  thou  authority  to  read  the 
:'  gofpel  in  the  church  of  God,  and  to  preach  the  fanie« 
**  if  thou  ^e  thereto  licenfed  by  the  bi(h6p  himf^If.'* 
Jpf  rw  of  9rdin. 

5*  Finally,,  it  niuft  be  declared  unto  the  deacoo,  that 
be  oiuft  continue  in  that  office  of  a  deacon  the  fpace 
of  a  whole  year  (except  for  reafonable  caufes  it  fhall 
o^herwife  feem  good  unto  the  bi(bop)»  to  the  intend 
(e  pnay  be  perfcfi,  and  well  expert  in  the  things  apper-^ 
|aining  to  the  ecdefiaftical  adminiftration  \  in  executing 
^hereof,  if  he  be  found  faithful  and  diligent,  be  may  ba 
admitted  by  bia  diocffan  to  the  order  of  prie^hpo^^ 
^orm  ofordin, 

m 

VII.  Form  und  nfanner  of  ordafning  priefis^    , 

!•  Can,  32'  The  office  of  a  deacon  being  a  ftep'-or  de^ 

free  to  the  miniftry,  according  to  the  judgment  of  the  ao-« 
ient  fathers  and  the  pra£tice  of  the  pnmltive  church,  W9 
do  ordain  and  appoint,  that  hereafter  np  ^Kbpp  IhaU 
inake  any  perfon,  of  what  qualities  or  gifts  foever,  ^ 
deacon  and  a  minifier  both,  together  upon  one  day  j  but 
the  order  in  that  behalf  prefcribed  in  the  book  of  making 
fnd  confecrating  bifliops,  priefts  and  deacons,  be  firi&ljit 
obferved.  Not  that  always  every  deacon  (hould  be  kep^ 
from  the  minifiry  for  a  whole  year,  when  the  biCbop  Cbaill 
find  good  caufe  to  the  contrary ;  but  that  there  bein^  tioMC 
lour  times  appointed  in  every  year  for  the  ordination  of 
deacons  and  minifters,  there  may  ever  be  fome  tioie  of 


^nd  thii  exeinption  from  taking  the  above  oath  it  to  be  sieii^ 

Eoned  in  their  teftinonial.     for  the  coofefcr^ioQ  pf  hifipm 
ader  fimilar  eirciiAiia^cei^  fee  dt»  If^iQ^Ofllf,  //•  17. 

trial 
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of  their  behaviour  in  the  office  of  deacon,  before  they 
be  admitted  to  the  order  of  priefthpod. 

2*  At  the  time  of  ordinatiorii  th^  bifhop  iball  fay  unto 
the  people  :  Good  people,  tbefe  are  they  whonoi  Vfp  pur^ 
pofe,  God  willing,  to  receive  this  day  uuto  the  holy  of* 
£ce  of  priefthood  :  for  attet  due  examination,  we  fin^  npf 
to  the  contrary  but  (bat  they  be  lawfully  called  la  Jtbeif 
fandion  a^d  miniftry,  and  that  t(iey  be  perfona  meet  for 
the  fame,  fiut  yet  if  there  be  any  of  you,  who  knoweth 
any  impediment,  or  notable  crime  in  any  of  them,  for 
the  which  he  ought  not  to  be  received  into  this  holy 
miniftry,  let  him  come  forth  in  the  oaqcie  of  Qod,  an4 
ihew  what  the  crime  or  impediment  is* 

And  if  any  great  crime  or  impediment  be  objefied^,  the 
bilhop  (hall  furceafe  from  ordering  that  perfon,  unti)  fucll 
time  Si^  the  party  acculed  (hall  be  found  clear  of  that  cri|xie« 
Form  of  or  Jin » 

3.  Then  the  bifliop,  fitting  in  his  chair,  (hall  minifti^ 
Co  every  one  of  them  the  oaths  aforefaid  of  allcgiaivce  ao4 
fupremacy.     JJ»  i  fV.  c.S  {i)    ' 

4.  Then  the  bifbop,  with  thi  frUfis  prtftnt^  (ball  1^ 
their  hands  ff  vcrally  upon  the  head  of  every  one  that  re* 
ceiveth  the  order  of  priefthood  ^^  the  receivers  humbly 
kneeling  upon  their  kncei,  apd  the  biihop  faying,  **  R^t 
**  ceive  the  Holy  Ghoii  for  the  office  and  work  of  a  priefi 
f*  in  the  church  of  God,  now  committed  unto  ^bce  by 
**  the  impofition  of  our  hands :  Whofe  fins  tbpu  doft  for* 
'^  give,  they  are  forgiven  \  and  whofe  fins  thou  doft  re* 
**  tain,  they  are  retained.  And  be  thon  a  faithful  dif- 
M  penfer  of  (he  word  of  God,  and  of  his  holy  faera- 
^*  ments :  In  the  name  of  the  Father,  and  of  the  Son^ 
««  and  of  the  Holy  GhoS." 

Then  the  bifhop  (I^all  deliver  to  eiery  one  of  tbeni 
(cneelingi  the  Bible  into  his  hand,  faying,  **  Take  thou 
**  authority  to  preach  the  word  of  God,  and  to  minifkec 
**  the  holy  facraments  in  the  congregation,  wher^  tho^ 
*«  (halt  be  lawfully  appointed  thereunto.'* 

Wnb  thi  pr lefts  pro/eat]  By  Can.  ^5.  They  who  aft^ 
the  bt(hop  in  laying  on  of  hands,  (hall  be  of  the  cathedra) 
church,  if  they  may  ba  conveniently  haf),  or  other  fuffi- 
cient  preachers  of  the  lame  diocefe,  to  the  numl^^r  of  tbr^ 
at  the  leaft. 


■<:  I..M.  ' 


(i)  yid.Apra,  VL  3. 
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VIIL   Fees  for  ordinatiQft. 

!•  By  a  conftitution  of  archblftop  Stratford  \  For  ^x^J 
letters  of  orders,  the  bifliops  clerks  or  itcrctaries  (hall  not 
receive  above  6  d  ;  and  for  the  fealing  of  fuch  letters,  or 
to  the  marjhaU  rf  the  h\Jhoft  boufe  for  admittance,  to  por" 
tifSf  hoftiaries^  or  Jhavits^  nothing  (hall  be  paid  :  on  pain 
of  rendring  double  within  a  month  ;  and  for  default 
thereof,  the  ofFender,  if  he  is  a  clerk  beneficed,  fliall  be 
fufpended  from  his  oflice  and  benefice ;  if  he  is  not  be- 
neficed, or  a  lay  perfon,  he  (hall  be  prohibited  from  the 
entrance  of  the  church  till  he  comply.     Lind.  222. 

Marjhalf\  They  who  govern  the  hall  and  inner  parts  of 
the  houfe,     Lind,  2iz. 

HffiiarieJ]  Lindwood  underftandeth  this  word  to  (Jgnify 
the  fame  as  oftiaries,  or  prrfons  appointed  to  keep  the  docn^ 
and  ihc  word  janitjres  (porter s^  next  aforegoing  to  fignify 
thofe  who  keep  the  gates ;  whereas  more  proptrly,  it  feem* 
eth  thitjanitores  {or. porters)  doth  exprefi  both  of  thefe  ; 
jind  that  the  word  bd/fiari;'[2S  Dr.  Gibftn  obferveth)  doth 
deno'e  thofe  perfons  who  prepared  the  hoji :  for  there  is  in 
the  Rbmdn  pontifical  a  tSibrtclc  in  the  ordination  of  priefis, 
that  the  bi(hop  fluH  deliver  to  the  perfon  to  be  ordained, 
the  cup  with  wine  and  water,  and  the  paten  laid  up  )n  it 
with  the  ho(^,  the'bi(faop  faying  unto  him,  Take  thou 
authority  to  offer  facrifice  to  God,  and  to  celebrate  mafs 
as  wefl  for  the  living  as  jfor  the  dead,  in  the  name  of  God, 
Gihf  153.  ■  - 

SAi-v/ri]  Whofc  office  was  to  (have  the  crowns  of  per- 
fons to  be  ordained.     Lind.'2X2* 

2.  And  by  Cai»  35.  No  fee  or  ojoney  (hall  be  received 
either  by  the  archbifhop  or  any  bifhop  or  fufFragan,  either 
diredlly  or  iridire£lly,  for  admitting  any  perfon  into  facred 
orders ;  nor  (hall  any  other  perfon  or  perfons  under  the 
fdid  archbi(bop,  bi(hopor  fufFragan,  for  parchment, writing, 
wax,  fealing,  or  any  diher  refpeSf  thereunto  appertaining^ 
take  above  10  (h. :  under  fuch  pains  as  are  already  by  laur 
prefcribed. 

Or  enty  other  reJpeH  thereunto  appertaining  — — —  above 
^Ojh.l  It  is  not  lawful,  faith  fohn  de  /f^bon,  to  give 
any  thing  to  the  notary  performing  the  duty*  of  bis  of- 
fice in  the  zSt  of  ordination  ;  ncverthelefs,  be  fays,  it  is 
otherwife  tarxo  that  notary  of  regifter  who  writes  letters 
teftimonial  for  thofe  that  are  ordained,  for  his  juft  falary, 
or  fooicwhat  more  ior  his  extraordinary  trouble  i    altho' 

this 
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dill  may  more  fecurely  be  pven  voluntarily,  without  a 
preceding  compadl.  Otho.  De  Jcrutln*  ordin,  v.  Scriptural 
Acbon.  i6. 

And  fome  of  the  modern  confiitutlons  abroad  agreeing 
fo  the  reafonablenefs  of  this,  have  by  way  of  reftraint 
upon  the  officer,  fixed  the  fee  of  writing  and  the  other 
particulars,  in  like  ipafnner  as  this  canon  and  the  foregoing 
conftitution  of  archbiflibp'  Straifofd  have  done  in  our 
church*  Yqv  the  {etters  teftimonial  of  ordination  are  no 
part  of  the  ordination,  ^ut  Dn]y  taken  afterwards  for  the  fe- 
eunty  of  the  pcrfon  ordained  ;  artd  therefore  th*Yame  John 
ii  /tth^fiy  in  the  place  abovementioned  fays.  It  is  fafe 
(not,  neceffary)  for  the  perfons  ordiiined,  to  have  with  them 
the  faid  writing  or  letters  teftimonial  of  ordination,  under 
thebl(hop*9  feal,  containing  the  names  of  the  perfon  or- 
daining and  of  the  pcrfon  ordained,  and  the  taking  of  fuck 
orders,  and  the  tjme  and  place  of  ordination,  and  the  like* 
6tbf,  154. 

IXn  Simoniacal  fromptUn  to  wdns. 

By  the  31  El.  c,  6.  If  any  perfon  Jhallualvi^Qr  taki  mr^ 
Tmney  ff€  re%uard  or  any  othtr  profit  dire£ily  $r  indiriffly^  or 
fiail  take  anypromifi  agmmfnt  covenant  bond,  cr  a;ber  ajfurn 
ana  to  rueive  or  have  any  money  fee  reward  or  any  other 
profit  dirfSfiy  or  iadirefflyy  either^  to  him/elf  ir  to  any  other  of 
his  friendff  (^i  ordinary  and  lawful  fees  only  excepted^ }  far 
or  to  procure  the  ordaining  or  making  of  any  mini  fieri  or  giving 
of  anyorders^  or  licence  to  preach  \  he  fball  forfeit  ^cx\.  andthe 
perfon  fo  corruptly  ordained  10 1. ;  and  if  at  any  timo  vnthin 
fevin  years  next  after  Jmb  corrupt  entering  inio  the  mimftty  or 
receiving  of  orders^  he  fhall  accept  any  benefice  or  promotion  oc^ 
clefietfticaUtbe  jamefhalibe  void  immediately  upon  bis  induSion 
invejitture  or  inflallatian^  and  the  patron  ftfall  prefentar  collata 
or  dift>ofe  of  the  jame  as  if  he  were  dead:  one  moiety  of  whith 
forfeitures  to  ie  to  the  king^  and  the  other  to  him  that  fball  fusm 

X  General  office  of  deacons. 

Jt  appertaineth  to  the  office  of  a  deacon^  in  the  church  where 
he  fhall  be  appointed  to  ferve^  to  affifi  the  prieft  in  divine  fer* 
pice^  and  fpecially  when  he  minifireth  the  holy  communion^  and 
f#  hilp  him  i^  the  dijfiriit$tior(  thereof^  and  to  road  tb^  bcfyjfcrip* 

turti^ 
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turi/i  and  b$mtliis  in  tbt churchy  and  to  inftruSi  tbi  y^nfb  h* 
tbt  caticbi/mi  in  tbi  ahfince  of  tbi  priift  to  bapti^  infanti^. 
and  to  pnacb  if  bi  bi  Ucinjed  tbinto  by  tbi  bifiop  himj$lfi 
And  fuTtbirmori  it  is  bis  office^  wbin  provlfiou  is  Jo  madif  to 
fifarchfir  tbi  fick*  poor  ana  impotint  piOpU  of  tbi  par^^  and 
to  intimato  tbar  iftatos  nanus  and  plaus  wbort  they  dwill^ 
unto  tbi  curatt ;  tbat  by  bis  ixbortation  tboy  may  hi  reiiiVid 
with  tbi  alms  of  thg  partfiiomrs  or  otbfrs*  Ri^br.  in  the. 
form  of  ordiD. 

To  ajftft  tbi  priefi  in  diving  firvUi']  Ancientlj^  b^  offi- 
ciated under  the  prcfbyter^in  faying  rerponres^aodrepeating, 
the  confcffioO)  the  cre^d,  ani}  the  X^ord's  prayer  aftirr  hiois 
apd  ir\  fuch  o^her  duties,  of  the  church  as  now  properly  be« 
long  to  our  parifh  clerks ;  who  were  heretofore  real  clerks ». 
attending  t|ic  pacifli  prieft  in  thofe  inferior  offices.  Gibf^ 
J50. 

'  And  fpittally  wbin  be  miniftretb  tbe  boly  communioni  Bujt 
by  the  13  t^  14  C.  2.  c  4.  No  perfon  ihall  prefume  tq 
oonficrati  the  ficrament  of  the  Lord*s  fupper,  before  fuch 
time  as  he  (hall  be  ordained  prieS ;  o|i  pain  of  100 1,  half 
to  the  king;  and  half  to  be  equally  divided  between  the  poor 
of  the  parifh  where  the  offence  (hiill  be  committed,  apd 
bina  who  fliall  fue  in  any  of  his  majefty*9  courttf  of  record  | 
and  to  be  difabled  from  being  admitted  to  the  order  of  priefl^ 
for  one  whole  year  then  next  follawiog.    /  14* 

But  this  not  to  extend  to  foreigners  or  aliens  of  the  fo- 
reign  reformed  churches  altowed  by  the  king.    /  15* 

Alfbf  by  the  aA  of  toleration  this  fliall  not  extend  to 
qualified  proteftant  difienttng  minifters. 

Asd  to  read  tbi  boly  ftripturis']  This  power  b  expr«fsly 
given  to  him  10  Ihe  ad  of  ordination  before  mentioned. 

Tofearcbfor  ibefick^  paor^  and  impotent']  This  is  the  moft 
ancient  duty  of  a  deacon,  and  the  immediate  caufe  of  the 
inftitution  of  th^  order.  This  rule  was  made  in  England 
while  the  poor  fubfi&ed  chiefly  by  voluntary  charities,  and 
before  tbe  fettlement  of  rates  or  other  fixed  and  certain 
provifions  \  pui fuant  to  which  provifion,  our  laws  have  de« 
volved  that  care  upon  the  churchwardens  and  overfeers  of 
tbe  poor ;  which  laft  office  was  created  on  purpofe  for  that 
end.    Gibf,  159^ 

And  to  intimate  tbeir  iftatis^  namis  and  places  vibere  tbey 
dtUillf  ufitQ  tbe  cs^rati}  Tf^k  ils  tO  the  liP^or  oc  %i4M^  w1k> 
bath  the  cure  of  fouls. 

And  here  it  is  obvious  to  remark  the  ambiguitji  of  ih^ 
word  c^rato^  ^  ^a^  before  pbierycU  of  tht  nord  mi^fitr :. 

fometimes 
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firniftiflieslt  eKprefletb  the  perfon,  whether  prieft  or  deacoily 
who  officiateth  under  the  redor  or  vicar,  employed  by  hiita 
as  hh  affiftant,  or  to  Tupply  the  place  in  his  abrence ;  fotne- 
times  it  denoteth  the  perfon  officiating  in  general,  whether 
he  be  re^or,  vicar,  or  affiftant  curate,  or  whofoever  per* 
fonneth  the  fervice  for  that  time :  fometimea  it  denoteth 
rxclufively  (as  in  this  place)  the  redor,  vicar,  or  perfon 
beneficed,  who  hath  curam  animarumn    ' 

So  far  the  office  of  a  deacon  is  to  be  coIleAed  from  the 
mbrtck  in  the  form  of  ordination,  and  from  the  form 
itfelf.  And  forafmuch  as  he  is  hereby  permitted  to  bap<- 
t\ze^  to  catechize,  to  preach,  to  affift  in  the  adminiftratioa 
of  theXord's  fupper ;  fo  alfo  by  parity  of  reafon  he  hath 
ufed  to  folemnize  matrimony,  and  to  bury  the  dead.    ^{/I 

c.  14. 

And  in  general  it  feemeth,  that  he  may  perform  all  the 
Other  offices  in  the  liturgy,  which  a  prieft  can  do,  except 
only  confecrating  the  facrament  of  the  Lord's  fupper  (aa 
hath  been  faid),  and  except  alfo  the  pronouncing  of  the  ai* 

fibaitn. 

Indeed  it  is  not  clear  from  the  rubrick  in  the  book  of 
tommon  prayer ;  whether,  or  how  far,  a  deacon  is  prohl • 
bited  thereby  to  pronounce  the  abfolntion.  For  altho*  it 
is  there  direded,  that  the  fame  fliall  be  pronounced  by  i\kt 
priift  nMu }  yet  the  word  [alofu}  in  that  place  feemeth 
only  to  fdcend,  that  the  people  {ball  not  pronounce  the  ab^ 
jbtution  after  the  prieft,  as  they  did  the  confeffion  juft  be« 
fore^  and  the  word  friefif  throughout  the  rubrick,  doth 
hot  feem  to  be  generally  appropriated  to  a  perfon  in  prleft'a 
Ctd^s  only ;  on  the  contrary,   almoft  immediately  after  it 

'bdireded,  that  the  ptiijl  (hall  fay  the  gloria  patri,  and 
then  afterwards  that  x\it  prieft  (ball  fay  the  fufFrages  after  thd 
Lord's  prayer  (which,  by  the  way,  in  moft  of  the  occa- 
Gdhal  offices  are  called  by  miftake  the  fufFrages  afttr  thi 
irui^  or  the  fu6Frages  mxt  nftgr  thi  erii(l)%  and'  i^  is  not 
ftippofed  that  thefe  expreffions  are  to  be  underftood.  of  the 
friijt  alone,  exclufive  of  a  deacon  who  may  happen  to 
perform  the  fcrvrce.  And  here  alfo  we  Anay  obferve  the 
ambiguous  fignification  of  the  word  priift^  as  before  was 
obferved  of  the  words  minifter  and  curau :  fomecimes  it  is 
underftood  to  fignify  a  perfon  in  prieft*s  orders  only  1  at 
other  times,  and  efpecially  in  the  rubrick,  it  is  ufed  to  fig*. 
Aifjr  %hm  perfon  officiating,  whether  he  be  in  pricft's  or  onl]^ 
Uideaooo*s  orders:  and  in  general,  the  words  prii/f^  mi- 
mfliT^  and  ctr0i  ktm  indifcriminately  to  be  applied 
througbo^^  IMlhurgy,  fo  denote  the  clergyman  who  n 

officiating^ 
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officifttingf  whether  he  be  re£lor» ,  vicar,  affifiant  curatey 
prieft,  or  deacoa. 

But  the  argument  to  evince  that  the  prielt  only^  and 
not  a  deacon,  bath  power  to  protiounce  the  ahfolution^ 
feemeth  moft  evidently  to  be  dediiced  from  the  ads  oJF 
ordination  before  mentioned.  To  the  dtacon^  it  is  faid  ; 
*^  T^ke  thou  authority  to  read  the  gofpel,  and  to  preach:" 
To  the  priefit  it  is  f^id^  *'  Receive  the  Holy  Ghoft— • 
**  Whofe  iins  thou  doft  forgive,  they  are  forgiven;  and 
*^  whofe  fins  thou  doft  retain,  they  are  retained." 

Moreover  \  until  a  perfon  is  admiited  to  the  order  of 
prieflbood,  he  is  not  capable  of  any  benefice  or  ecdeda- 
ilical  promotion.     Gibf»  146.  (/) 

And  by  the  ftaiuce  of  the  13  ^  14  c,  2.  c.  4,  No  per« 
fon  (hall  be  capable  to  be  admitted  to  any  parfonage,  viear. 
age,  benefice^  or  other  ecclefiaftical  promotion  or  dignity, 
before  he  be  ordained  prieft :  on  pain  of  100/;  half  to 
the  king,  and  half  to  be  equally  divided  between  the  poor 
and  the  informer.    /.  14. 

Neither  is  a  perfon  that  is  merely  a  layman,  or  that  is 
only  a  deacon,  capable  of  a  donatlvt:  for  although  he 
who  haib  a  donative  may  come  into  the  fame  by  lay  do- 
nation, and  not  by  admlflion  and  inftiiution^  yet  bit 
funfiion  is  fpirhual.     i  Inft.  344. 

So  that  he  who  is  no  more  than  a  deacon*  can  only 
ufe  his  orders  either  as  a  chaplain  to  fome  family,  or  as  a 
curate  to  fome  prieft,  or  as  a  lecturer  without  title :  for 
the  prebendaries  of  fome  prebends  in  cathedral  and  colle* 
giate  churches,  are  to  read  ledures  there,  by  the  appoint^ 
ment  of  the  founders  thereof,  and  may  from  thence  |)e 
called  ledurers ;  but  thefe  places  are  of  the  number  of 


(/)  Dr.  Gibfon  refers  to  the  1^  £//«•  r.  12.  which  tntSU^ 
that  Da  perfon  fhall  be  admitted  to  any  benefice  unlefs  he  be 
of  the  age  of  three  and  twenty  years,  and  a  deacon  at  the 
leaft ;  and  diredls  that  every  perfon  admitted  to  a  benefice 
with  cure  fhall  be  admitted  to  miniiler  the  facramenti  withiii 
one  year  after  his  indudion^  if  he  be  not  {o  admitted  before, 
under  pain  of  deprivation.  See  ]D$pt{batfOtl»  /«  n9t.  But 
the  13  (^T  14  C.  2.  c,  4.  yi  14.  extends  the  reftriAion  by  de«' 
daring,  that  no  perfon  fliall  be  capable  to  be  admitted  to  an/"' 
benefice,  nor  to  adminifler  the  facramenr,  before  faeh  time  at 
he  fliall  be  ordained  priefi,  according  to  the  form  prefcribed 
by  the  book  of  common  prayer,  ander  the  penalty  of  lool/ 
and  difability  to  be  admitted  into  the  order  of  pncft  for  the 
fpace  of  one  year  next  following.    Wat/.  /•  149. 

8  ccdefiaftical 
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€cckfia{itcal  promotions,  to  which  the  incumbents  «rc 
admitted  by  collation  or  inftitution,  of  which  a  deacon  at 
aforelaid  is  not  therefore  capable;  yet  the  king's  profefibf 
of  the  law  within  the  univerfity  of  Oxford,  may  have 
aod  bold  the  prebend  of  Shipton  within  the  cathedral 
church  of  Sarum,  united  and  annexed  to  the  place  of  the 
fame  king's  profefTor  for  the  time  being,  although  that  the 
faid  profeflbr  be  but  a  layman.  IVatJ,  r,  14.  13  tf  14 
C  a.  €.  4*  /  29. 

XL  Gtntral  office  of  priefts. 

A  prieft  by  his  ordination  receiveth  authority  to  preach 
the  word  of  God,  and  to  confecrate  and  adminifter  the 
holy  communion,  in  the  congregation  where  he  (ball  be 
lawfully  appointed  thereunto. 

Yet,  notwithftanding,  by  Can.  36.  he  may  not  preach 
without  a  licence  either  of  the  archbifhop,  or  of  the  bi* 
Ibop  of  the  diocefe  where  he  is  placed,  under  their  handa 
and  feals,  or  of  one  of  the  two  univerfities  under  their 
feala  likewife. 

But  a  licence  by  the  bifhop  of  any  diocefe  is  fuflicient, 
altho'  it  be  only  to  preach  within  his  diocefe}  the  flatute 
not  requiring  any  licence  by  the  biAop  of  the  diocefe 
where  the  church  is.     Watf.  r.  14, 

Dr.  Watfon  fays,  that  it  a  perfon,  who  is  a  mere  lay- 
man, be  admitted  and  inftituted  to  a  benefice  with  cure, 
and  doth  adminiiter  the  facrament,  marry,  and  the  like  i 
thefe,  and  all  other  fpiritual  a£is  performed  by  him  during 
the  time  he  continues  parfon  irt  fatSt,  are  good ;  fo  that 
the  perfons  baptized  by  him*  are  not  to  be  rebaptized,  nor 
perions  married  by  hjm  to  be  married  again,  to  ftitisfy  the 
law.     fyatf.  r.  14.     Cro.  Ei  775. 

XIL  Exhibiting  letters  of  orders. 

I.  Can.  137.  Every  parfon,  vicar,  and  curate,  fliall  at 
the  bifliop's  firfl  vifitation,  or  at  the  next  vifitation,  after 
bis  admiffion,  ihew  and  exhibit  unto  him  his  letters  of 
orders,  to  be  by  him  either  allowed,  or  (if  there  be  juft 
caufe)  difallowed  and  rejeOed  ;  and  being  by  him  approved, 
to  be  figned  by  the  regifler;  the  whole  fees  for  which,  to 
ht  paid  but  once  in  the  whole  time  of  every  bifbop,  and 
afterwards  but  half  the  faid  fees. 

1*  Aruni.  No  curate  fliall  be  admitted  to  officiate  in 
another  diocefe,  imlefs  Jbe  bring  with  him  his  letters  of 
orders^ .  Liniw.  48* 

3*  CafU 
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)•  Cfjf.  39.  No  bifliop  (hall  inftitute  any  to  t  beoefioe^ 
who  hath  been  ordained  by  any  other  bilnopy  ei^cept  be 
firft  fliew  unto  him  his  lettert  of  orders. 

4.  By  the  4  H.  j.  c»  ij»  If  any  perfon,  at  the  fecond 
time  of  aflcin^  bis  tiergyy  becaufe  he  is  within  orders,  hath 
tiot  there  ready  his  letters  of  orders,  or  a  certificate  of 
his  ordinary  witneffing  the  fame ;  the  juflices  afore  whom 
he  is  arraigil^d,  (hall  give  -hmi  a  day  to  bring  in  hia  faid 
letters  or  certificate ;  and  if  he  fail  in  fo  dotngi  be  fliall 
lofe  the  benefit  of  his  clergy,  as  he  (hall  do  that  ia  without 
orders. 

XIIT.   jbrchbijhop  WakeV  direBions  to  the  hijhops  rf 
bis  pnvinee  in  relaiion  t§  orders. 

It  is  judged  proper  here  to  fubjoin  archbifhop  ft^ah*% 
letter  to  the  bilhops  of  the  province  of  Canterbury,  daud 
June  5»  I7i6>  which,  although  it  concerneth  other  matters 
befidcs  thofe  of  ordination,  yet  fince  the  due  conferring  of 
orders  appearetb  to  be  the  principal  regard  thereof  it 
fcemetb  beft  to  infect  the  fame  intire  in  this  place ;  and  to 
refer  to  it  here  at  large  from  thofe  other  titles,  unto  which 
it  bath  fome  relation. 

As  to  its  authority,  it  is  certain  (as  hath  been  obfervedl 
before)  that  in  itfclf  it  hath  not  the  force  of  law,  nor  is  it 
(o  intended,  or  to  be  of  any  binding  obligation  to  thd 
church,  further  than  the  archbifhops  and  bifliops  from 
time  to  time  (ball  judge  expedient  1  1  mean,  as  to  thofe 
parts  of  it  which  only  concern  matters  that  the  law  hatli 
left  indefinite,  and  difcretionary  in  the  arcbbifhops  and 
bifbops.  Other  parts  thereof  are  only  inforcemcnts  ot 
what  was  the  law  of  the  church  before;  and  thofe,  with- 
out doubt^  are  of  perpetual  obrigation :  not  by  the  autho- 
rity of  thefe  iBJundions^  but  by  virtue  of  the  laws  upoa 
Which  they  are  founded. 

My  Very  good  lord, 
Iteing  by  the  providence  of  God  called  i6  the  metfbpoi 
Ihical  fee  of  this  province,  I  thought  it  inciimbent  upori 
me  tocohfuk  as  many  of  my  brethren,  \hk  V}B\op%  of  chdf 
fiffhe  province,  as  were  here  ftiet  together  during  this  fef- 
fion  of  parliament,  in  what  manner  we  might  beft  employ 
that  authority  which  th6  ectlefiaftiCal  laws  no^  in  force; 
and  the  cuffom  and  laws  of  this  reaftm,  have  Vefted  in  tis; 
fbr  the  honour  of  Ood,  and  fdr  th^  edrftcsltion  of  his  chtfirch,* 
tomftiitted  ro  o\lr  charge :  Arid  Upon  fiirious  codfiderati^ 
of  this  matter.  #e  all  of  tis  agreed  M  the  fitttt  opitiiodt 

that 
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that  we  fliotild,  by  the  bjefling  of  God  upon  our  honeft 
endeavours,  in  fbme  rheafure  promote  thefe  good  ends,  by 
taking  care  (as  much  as  in  us  Hech)  thar  no  unworthy 
perfons  might  bdreafter  be  admitted  into  the  facred  miniftry 
of  the  church  :  nor  any  bt  allowed  to  ferve  as  curates,  but 
fuch  as  (houid  appear  to  be  duly  qualified  for  fuch  an  em« 
ploy ;  and  that  all  who  officiated  in  the  room  of  any  abfent 
mintRers,  Ihould  refide  upon  the  cures  which  they  under* 
took  to  fupply ;  and  be  afcertained  of  a  fuiiable  rccom* 
petice  for  their  labour^. 

In  pgrfuance  of  thofe  refolutions,  to  which  we  una* 
pimoufly  agreed^  I  do  now.  very  earneftly  recomoiend  to 
youi 

(I)  Tbet  yoti  require  $f  every  per  fin  tvh  dejires  U  he  ad-^ 
mtiid  t9  My  Brders^  that  be  figntfy  to  yu  bis  name  etn4  plad 
0/  ahJe^  and  tranfimt  to  ynii  his  tiftimonial^  and  a  certificate 
tflns  age  duly  attefied^  with  tbe  title  upon  tobicb  be  it  to  bi 
ordained  at  leafi  twenty  days  before  the  time  0/ ordination ;  and 
thai  be  appear  on  fVednejday^  or  at  fartbeft  on  Tburfday  in 
amber- Weeiy  in  order  to  bis  examination. 

(II)  Tbat  ifyoujball  rejeQ  anyperfin^  ivbo  applies  for  boly 
ardors^  upon  tbt  account  if  immorality  profved  againft  bim^  you 
Jignify  the  ftame  oftbe  per  fen  fo  reje&ed^  witb  the  reafon  ofyout 

rejt&ing  bim^  to  me^  v/ithin  one  month  \  tbatfi  I  may  acquaint 
the  reft  of  my  fujfragans  witb  the  cafe  tffucb  rejected  perfon 
beforg  the  next  ordinationm 

(III)  That  you  admit  not  any  perfin  to  bdly  ordorSj  wh$ 
bawng  refided  any  confiderabU  time  out  of  the  univerfity^  dset 
tfot'/end  to  you%  with  his  teftimonial^  a  certificate  figned  bytii 
uAnifter^  and  ^her- credible  inhabitants  of  the  parijb  where  bt 
fo  refided^  oxpreffing.  that  notice  was  given  in  the  churchy  in 
time  of  ^ine  fervice^  on  fame  funday^  at  itaft  a  montbbefori 
the  day  of  ordination^  of  his  intention  to  offer  bimfilfto  beor^^ 
dained  at  fncb  a  time  \  to  the  end  that  any  perfon  who  inowK 
any  impediment^  or  notable  crinu^for  which  he  ought  not  fo  be 
ordained^  may  bavo  opportunity  to  mako  bis  olyeGions  againft 
bim. 

(IV)  That  y$u  admit  not  letters  teftimonialfon  anyoccafioH 
wbatfoever^  urUefs.it  he  therein  ixpr4£ed^  for  what  particular 
emd  and  defignfucb  letters  are  granted  j  nor  unlefs  it  be  dit tared 
by  tbofo  who  fball  fign  thetn^  that  they  have  perfenally  known 
the  life  and  behaviour  oftbe  perfon  for  the  time  by  them  certi^ 
fied'l  and  do  believi  in  their  confcience^  that  be  is  qualified  for 
that  order^  9jgice^  or  employmentf  to  wbiih  be  defires  to  bo  ad* 
milted,  \ 
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(V)  77>at  In  all  teftimoniah  fent  from  any  college  or  hall^  in 
either  of  the  univerfitiet^  you  expeSt  that  they  befignea^  as  well 
affi4^lidi  and  that  among  the  perfons  Jigning^  the  governor  of 
Jucb  college  or  hall^  or  in  his  ahfencey  the  next  per f on  under  fucb 
governor^  uith  the  dean^  or  reader  of  divinity^  and  the  tutor 
of  the  perfon  to  whom  the  teftimonialis  granted^  (ftuh  tutor  being 
tn  the  college^  and  fuch  perfon  being  under  the  degree  of  ihajler 
ofarts^)  do  fubfcribe  their  names, 

(VJ)  That  you  admit  not  any  perfon  to  holy  orders  upon  lei-- 
firs  dinuffory^  unlefs  they  are  granted  by  the  bijbop  himfelf^  or 
guardian  of  the  /pirituabies  fide  ffocanto  $  nor  ufdofi  it  bi  ox^ 
prtjfed  infmcb  letters^  that  ho  who  grants  them^  has  fa&y  fuiis^ 
fied  himfefof  the  title  and  converjation  of  the  perjon  to  wham 
ihe  lettet  is  granted,  ■ 

*  (  V 11 )  That  you  make  diligent  inquiry  contotning  curates  im 
four  diocefe^  and  proceed  to  ecclefi^fticai  cenfures  agatufk  thoft 
t»hoJhaH  prefume  to  ferine  cures  without  boAUg  firfl  duly  licenjei 
thereunto ;  as  alfo  againft  all  fuch  incumbents  wboJhaU  receive 
and  employ  them^  without  ^^Jf  obtaining  fuch  licence* 

(VIII }  Tbat  you  denot  by  any  moans  admit  of  any  msnijter^ 
who  removes  from  any  other  diocefi^  to  fervo  as  a*  curate  in 
youts^  without  teflimony  tfthe  bijhop  of  that  diecefe^  ef  orSmaj 
of  the  peculiifr  jurifdiSiionfrom  whence  ho  comeSy  in  writkog^ 
eff  his  honefiy^  ability^  and  lonfof^miiy  to  the  ecclffiafiiced  Uews 
^  ihe  church:  of  England^ 

(iX)  That  you  do  not  allow  any  mini/terto  fe^ve  merethan^ 
s/ke  church  or  chapel  'in  one  day^  except  that  chapel  boa  number 
ef  the  par^'churcbj  or  united  thereunto ;  and  otnieji  thefitid 
thuri0  or  chapel  where  fuch  a  minijler  JhaH  ferve  in  iwoptaces^ 
be  net  able  in  ^our  judgtnent  to  maintain  a  euMe*  < 

(X)'  fhat  in  the  in/lrument  ef  Hceme  granted  to  anf  eufaie^ 
you  appoint  him  afuffkient /alary,  according  to  the  pewer  Vefki 
in  you  by  the  laws  of  ihe  churchy  and  the  particular  dire&ien  ef 
«i  late  aff  of  parliafntnt  for  the  better' nidintenanCe  of  curaeet, 

(KI)  That  in  licences  to  be  granted  to  perfssu  to  ferve  emp 
cseroy  you^eaufe  to-be  inferied^  '^fer  the  mention  of  the  particm^ 
lar  cure  provided  for  by  fuch  licences^  a  claufe  to  this  effect  [©r 
ia^ftT  other  panfll  within  the  dtocefe^  to  which  iuch  cu- 
rate ib«tt  remove  wich  the  confent  of  thd  bifbopj* 

(XH)  that  you  take  care^  as  inicb  aspeffibky  thdi  Vtho/b^ 
ever  is  admitted  to  ferve  any  cure^  do  refide  in  the  parifb^nere 
heipto firde\  efpedally  in  livings  that  are  able  to  fuppart^t 
r'efident  curate :  and  where  that  cannot  be  done^  thai  th^  do  eei 
leaji' refide  fo  near  to  the  phco^  that  they  snay  eonveniently  per* 
form  all  their  duties  both  in  the  church  andpari/b. 

'Thcfr, 
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Thefe,  my  lord»  were  the  orderr  and  rdblutionf,  to 
which  we  all  agrecrd ;  and  which  I  do  hereby  tranfmit  to 
yoQ )  dcGring  you  to  communicate  them  to  the  clergy  of 
your  dioGcfe  with  an  aflurance  that  jou  are  fcfoUed,  by 
the  grace  of  God,  to  dircSt  your  pradice  in  thefe  panicu- 
)ars  agreeably  thereunto.  And  fo  commenJing  you  td 
the  Udfing  of  God  ih  thefe,  and  all  your  other  pious  en^ 
detvouraf  for  the  fervice  of  his  churchy  I  beartUy  rcaaatny 

my  very  good  lord^ 

your  truly  aiFedionate  brother, 

W,  Cant* 

«  , 

(1)  That  ym  rtfutYi  ^f  tvtty  pirfin  (?V]  By  this  firft  ar* 
Ikle  fix  things  are  requited :  vis. 

(i  j  That  hi  J^nify  U  you  bis  name  and  pldci  $fabddi'}  It 
tnay  be  fo  ordered,  that  this  (hall  be  fet  forth  in  the  tefli^ 
tnonial,  or  title  or  both  ;  but  it  feemeih  rather,  that  by  thia 
article  a  dtftinA  inftrumeot  is  required  for  the  fignificatioil 
thereof. 

(2)  And  iran/mii  to  you  bis  teftimsmat^  Accordinc;  to  the 
34th  caoon^  and  the  fourth  and  fifth  articles  of  thefe  di* 
rediobs. 

(3)  And  d  ttrtifiiaii  of  his  ago  duly  atujled^  That  is* 
iirom  the  regifter  book,  under  the  hands  of  the  miniftet 
and  churchwardens  of  the  parifh  where  he  was  baptized  | 
or,  where  that  cannot  be  had^  by  other  fufficient  tefti- 
mooyi 

(4)  lyithibitiili  kptk  tvbicb  be  is  fo  be  ef^dained]  Accord- 
ing  to  the  tenor  of  the  thirty-third  canon  befoiHs  mentioned^ 

(5)  Jt  Uajl  twenty  days  heforo  the  time  ofordinaiion]  By 
tiiccanona  aforefaid,  the  title  and  teftimonial  are  required 
to  be  exhibited  at  the  time  of  ordination  :  but  by  thefe 
direaionSf  they  are  to  be  tranfmittcd  for  fo  long  time  be- 
foiCf  aa  that  there  may  be  opportunity  to  make  inquiry^ 
if  needfol,  into  any  of  the  particulars  therein  contained. 

(6)  And  that  bo  appear  on  tVednefdayy  or  at  farthefi  eist 
Thmjdaf  in  ombor  week]  This  is  agreeable  to  the  canon 
law  before  mentioned  out  of  Lindwood,  that  he  ihall 
appear  00  the  fottrth  day  before  the  ordination, 

rll)  That  if  you  fhali  rejeSi  bfc]  This  fccond  article, 
of  fignifying  the  names  of  perfons  rejedted  for  immorality 
io  tte  archMlbop,  ia  a.  prudent  caution  $  and  was  not  pro«» 
vided  for  before  by  any  law. 

(HI)  That  yooL  admit  nU-  any  perfim  Vc]  This  article, 
concerning  notice  to  be  given  in  the  church,  is  alfo  4  re»* 
iimaUe  provifion,  and  agreeable  to  foreign  pradice  (a^ 
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hath  been  obTerved)  altho'  not  particularly  iitjoinedhf 
any  law  of  our  church. 

In  the  prefent  dtredtons,  aa  delivered  by  the  afch« 
bilhops  of  late  years,  there  is  an  alteration  in  t hta  article : 
Inftead  of  the  expreffion^  that  the  minifter  and  others 
ihall  certify  **  that  notice  was  given  in  the  church  of  his 
**  intention  to  oflFer  hicnfelf  to  be  ordained  at  fuch  a  timey 
*'  U  tbi  ini  ihai  anyptrftn  wha  kn$wt  any  Impidinunt  «r  imTa* 
'*  bh  crime,  for  tbt  which  be  ought  net  to  be  ordained^  may 
*<  have  opportunity  to  make  his  obje&ioni  agamft  bim^*  (that 
is,  to  the  bi(hop,  as  it  feemeth ;}— it  now  rona,  that  they 
(hall  certify,  <<  that  fuch  notice  was  given,  and  that  upon 
**  fuch  notici  given  no  ebjeffions  have  come  eo  their  knowledge^ 
**  for  the  which  he  ought  not  to  be  ordained^**  (which  implies 
the  objedioos  to  be  notified  to  the  perfons  iigniog  the 
certificate. ) 

>  (IV)  1  hat  you  admit  not  letters  teJHmouial^cJ]  This  and 
the  next  article  concerning  teftimonials,  are  fupplementary 
to  the  thirty-fourth  canon  ;  and  for  their  obligation  do 
depend  on  thefe'injundiona,  and  not  on  any  fixed  hiw; 
and  therefore  may  be  varied  from  time  to  tinie»  aa  the 
archbllhops  and  bifliops  (hall  fee  caufe. 

(V)  That  in  all  teJlimonieAi  ftnt  from  any  eoUege  fstc.}  By 
the  canon,  the  common  feal  only,  of  the  college  was  re- 
quired, which  indeed  of  it  felf  (as  in  all  other  bodtea 
corporate)  doth  imply  a  confent  of  the  major  part  of  the 
fociety  :  This  article  doth  further  require  a  quorum  (as  it 
were) ;  namely,  that  of  the  faid  major  part,  the  head  of 
the  college,  the  dean,  and  the  tutor,  be  three ;  and  the 
fame  to  appear  by  the  fubfcription  of  their  names.  So 
that  ordinarily  it  feemeth  to  be  in  the  power  of  any  one 
of  thofe  three,  to  prohibit  any  pcrfon  of  their  college  from 
being  ordained}  which  thing  perhaps  may  require  fome 
farther  confideration.  And  it  is  rmic^  to  the  honour  of 
the  univerfities,  that  for  fo  long  time  the^e  have  been  nm 
inftances  of  the  abufe  of  this  power. 

( VI) .  That  you  admit  not  any  per/on  into  holy  orders  mpon 
letters  dimiffiry  &r.]  The  article  concerning  letters  dl^ 
milTory,  is  only  an  admonition  to  put  in  due  executiont 
what  was  the  law  of  the  church  before. 

(VII)  That  you  make  diligent  inquiry  concerning  curettes  iu 

your  dioce/e  who  Jbail  pre/ume  to  ferve  cures  witlumt  being,  fie^ 

,       duly  licenftd]  The  fubfiance  of  this  article,  concerning  the 

licenfiogjof  curates,  was  injoined  before  by  feveral  caoooa 

of  the  church. 
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(VIU)  Tbaty&k  d$ini  hfuny  means  admit  of  any  mtntfttr^ 
who  rtrngvisfrom  anoihir  dioctfe^  Uftrve  as  a  curate  in  yours ^ 
without  teftimvny  of  thg  bi/bop  of  that  diocefe^  of  his  honefty^ 
abilityy  tiTf.]  This  article  concerning  curates  bringing 
teftimonials  from  other  diocefes,  is  nearly  in  the  words  of 
the  forty-eighth  canon. 

In  the  prefent  rules,  tnflead  of  the  word  bomfly  (which 
is  taken  frotn  the  canon),  are  inferted  the  words  good  life. 

(IX)  72^9/  you  do  not  allow  any  mini/ter  ioforvo  more  than 
one  church  §r  chapes  in  one  day]  This  article  alfo  is  in  the 
words  of  the  forty-eighth  canon* 

(X)  That  in  the  i^rument  of  licence  granted  to  any  curate^ 
you  appoint  him  afufficient  falary^  according  to  the  power  vfied 
in  you  by  the  laws  of  the  church]  There  feemeth  to  be  no 
particular  law  of  the  church,  by  which  any  certain  fum  is 
limited  for  the  ftipend  of  curates  in  genera),  but  fuch  as 
are  obfolete  and  inf  fieCltial  by  reafon  of  the  great  altera- 
tion in  the  value  of  money.  But  the  ordinary  may  refufe 
to  licenfe  the  curate,  unlefs  the  incumbent  (hall  in  bit 
nomination  and  appointment  promife  to  pay  unto  the  cu- 
rate fuch  a  certain  annual  fum* 

jM  the  particular  ^direif  ion  of  a  late  a£f  of  parliament^ 
Which  ad  is  thit  of  the  12  jfn.fl,  2.  c,  12.  for  the  curates 
of  non-refidents  only ;  by  which  the  ordinary  bath  power, 
according  to  the  value  of  the  living  and  the  diflSculty  of 
the  cure,  to  appoint  a  falary  not  exceeding  fifty  pounds  a 
year,  nor  lefs  than  twenty. 

(XI)  The  claufe  to  be  inferted  in  the  licence,  that  the 
fame  flball  ferve  for  any  other  parijh  within  the  diccefe^  is  not 
injoined  by  any  exprcfs  law,  but  is  very  reafonable,  being 
intended  for  the  benefit  of  curates,  that  having  been  once 
examined  and  approved  by  the  ordinary,  they  (hall  not 
lieed  to  be  at  the  expence  of  a  new  licence  for  anv  other 
place  unto  which  they  (hall  remove  within  the  diocere.—- 
Which  claiife  is  omitted  out  of  the  prefent  diredions^ 
fuppofing  it  perhaps  to  be  unnece(rary«  in  a  matter  the 
utility  whereof  is  felf-evtdent. 

XII)  This  article  concerning  the  curators  rejidena  within 
the  parifir^  is  agreeable  to  the  ancient  laws  of  the  church  : 
and  if  the  curate  (ball  not  comply  with  the  ordinary's  di- 
re&ions  therein,  the  faid  ordinary  m^y  withdraw  his  li- 
cence. 

To  thefe  diredions,  two  others  have  been  fubjoiiied  of 
late  years : 

Oke  is.  That  you  be  very  cautious  in  accepting  refignations ; 
and  endeavour,  with  the  utm»/l  core^  by  every  legal  method^  ta 
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guard  agalmfi  corrupt  anJ ^maniacal  pn/iiHaiiom  i$  ten/fiat,'^ 
This  feemctb  to  be  intcn  :ed  (o  couotcraA  ihe  .purpofe  of 
bonds  of  reiignation  i  for  if  the  bijlhop  wUi  ool  acceptf  tbo 
rcfignation  i»  ioeffeAuaU 

Tbc  Othir  is.  Thai  ycuriUrgy  hi  nquirtd  to  wear  tbiir 
proper  habits^  prg/ervtng  always  an  ividiui  amd  dioat  diftinC'f 
t^nfrom  tbi  laity  in  their  apparel '^  and  t^Jbew^  in  ibiir  wboia 
kibaviouTy  that  Jirioufn$f$  gratfiiy  and  prudenciy  Vfbicb  bec9met 
their  fun£ii9a  \  obfiainingfrom  all  unfuitabU  etmpany  and  di* 
fi«fyi«af.-9^Tbc  word  caaoi^cal^  with  refpcd  to  tbe  habit, ' 
fecros  bere  to  have  been  purpofely  omitted ;  fioce  np  cer« 
taia  fiandard  of  dreb  can  be  conveniently  limited  by  any 
e^anoa  or  other  law ;  and  therefore  general  diredions  can 
cvily  be  applicable  in  fucb  cafes. 

Upon  the  whole,  with  re(jpe£l  to  tbe  matter  before  ua, 
wbilft  thefe  dire£^ioos  continue  to  be  tbe  rule  in  pradice, 
there  are  thefe  five  lafiruments  to  be  tranfmitted  to  tb^ 
hUbop,  at  leaft  twenty  days  before  the  time  of,o(dij^tion, 
by  every  perfon  defiring  to  be  ordained  ;  vi^. 

Firft,  a  fignification  of  his  name  and  place  of  abode. 

Secondly,  a  certificate  of  publication  having  been  made 
in  the  church,  of  his  delign  to  enter  into  holy  orders. 

Thirdiy,  letters  t^fl&monial  pf  bis  good  life  and  be-t 

Fourthly,  certificate  of  bis  age* 
Fifthly,  the  title  upon  which  he  is  to  be  ordained. 
And  moreover,  if  he  comes  for  pri^fl's  orders,  he  muft 
exhibit  tp  .the  biihop  his  letters  of  orders  for  diac$n. 

Form  of  a  title  for  orders. 

There  is  no  particular  form  of  a  title  prefcribed  by  any 
canon,  or  other  law :  that  which  is  moft  ufual  and  ap* 
proved  feemfcth  to  be  as  followeth: 

To  ibi  right  nvirend  father  in  G^d  Richard  lord  bijhop  ef 
Londonm 

Thefe  an  to  artify  your  lordfbip^  that  I  A.  B.  ri£i$r  (or» 
vicar"]  of  in  the  county  of  — ,  end  yottr  lord'- 

fbip^s^  diocefe  of  London^  do  hereby  nominate  -and  appoint 
C»  D.  to  perfore^  the  office  of  a  curate  in  my  church  of 
aforefaid^  and  do  pramije  to  allow  him  the  yearly  jam  of  ■ 
for  his  maintenance  in  thefumt^  and  to  continue  him  to  officiate 
in  my  f aid  church  until  be  Jhall  be  other  wife  provided  offoma 
occlefiajlical  prefefment^  unle/s  by  fault  by  bim.  ummttted  bo 
flyall  be  lawfully  removed  from  tbe  fame.  And  I  dofolemnly 
declare^  that  1  do  not  fraudulently  give  this  certificate  only  to 
iniitli  the  f aid  9«  D*  to  receive  holy  ord^rs^  but  with  a  real 

intention 
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iniiHtiM  U  imphj  him  in  my /aid  church  according  U  what  is 
htfin  expriffid.    Witmfs  my  hand  this  ■     day  of  m 

m  tii  ytar  efmr  Lord  p— — • 

Form  af  a  teftimonial  for  orders. 

_    _  « 

TbCi canon  and  the  ftatute  before  mentioned^  evidently 
make  ^  diftindioa  between  the  teftimonial  for  deacon'i, 
and  .  the  teflimonial  for  prieft's  orders.  In  purfuance 
whereof,  for  deaconh  orders,  no  more  by  the  caaoa  feem- 
ctb  to  be  required  than  this ; 

If  it  is  from  a  college ; 

JVi  the  majier  and  fellows  of       "■     ■  college  in ■■  do 

hiTiby  ttftify^  that  A.  B.  whife  life  and  behaviour  we  havo 
known  for  thefpaa  of  three  years  now  la  ft  pafl^  is  a  per/on  of 
good  life  and  converfation.  Given  under  the  feal  of  our  college^ 
$be  ■  day  of  in  the  year  of  our  Lord    ■     ■     . 

If  it  is  not  from  a  cdkge ; 

We  whoje  names  andfeals  cere  hereunto  fet^  do  Bereiy  teftify^ 
ghat  A.  B.  wbofe  life  and  behaviour  we  have  known  for  the 
fpaci  of  three  years  now  lafl  pajl^  is  a  perfon  of  good  life  and 
eomverfation.  Given  under  our  bands  and  feats  the  ■  >  ■  day 
of  in  the  year  of  our  Lord  — 

But  fometbing  more  is  required  in  the  teftimonial  for 
prieft*%  orden  by  the  afbrefaid  ftatute  of  the  13  EL  c.  I2. 
As  thus  : 

ff^e  ' •  do  hereby  Uflify%  that  A*  B.  whofe  Ufe  and 

kebaviour  we  have  known  for  tbifpace  of  three  year's  now  laft 
paft^  is  a  perfon  of  good  and  hotje/i  life  and  converfation^  and 
frofefftth  the  do&rine  exprejfed  in  the  articles  of  religion  agreed 
upon  by  the  archhijhops  and  bifluips  of  both  provinces^  and  the 
whole  clergy  in  the  convocation  holden  at  London  in  the  year  of  our 
Lord  one  thoufandfive  hundred  andfixty^two.  Given  under  isfo^ 

But  by  the  aforefaid  diredions  of  archbiOiop  ff^ake^ 
fomewhat  further  is  required  in  the  teftimonial  both  for 
deacon's  and  for  prieft's  orders ;  namely,  ( 1 }  that  the 
fame  do  exprefs  for  what  particular  end  and  defign  it  is 
granted ;  and  (2)  that  the  perfons  figning  the  fame  do 
declare  therein,  that  they  have  perfOnaily  known  the  life 
and  behaviour  of  the  perfon  for  the  time  by  them  certi- 
fied;  and  (3)  th^  they  do  believe  in  their  confcience^ 
that  be  is  qualified  for  that  order,  office,  or^employ- 
ment,  to  which  he  defires  to  be  admitted ;  and  (4)  chac 
if  the  teftimonial  is  from  a  college,  it  be  Jlgned  as  well 
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as  fealed  by  the  particular  meinbers  of  the  college  therein 
fpeciiied. 

Ic  doth  not  appear  to  have  been  dearly  undtrfloodt 
what  the  intentioD  was  in  dlrc£ling  that  the  icfiimontal 
(hou)d  expref^  for  vohat  particular  tnd  and itftgn  it  isgranud: 
the  caufes  ufually  alledged  are,  that  it  is  a  man's  duty 
to  bf^r  wltn^fs  to  the  truth  ;  that  the  party  hath  fequeft^ 
ed  fuch  tefttmonial ;  and  that  they  are  willing  to  com- 
ply with  fuch  requeft;  But  thcfe  (fuch  as  they  are)  are 
gMirai  rctfonSf  and  do  not  at  all  exprefs  the  fpetial  end 
and  defign  of  granting  fuch  .a  particular  teftimooiaU 
However,  the  ufual  form  of  a't^ftimonial,  accojrding  to 
'Mr.  E^foftj  is  to  this  effe£l : 

^0  all  cbriftlcn  people  to  whom  theft  pref$ntifhaU  comi» 
Wbtrtai  piity  and  humanity  do  oblige  us  to  bear  wixnefi  to 
thi  truth  i  and  whereas  A.  B.  bachelor  of  aru^  hath  rfq^ifl$^ 
our  litters  tiflimonial  of  his  laudable  Hfe  and  probity  of  manners 
to  be  granted  to  bim  :  IVi  bilng  willing  to  comply  with  bis  fo 
jufi  a  requeft^  4o  tefiify  by  theje  prefents^  that  thi  aforefaii 
A'  B.,  having  been  perfonally  known  to  us  for  the  /pace  of 
ihreo  years  lajl  pafi^  hath  led  bis  life  pioujly^  foberly^  e^rd  ho* 
nejllyi  hath  diligently  applied  himfelf  to  bis  Jiudies  \  and  hai^ 
not  (fo  far  as  we  know)  ever  hefd^  writteny  or  taught  any 
things  but  what  the  church  of  England  approves  of  and  main*' 
fains  ;  and  moreover  we  think  him  worthy  (if  it  Jhall  fo  foetn 
good  to  thofe  whom  it  may  concern)  to  be  promoted  to  the  holy 
order  of  deacon  (or  priefl).      In  witnefs  whereof  we  have 

hereunto  fet  our  hands ^  tb^  — — -  daj  of in  the  yea/^ 

(f  our 'Lord  *^  ■ 

Or  thus  (according  to  Dr.  Grey  )  : 

To  thi  right  reverend  father  in  God  Richard  lord  bifh^p  of 
*Linceln, 

IVhereas  A.  B.  of college  in      ■         deftring  to  ha 

admitted  to  the  holy  or4er  of  deacon  (or,  prtefl)^  bath  requefi^ 
id  our  letter^  teftimonial  of  his  laudable  life  and  integrity  of 
manners  to  be  granted  to  him  i  IVe  whofe  names  are  under 
writttn  do  t^flfy  by  tbefe  prefer^ts^  that  the  afonfaid  h*  Ef. 
for  three  years  lajl  pafi^  of  our  perfonal  knowledgOy  hath  led 
his  life  pioujly  Joherly  and  homflly^  hath  (iiligently  applied  bimm 
felf  to  the  Jludy  of  good  learnings  and  hath  n^t  (fo  far  ^x 
^e  know)  held  cr  publijhed  any  thing  but  what  the  church 
ff  England  approves  of  and  maintains  i  and  moreover  Wi 
think  him  worthy  (o  \e  admitted  to  the  holy  order  of  dea^ 
•  fM  (^r,  priefi)^    In  wtnefs  ^^bereof  wi  have  ierettnto  fuh* 
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Jcribid  0ur  narrits^  the  —  day  c/  — — •  in  fhi  year  9/  cur 
tsrd 

But  in  order  to  accommodate  the  fame  more  ftrtSly  to 
the  aforefatd  canon,  ftatute,  and  diredtont  of  archblAop 
tV^e  \  perhaps  (he  form  might  be  more  regularly  thus : 

Te  the  right  reverend  father  in  G^d  Charles  lord  bijbep  ef 
VarUfie.  ^ 

IVbereae  §ur  beloved  in  Chri/I^  A*B.  hatheler  ef  arte^ 
bath  declared  unte  us  his  intention  of  offering  himfelf  a  can'* 
didate  f<fr  iht  holy  erder  of  deaan  ;  and  for  that  end  bath  r#- 
qutfled  oser  letters  teftimonial  of  his  good  and  bonefl  life  and 
eonverfation  and  other  due  qualificatians^  to  be  granted  to  himi 
We^  whofg  names  andfeaU  are  hereunto  feti  do  tfjiify  by  tbefo 
frefents^  that  we  have  perfonally  known  the  life  and  behaviour 
of  the  oforefaid  A.  B./^  tbefpa^e  of  three  years  now  Iqft  pesfti 
emd  that  he  hatb^  during  the  faid  iiwuy  been  a  per f on  of  good 
and  henejl  life  and' eonverfation  \  and  that  be  prefeffeth  tha 
doSJrine  es^preffled  in  the  articles  of  religion  agreed  upQn  by  the 
orckbifhops  and  bifiops  of  both  provinces^  and  the  whole^clergy 
in  the  convocation  holden  at  London,  in  the  year  of  our*  Lord 
one  thoufand  five  hundred  and  Jixty'tu)o :  And  we  do  believ9 
in  our  confeiences^' that  the  faid  A.  B.  is  qualified  to  be  admit* 
ted  (if  it  fhallfo  pleafe  your  lordfhip)  to  the  holy  order  tf  detuon 
(or,  prieft).     Given  under  our  hands  and  feats  the  »■  eiey 

of^- — ' —  in  the  year  if  our  Lord   ' 

Hath  declared  unto  us  bis  intention  of  offering  himfelf  a  ears* 
didate  for  the  holy  order  of  deacon]  This,  according  tO  the 
8rchbi(hop*8  diredions,  feemeth  to  exprefs  |he  particular 
^nd  apd  defign  for  which  the  tcftimonral  is  granted- 

J%at  we  baye  perfonally  known  the  life  and  behaviour  lie.  ] 
And  not  by  way  of  recita]»  whofe  life  and  behaviour  we  hava 
inown^  or  having  been  perfonally  known  unto  us^  or  the  like; 
for  the  arq)ibi(bdp'9  direi^jpna  in  this  c^fe  do  require  a  po- 
fitive  declaration* 

And  that  be  bath  during  the  faid  time  been  a  perfon  of  good 
esnd  bone/i  life  and  converfetiion']  This  is  required  by  the 
cafeon  and  the  ftatutc  aforegoing :  And  herein  the  perfoni 
figning  the  teftimonial  do  undertake  for  his  behaviour. 

And  that  he  profeffeth  the  doSfrine  (sTr.j  Herein  they  un- 
deitake  for  his  orthodoxy :  and  this  by  the  ftatute  aforefaid 
in  required  to*  be  peremptory  and  exprefs ;  and  noty  Ji 
far  as  we  know^  or  the  like  ;  for  it  is  ppffible  thf y  may  not 
baye  ufed  the  proper  means  of  information. 

And  we  do  believe  in  our  confciences  &r.]  In  order  to  the 
ferming  of  which  belief,  fome  fort  of  previous  examina- 
tion of  the  party,  by  the  perfons  figning  the  teftimonial, 
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fisemetb  to  be  implied:  And  herdin  thej  undertake  for 
his, iiorfiing.  Whereas,  before;  for  iiaco^z  orden,  tbey 
did  only  take  upon  them,  the  knowledge  of  bis  hthavMr  ; 
fox  prt€ft*%  orders,  of  his  behaviour  and  mb9doxy\  but 
now,  for  botb^  by  tbefe  diredions,  they  are  to  fake  apoo 
them  the  knowledge  of  his  bibavi§ur^  wrtb^d^xy^  and  i^jm- 
ing  :  Altho'  this  laft  is  mod  properly  the  bifhop's  pro^ 
yinces  and  not  at  all  the  lefs  fo,  notwithftandiog  fiich 
Uflimpnial. 

Organ.     Sec  Cfiurtfi* 
Ornaments  of  the  church.    Sec  CSutcB^ 


iVH*a 


)]>feuldtoip« 


^  H  E  ofculaUry^  was  a  tablet  or  board,  with  the  piAure 
^  ofChrift,  or  the  bleiTed  Yirgin,  orfome  otherof  the 
^nts,  which  after  the  confeicratlon  of  the  elements  in  the 
cucharift,  the  prieft  firft  kifled  himfelf,  and  then  delivered 
It  to  the  people  for  the  fame  purpofe. 


* 

^STURlTy  is  one  of  the  five  inferior  orders  in  the 
^^  Roman  church ;  whofe  office  it  is,  to  keep  the  doors 
of  the  church,  and  to  toll  the  bell.    Gib/.  ^. 

0\rerfeers  of  a  will.     See  Vttllirt 
Oxford.    Sec  €u\ltSSiU 


j^alU 


nrWE  pallf  pallium  epifcopale,  is  a  hood  of  white 
'*'  lamb's  wool,  to  be  worn  as  dofiors'  hoods  upon  the 
Ihoulders,  with  four  crofles  woven  into  it.  And  this  pal* 
Hum  epifcopale  is  the  arms  belonging  to  the  fee  of  Canter- 
bury.     God.  23.     i  K^arn.  45. 

^attna0e« 
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PANNAGE^  pafnage  (perhaps  frpm  pafcs^  to  feed), 
is  the  fruit  of  trees  which  the  fwine  or  other  cattle 
feed  upon  in  the  woods  ;  as  acorns,  crabs,  mai):  of  beech, 
chefnuts,  and  other  nuts  and  fruits  of  trees  ill  the  woods : 
which  is  treated  of  under  the  title  %\^Z9^ 

Sometimes  alfo  pannagt  is  ufed  to  fignify  the  monev 
Hfbicb  is  paid  for  the  pannage  itfelf. 

Papiil.     Sec  ppperiV 
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PARAFHERNALI/I^  from  vxfau  prstitr^  and-^f{iir« 
JffSf  are  the  woman's  appvel,  jewels,  and  other  things^ 
which  in  the  lifetime  of  her  hufband  (he  wore  as  the 
eroaments  of  her  perfoo,  to  be  allowed  at  the  difcrettoh  of 
the  court,  according  to  the  quality  of  her  and  her  huiband. 
JLaw  of  Tift.  383. 

Which  is  treated  of  under  the  title  S&llUjS,  V*  i6«  and 

0pQtrf  a^e, /A  4* 
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!•  tT  feemeth  to  have  been  always  agreed,  that  the 
^  king's  pardon  will  difcharge  any  ffait  in  the  fpiritual 
court  ix  •fficio:  alfo  it  feems  to  be  fettled  at  this  day, 
ibat  it  will  likewifo  difcharge  any  fuit  in  fuch  court. ad  in- 
ftantiam  partis  pro  reformatione  morum  or  falute  aniimae, 
as  for  defamationi  or  laying  violent  hands  on  a  clerk,  or 
fuch  like  \  for  fuch  fuits  are  in  truth  the  fuits  of  the  king, 
though  profecuted  by  the  party.     2  Haw.  394. 

2.  Alfo,  it  feems  to  be  agreed,  that  if  the  time  to 
which  fuch  pardon  hath  relation,  be  prior  to  the  award 
of  cods  to  the  party,  it  ihall  difcharge  them :  And  it 
feems  to  be  the  geoeri^l  tenor  of  the  books,  that  though  it 
l>e  [\^\^kt^txi\  to  th^  W^^  Qf  the  cofii>  yet  if  it  be  prior 

to 
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to  the  taxation  of  them,  it  (hall  difcharge  them,  becaufe 
nothing  appears  in  certain  to  be  due  for  cofts,  before  they 
are  uxed.    id» 

3.  Alfo,  if  a  perfon  be  imprifoned  on  a  writ  de  excom- 
municato capiendo*  for  his  contumacy  in  not  paying  cofit» 
and  {ifccrwards  the  king  pardons  all  contempts,  it  fecm9 
that  he  (hall  be  difcharged  of  fuch  imprifonment,  without 
any  fi:ire  facias  agaiqft  the  party  ;  becaufe  it  is  grounded 
on  the  contempt,  which  is  wholly  pardoned :  and  the  par- 
ty muft  begin  anew  to  compel  a  payment  of  the  cofts* 
2  Haw,  394. 

4.  But  it  feems  agreed,  that  a  pardon  (ball  not  difcharge 
a  fuit  in  the  fpiritual  court,  any  more  than  in  a  temporal^ 
for  a  matter  of  ioicreft  or  property  in  the  plaintiiF  i  as  foe 
tithes,  legacies,  matrimonial  contrads,  and  fuch  like« 
Alfo  it  it  agreed,  that  after  cofts  are  taxed  in  a  fuit  in  fuch 
court  at  the  profecution  of  tfhe  party,  whether  for  a  matter 
of  private  iotereft,  or  pro  reformatione  morum  or  falute 
animae,  as  for  defamation,  or  the  like,  they  (hall  not  be 
difcharged  by  a  fubfequent  pardon*     id. 

5.  A  perfon  admitted  to  the  benefit  of  clergy,  is  not  to 
be  deprived  in  the  fpiritual  court,  for  the  crime  for  which 
be  hath  had  his  clergy.  For  a  pardon  frees  the  party  from 
all  fubfequent  punilhment,  and  confequently  from  depriva*. 
tion.     a  U(^>  364* 

6.  By  the  ftatutiB  of  the  ao  G.  2.  c.  52.  (which  19  the 
laft  a£t  of  general  pardon)  all  contempts  in  the  eccle(ia« 
^ical  court  in  matters  of  correAion  are  pardoned ;  but 
not  in  caufes  which  have  b^o  cofnmeqced  for  matters  of 
right. 


}&dt10). 


mftituiioa  '-(^0  AT  ^^'^  ihtxe  Were  no  parochial  divifions  of 
•ipahfliffi*  ^^  cures  here  in  England,  as  there  are  now.    For 

the  bi(hops  and  their  clergv  lived  in  common  ;  and  before 
that  the  number  of  chriftians  was  much  increafed,  the 
bi(bop6  fent  out  their  clergy  to  preach  to  the  people,  as  they 
faw  occafion.  But  after  the  inhabitants  bad  generally 
embraced  chriftianity,  this  itinerant  and  occaflonai  going 
from  place  to  place,  was  found  very  inconvenient,  becaufe 
of  the  conftant  offices  that  were  to  be  adminiftered,  and 
the  people  not  knowing  to  whom  they  (hguld  refort  for 

fpiritual 
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fpiricual  offices  and  diradiont.  Hereupon  the  bounds  of 
parochial  cures  were  found  neceflary  to  be  fettled  here,  by 
thofe  biihops  who  were  the  great  it^ftruoients  of  convert- 
ing the  nation  from  the  Saxon  idolatry.  At  firft  they 
made  ufe  of  any  old  Britilh  churches  that  were  left  (land- 
ing ;  and  afterwards  from  time  to  time  in  fucceffive  ages, 
churches  were  built  and  endowed  by  lords  of  manors  and 
others,  for  the  ufe  of  the  inhabitants  of  their  feveral  ma* 
nors  or  diftrids,  and  confequently  parochial  bounds  affixed 
thereunto,     i  StiU.  88,  89. 

And  it  was  this  which  gave  a  primary  tide  to  the  pa- 
tronage of  laymen ;  and  which  alfo  oftentimes  made  the 
bounds  of  a  parifli  coQimenfuraie  to  the  extent  of  a  manor* 
Kin.  Imfropr*  5,  6,  7. 

Many  of  our  writers  have  sfcribed  the  firft  inftitution 
of  pari&es  in  England  to  archbifliop  HMorius^  about  tho 

J  ear  636 ;  wherein  they  built  all  on  the  authority  of  arch- 
ilbop  Parker.  But  Mr,  StUtn  feems  rightly  to  under- 
lland  the  expreffioo  provtnciam  fuam  in  paYochias  divifit^  of 
dividing  his  province  into  new  dioce/is ;  and  this  feofe  is 
juftified  by  the  author  of  the  defence  of  pluralities.  The 
like  difttndion  of  pariflies  which  now  obtains,  could  ne- 
ver be  the  model  of  Hooorius,  nor  the  work  of  any  one 
age.  Some  rural  churches  there  were,  and  fome  limits 
prefcrtbed  for  the  rights  and  profits  of  them.  But  the 
reduAion  of  the  whole  country  into  the  fame  formal  li^ 
mirations  was  gradually  advanced,  being  the  work  of 
many  generations.  However  at  the  firit  foundation  of 
parochial  churches  (owing  fometimes  to  the  foie  piety  of 
the  bifliop,  but  generally  to  the  lord  of  the  manor)  they 
were  but  few  and  confequently  at  a  great  diflance :  fo  as 
the  number  of  parilhes  depending  on  that  of  churches, 
the  parochial  bounds  were  at  firft  much  larger,  and  by 
degrees  contrafied.  For  as  the  country  grew  more  po- 
pulous, and  perfons  more  devout,  feveral  ocher  churches- 
were  founded  within  the  extent  of  the  former,  and  thea 
a  fiew  parochial  circuit  was  allotted  in  proportion  to  the 
new  church,  and  the  manor  or  eftate  of  the  founder  of  it. 
Thus  certainly  be^an  the  increafe  of  pariflies,  when  one 
too  large  and  dimife ,  for  the  refort  of  al)  inhabitsnts  to 
the  one  church,  was  by  the  addition  of  fome  one  or  more 
pew  churches  cantoned  into  more  limited  divifipns.  This 
Was  fttcb  an  abatement  to  the  revenue  of  the  old  churches, 
that  complaint  was  made  of  it  in  the  time  of  Edward  the 
confcflbr :   \\  Now  (fay  they)  there  be  three  or   four 

*^  churches. 
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poor,  and  repair- 
tti  foadi* 


<*  cliuithts,  where  in  former  ti«iei'  thtee  wis  but  one  t 
^  i^d  To  the  tithes  ftnd  profiu  of  the  pri«ft»  arc  Aiudi  di« 
*'  miniOicd."    JTm.  Par.  Ant.  5861 585^4 

And  now,  the  fettling  the  bounds  of  parities  dvpendtf 
tipon  ancient  and  imtnemorial  cuftom.  For  they  have  noe 
been  limited  by  uny  ad  of  pbrlianlenty  nor  fee  forth  bf 
special  comniifl^ers }  but  have  been  eftabliflied j  as  the 
circumftances  of  tiiDes  and  places  and  perfona  did  happeni 
to  make  them  greater  or  leiTer*     i  StiU^  243. 

In  feme  places,  pariflies  feem  to  interfere,  wheH.foBie 
place  in  the  middle  of  another  parifli  belongs  to  one  that  is 
diftant;  but  that  hath  generally  happened  by  an  unity  of 
pofieffion,  when  the  lord  of  a  manor  was  at  the  charge  to 
cre6t  a  new  church,  and  make^a  diftin£t  parifli  of  hit  own 
demefneS)  fome  of  which  lay  in  the  compafa  of  another 
parifli.     I  StilL  244. 

But  now  care  is  taken  (or  ought  to  be)  by  annual  per« 
ambulations  to  preferve  thofe  bounds  of  parilhes,  which 
have  been  long  fettled  bycuftom.     i  Still.  244* 
PatiA  boan4  [i.  (B.)  Prima  fadt  the  whole  parifli  is  bound  to  fup^ 

pw.'^and  wMJi-  P^^  "*  P^^  jointly ;  but  a  villc  or  townfliip  may  have 
feparate  ovetfeers  of  its  own,  under  the  1*3  &  14  C  a^ 
e.  12. ;  and  the  court  of  K.  B.  will  affift  fuch  a  fub* 
divifion  of  a  parifli  on  the  ground  of  conveniency.  RiM 
¥.'  Inhabitanu  tf  Leigh ^  3  T.  Rep.  746.  The  parifli  at 
large  4s  atfo  bound  to  repair  all  high  roads  lying  witbii\  ity 
unlefs  that  burden  be  thrown  on  others  by  prefcription  of 
tenure;  and  ther'efore,  if  a  parifli  be  partly  fituate  in  one 
county,  and  partly  in  another,  agd  a  highway  in  one  part 
be  out  of  repair,  the  iiididment  muft  be  againft  the  whole 
parifli,  and  not  againft  the  inhabitants  of  that  part  only 
in  which  the  road  lies.  Rex  v.  the  Inhabitants  4fCHft$lli 
5  T.  Rep*  498,  iMtra  Rex  v.  ff^efion^  4  Bur.  1507.  U 
the  inhabitants  of  a  townfliip,  bound  by  prefcription  to  re* 
^ttir  the  roads  within  the  townfliip,  be  exempttd  by  the 
provifions  of  an  a&  <rf  parliament,  from  repairing  any  new 
loads  which  may  be  made  within  ^t,  the  charge  will  fall  eit 
the  reft  of  the  parifli.  Rex  v.  ihe  hhahitdhts  ef  Sheffitldf 
2  T.  Rep.  106.  Where  one  fidfe  of  a  tomttio^  highway  ii 
iituated  in  one  parifli,  and  the  other  fide  iti  afkother,  twd 
juftices  may  determine  What  parta  4Qiall  be  repaired  bf 
each.    34  ^.  3.  c.  64.] 

2.  By  a  conftitution  of  archbifliop  ff^if^ehei/ey  \  the  pa«r 
.     ,     .^       rifliioners  fliall  find  at  their  own  charge  hannitt  Ur  ihe  fi^ 

ncofparUhc.  .^^^^      Lind.  252.  . 
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And  apon  the  account  of  perambulations  being  per* 
formed  in  rogation  week,  the  rogation  days  were  ancientlj^ 
called  gangi'dajs ;  from  the  Saxon  gan  or  ganging  to  go. 

M.  37  &  38  £L  Goodday  and  MicbtUn  Trefpafs  for 
breaking  his  clofe,  and  for  breaking  down  two  gates, 
and  three  perches  of  hedge.  The  defendant  juftifies  ; 
for  that  the  faid  cIoTe  was  in  the  pariflb  of  Rudham,  and 
Chat  all  the  pariflitoners  there  for  time  immemorial  had 
ufcd  to  go  over  the  faid  clofe  upon  their  perambulation 
in  rogation  week ;  and  becaufe  the  plaintiff  (lopped  the 
two  gates  and  obAruded  three  perches  of  hedge  in  the 
faid  way,  the  defendant  being  one  of  the  parifliioners 
broke  them  down.  And  by  the  court ;  It  is  not  to  be 
doubted  but  that  pariihioners  may  well  juftify  the  going 
over  any, man's  land  in  the  perambulation,  according  to 
their  ufage,  and  abate  all  nufances  in  their  way.  Cro. 
Eliz,  441. 

In  the  perambulation  of  a  parifh,  no  refreflimeht  can 
be  claimed  by  the  pariihioners,  as  due  of  right  from  any 
houfe  or  lands  in  virtue  of  cuftom.  The  making  good 
fach  a  right  on  that  foot»  hath  been  twice  attempted  in 
the  fpiruual  courts ;  but  in  both  cafes,  prohibitions  were 
granted,  and  the  cuftom  declared  to  be  againft  law  and 
reafoA*  Gibf.  213.  2  Rold  Rip.  259.  2  LiV*  163^ 
3  Kfh.  609. 

Tbefe  perambulations  (tho*  of  great  ufe  in  order  to  pre* 
ferve  the  bounds  of  pariflies}  were  in  the  times  of  po- 
pery accompanied  with  great  abufes ;  viz.  with  feaftings 
and  with  fuperftition  \  being  performed  in  the  nature  of 
proceffions,  with  banners,  hand  bells,  lights,  ftaying  at 
crofles,  and  the  like.  And  therefore  when  prHfJJions  were 
forbidden,  the  ufeful  and  innocent  part  of  per  ambulations 
Was  retained,  in  the  injundions  of  queen  Elizabeth } 
wherein  it  was  required,  that  for  the  retaining  of  the 
perambulaiion  of  the  circuits  of  pariflies,  the  peopfo 
ftould  once  }n  the  year,  at' the  time  accuftomed,  with 
the  ctrrate  and  the  fubffantial  men  of  the  parifh,  walk 
about  the  pariflies,  as  they  were  accuftomed,  and  at 
fheir.  return  to  the  church  make  their  common  prayers. 
And  the  curate  in  their  faid  common  perambulations,  was 
at  certain  convenient  places  to  admpniih  the  people,  to 
give  thanks  to  God  (in  the  beholding  of  his  benefits),  and 
ior  the  increafe  and  abundance  of  his  fruits  upon  the 
hec  of  the  earth;  with  the  faying  of  the  103d  pfalm. 
At  which  time  alfo  the  faid  mihtfter  was  required,  to 
inciileate  thefe  or  fucb  like  fcntences,  Curfed  be  be  whieh 
II  tranjlatttk 
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tranjlatitb  the  hounds  and  dollts  of  bit  mighlour ;  or  fuch 
other  order  of  prayers,  as  (hould  be  lawfully  appointed. 
Cihf,  213. 

But  the  fuperftitjons  here  laboured  againft,  were  not 
To  eafily  fupprelTed  \  as  may  be  gathered"  from  the  endea* 
vouri  ufed  to  fupprefs  them  fo  late  as  the  time  of  arch- 
bifliop  Grindal :  And  now,  fince  that  hath  been  long  ef- 
feded,  it  were  to  be  wifhed,  that  perambulatioos  wer6 
held  more  regularly  and  frequently  than  now  they  are ;  to 
the  end  the  limits  of  parifhes  may  be  the  better  kept  up 
and  afcertained.  GibJ.  213* 
Sr^^hT*  3*  '^^^  bounds  of  parifhes,  though  coming  in  queltioa 
-    * '  in  a  fpiritual  matter,  (ball  be  tried  in  the  temporal  court. 

This  is  a  maxim,  in  which  all  the  books  of  common  lav^ 
are  unanimous;  altho*  eur  provincial  coinftitutions  do 
mention  the  bounds  of  parifhes,  amongft  the  matters  whicli 
merely  belong  to  the  ecclefiaftical  court,  and  cannot  belong 
to  any  other»    Gibf,  212.  (m) 

And  in  the  14  6\  when  a  prohibition  was  prayed  to  the 
spiritual  court,  for  proceeding  to  determine  a  cafe  of  tithes^ 
the  right  to  which  depended  on  the  lands  lying  in  this 
or  that  vi//;  it  was  denied  by  the  whole  court  of  king's 
bench,  who  declared,  that  the  bounds  of  vills  are  triable 
in  the  eccleiiaftical  court.  Gibf.  213.— But  this  was 
betiveen  two  fpiritual  perfon$,  the  redor  and  vicar* 
2  RolPs  Abr,  3 1 2. 

And  in  the  cafe  of  Ivts  and  Wrigbi^  H.  15  Car*  If  the 
bounds  of  a  village  in  a  parifh  come  in  queftion  in  the 


(«f)  The  boonds  of  a  pari(h  may  be  tried  in  an  aAion  at 
law  ;  but  a  bill  will  not  lie  for  an  iffue  or  commiilion  to  af* 
certain  boundaries  between  two  pariihes :  except  perhaps  the 
parifhioners  have  a  common  rights  as  where  allthe  tenants  of 
a  manor  claim  a  right  of  common  by  cuftom«  in  which  cafe 
the  right  of  all  is  tried  by  trying  the  right  of  one  ;  or  where 
nM  parties  concerned  are  before  the  court,  a  Bro.  40.  Tkt 
farifif  of  Si.  Luke  OUfireet  v.  tbt  parijb  of  Si.  Leonard 
Sboreditcb*  i  Anjlr.  395.  Aikyns  v.  Haiion\  where  a  com- 
miilion was  prayed^  in  the  court  of  exchequer,  to  afcertain  the 
bounds  of  a  parifli  upon  a  prefamption  that  all  the  lands 
within  it  would  be  titheable  to  the  parfon,  hot  denied  $  and 
wherejt  is  faid,  that  the  firft  mentioned  decifion  was,  apoe 
a  bill  brbnght  by  the  parifh  of  Si.  Luke^  to  av6id  confufion  in 
snaking  the  rates,  a  number  of  hoc fes  having  been  bailt  on 
wade  land,  and  it  being  doubtful  to  which  parifli  the  dilereot 
paru  of  the  wafta  belonged* 
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ecclefitftical  court,  in  a  fuit  between  the  parPon  impro« 
priate  ind  the  vicar  of  the  fame  parifh,  aa  if  the  vicar 
claim  all  the  tithes  within  the  village  of  D  within  (he 
pariihy  and  the  parfon  all  the  tithes  in  the  refidue  of  the 
paritby  and  the  queftion  between  them  is^  whethi»  cer- 
tain lands,  whereof  the  vicar  claims  the  tithe,  be  within 
the  village  of  D  or  not|  yet  inafmuch  as  it  is  between 
fpiritual  perfoDs,  viz,  between  the  parfon  and  vicar,  al- 
tho'  the  parfon  be  a  layman,  and  the  parfonage  appropri- 
ate a  lay-fee,  yet  it  ihall  be  tried  in  the^cclefiaftical  court. 
And  in  this  cafe  the  prohibition  was  denied.  2  Rolfs 
Abr.  312. 

And  bv  the  17  G.  a.  f.  37.  it  is  enaAed,  that  where 
there  (hall  be  any  difpute,  in  what  pari(h  or  place,  im- 
proved waftes  and  drained  s^ad  improved  marfh  lands  lie, 
and  ought,  to  be  rated ;  the  occupiers  of  fuch  lands,  or 
houfes  built  thereon,  tithes  ariflng  therefrom,  mines 
therein,  and  faleable  underwoods,  fhall  be  rated  to  the 
relief  of  the  poor  and  to  all  other  pajiOi  rates  within  fuch 
parifli  and  place  which  lies  neareft  to  fuch  lands :  and 
if  on  application  to  the  officers  of  fuch  pari(h  or  place  to 
have  the  fame  aflefled,'  any  difpute  (ball  arife  ;  the  jufticet 
of  the  peace  at  the  next  feffions  after  fuch  application 
made,  and  after  notice  given  to  the  officers  of  the  feveral 
parifhes  and  places  adjoining  to  fuch  lands,  and  to  all 
others  interefted  therein^  may  hear  and  determine  the  fame 
on  the  appeal  of  any  perfon  interefted,  and  may  caufe  the 
fame  to  be  equally  aflfefled  }  whofe  determination  therein 
fhall  be  final.  But  this  (hall  not  determine  the  boundaries 
of  any  pari(h  or  place,  other  than  for  the  purpofe  of  rating 
fuch  lands  to  the  relief  of  the  poor,  and  other  parochial 
rates.    /•  i,  2. 

And  by  the  2  CsT  3  £^.6.  c.  13.  Every  perfon  who 
(hall  have  any  beafts  or  other  cattle  tithable,  depafturiog 
in  any  wafte  or  common,  whereof  the  parilb  is  not  cer- 
tainly known,  (hall  pay  the  tithes  thereof  where  the 
owner  of  the  cattle  dwells.    /  3. 
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par'iA  c!crk. 


I.  DON  IP  ACE.  Wi  do  decra^  that  the  office  $  for 
^  holy  vuaUr  be  confer r id  upon  p$9r  clerki,  Lind.  142. 
For  the  underftanding  of  which  conftitution,  it  is  to 
be  obferved,  that  parifh  clerks  were  heretofore  real  clerks  $ 
of  whom  every  minifter  had  at  leaft  one,  to  aflift  under 
him,  in  the  celebration  of  divine  offices;  and  for  his  bet* 
ter  maintenance)  the  profits  of  the  office  of  aquabafabis 
(who  was  an  affiftant  to  the  minifter  in  carrying  the 
holy  water)  were  annexed  unto  the  office  of  the  parilh 
clerk  by  this  confiitution :  fo  as,  in  after  times,  aquaia-' 
jalus  was  only  another  name  for  the  clerk  officiating  un* 
der  the  chief  minifter. 
HitquAlifioa-  2.  Ctfi7.  91.  And  the  faid  clerk  fhall  be  twenty  years 

^^^*  of  age  at  the  leaft;  known  to  the  parfon,  vicar,  or  mi- 

nifter, to  be  of  honeft  converfation,  and  fufficient  for  hit 
reading,  writing,  and  alfo  for  his  competent  (kill  in  fing- 
ing  (if  it  may  be). 
How  to  be  ap.         3.  All  incumbents  once  had  the  right  of  nomination  of 
pointed.  |{)Q  pariih  clerks,  by  the  common  law  and  cuftom  of  the 

realm.     Gihf  214* 

And  by  the  afofefaid  conftitution  of  arcbbifliop  Boni" 
face  ;  ■■■  Becaufe  difierences  do  fometimes  arife  between 

redors  and  vicars  and  their  parifhioners,  about  the  con* 
ferring  of  fuch  offices,  we  do  decree^  that  the  fame  rec- 
tors and  vicars,  whom  it  more  particularly  concerneth  to 
know  who  are  fit  for  fuch  offices,  (ball  endeavour  to  place 
fuch  clerks  in  the  aforefaid  offices,  who  according  to  their 
judgment  are  (killed  and  able  to  ferve  them  agreeably  in 
the  divine  adminiftration,  and  who  will  be  obedient  to  theif' 
commands. 

And  by  Can.  91.  No  parijb  clerk  upon  any  vacation  Jball 
te  cbofen  within  the  city  of  London  or  elfewhercy  but  by  the 
parfon  or  vicar  ^  or  where  there  is  no  parfon  or  vicar ^  by  the 
minifter  of  that  place  for  'the  time  being:  which  choice  fbaU 
he  fignifiid  by  the  faid  minifter  vicar  or  parfon^  t§  the  pa^ 
rijhioners  the  next  funday  following  in  the  time  of  divine 
fervice* 

Since  the  making  of  which  canon,  the  right  of  putting 
in  the  pari(h  clerk  hath  often  been  contefted  between 
incumbents  and  paiifhioners,  and  prohibitions  prayed, 
and  always  obtained,  to  the  fpiritual  court  for  main* 
taining  the  authority  of  the  canon  in  favour  of  the 
incumbent,  againft  the  plea  of  cuftom  in  behalf  of  the 
pari(hioner8.    Giif  214.   ^ 
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Thus,  E.  8  Ja.  Cundi£i  and  Phmer.  The  partfliioners 
of  the  parifli  of  St.  Alphage  in  Canterbury,  did  prefcribe 
to  h^ve  the  elefiion  of  their  parifh  clerks  and  by  the 
canon,  the  eledion  of  the  cleric  is  given  to  the  vicar :  It 
vras  adjudged  in  this  cafe,  that  the  prefcription  Ihould  be 
preferred  before  the  canon  \  and  a  prohibition  was  award- 
ed accordingly.     Hughes  275. 

T.  21  Ja*  firmjrC%  cafe.  Jcrrayn,  refior  of  the  parifli 
of  St.  Kachcrine's  in  Coleman  ftreet,  and  Hammond  as  • 
clerk  there,  fued  in  the  fpiritual  court  to  have  the  faid 
derk  eftabliOied  there,  being  placed  there  by  the  parfon 
according  to  the  late  canon ;  where  the  parifhiooers  dif- 
Curbed  him  upon  a  pretence  of  a  cuflom  to  place  the 
clerk  there  by  the  election  of  their  veftry.  And  upon 
this  furmife  of  a  cuftom,  the  churchwardens  and  pari- 
fhioners  prayed  a  prohibition;  and  after  divers  motions, 
a  prohibition  was  granted :  for  they  held  that  it  was  a 
good  cuftom,  and  that  the  canon  cannot  take  it  away. 
Civ.  Jtf.  670. 

4.  Paridi  clerka   after   having   been  duly  chofcn  and  Ho«tobetd. 
appointed,  are  ufually  licenfed  by  the  ordinary,     'JohnJ.  mitted. 
204. 

And  when  they  are  licenfed,  they  are  fworn  to  obey  the 
mioifter.    fohnf,  205. 

And  if  a  parifli  clerk  hath  been  ufed  time  out  of  mind  to 
be  chofeo  by  the  veftry,  and  after  admitted  and  fworn  be- 
fore the  archdeacon,  and  he  refufe  to  fwear  fuch  parifli 
clerk  fo  eledcd,  but  admitteth  another  chofcn  by  the  par- 
fon; a  writ  may  be  awarded  to  him  commanding  him  to 
fwear  him.  2  RoiVs  Abr.  234.  Vincr^  Mandamus  H.  3. 
3  Bac*  Abr^  531. 

*  And  in  the  cafe  of  A',  and  Henchman^  official  of  the 
confiftory  court  of  the  Jbifliop  of  London}  a  mandamus 
was  granted,  to  admit  one  Robert  Trott  to  the  office  of 
parifli  clerk  of  Clerkenwell,  being  eleded  by  the  parifli ;  it 
being  fliewn  that  the  official  bad  ufually  admitted  to  that 
office*  '  3  Bac*  Ahr.  531. 

5.  By  the  aforefaid  conflituttoo  of  archbifliop  Boniface;  Hltfalirf* 
If  tht  pari/hiomrs  Jball  malicioujly  withhold  the  auuflomed 
e^lms  from  the  aquxbajalus,  thry  fiall  he  earneftly  admonijhei 
is  raider  the  fame  ;  and  if  ne^d  be\  Jball  he  compelled  by  eccle^' 
fiafHcal  anfun. 

Alms']  By  which  word  we  may  underftand  that  fuch 
clerks  cannot  claim  any  thing  by  way  of  a  certain  allow- 
ance orendowment  by  rcafon  of  their  office  of  aquabajalus : 
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But  their  fuftentation  ought  to  be  colleded  and  levied  ic* 
cording  to  the  manner  and  cuftom  of  the  country.   Liniuf. 

143. 

jlccvjlomed  elms'}  For  this  cuftom  ought  to  be  confider- 
ed  according  to  the  manner  anciently  obferved  ;  which 
alfo,  inafmuch  as  it  conc^rneth  the  increafe  of  divine 
wor(hip,  ought  not  to  be  changed  at  pleafure  :  but  here<^ 
unto -the  pariihioners  may  be  compelled  by  the  bi(hop« 
Lindw,  142- 

And  cuftom  of  this  kind  is  good  and  laudable,  that 
every  mafler  of  a  family  (for  inftance)  on  every  Lord's 
day  give  to  the  clerk  bearing  the  holy  water  fomewhae 
according  to  the  exigency  of  his  condition  ;  and  that  on 
chriftmas  day  he  have  of  every  houfe  one  loaf  of  bread, 
and  a  certain  number  of  eggs  at  eafter,  and  in  the  au- 
tomn  certain  flieaves.  Alfa  that  may  be  called  a  laudable 
cuftom,  where  fuch  clerk  every  quarter  of  the  year  r«* 
ceiveth  fomething  in  certain  in  money  for  his  fuftcnanccy 
which  ought  to  be  colle^ed  and  levied  in  the  whole  pa-> 
rifl).  For  fuch  laudable  cuftom  is  to  be  obferved ;  and 
to  this  the  parifhioners  ought  to  be  compelled  ;  for  having 
paid  the  fame  for  fo  long  a  time,  it  (hall  be  pref^med 
that  at  fir  ft  they  voluntarily  bound  themfelves  thereunto. 
Lindwn  143. 

Admontjhid]  Not  only  by  the  minifters;  but  alfo  and 
more  efpecially  by  the  ordinary  of  the  place*    Littdw*  143. 

By  icc'tfiofthal  eenfun]  Of  which  there  are  three  kinds : 
fufpenfion,  excommunication,  and  interdid.   Lindw.  143. 

And  by  Can.  91.  The /aid  clerks  fiall  have  and  reieivt 
thiir  ancient  wages^  uitbout  fraud  or  diminution,  eithgr  at 
the  hands  of  the  churchwardens^  at  fuch  times  as  hath  Mm 
accvflomed^  or  hy  their  own  coltiSIion^  according  to  tie  n^ 
ancient  cujiom  of  ever j  parijb* 

Resent  wages}  In  c^fe  fuch  cuftomary  allowance  is  de* 
xiied,  the  foregoing  conftitution,  and  the  pradice  there-> 
upon,  dired  where  it  is  to  be  fued  for,  viz*  before  the 
ordinary  in  his  ecclefiafiical  coOrt.  That  conftitution 
(as  we  fee)  calls  thofe  wages  acciftomed  alms ;  and  in  the 
regifter  there  is  a  confultation  provided  in  a  cafe  of  the 
fame  nature,  for  what  the  writ  calls  largitio  charitativa 
(as  being  originally  a  free  gift),  which  by  parity  of  rea- 
fbn  may  be  fairly  extended  to  the  prefcnc  cafe.     fSHf* 

214'  .  ^  .        ^ 

But  by  the  common  law ;  If  a  pariQi  clerk  claim  bjr 

cuftom  to  have  a  certain  quanitcy.  of  bread  at  chfiflmas. 
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of.  every  inhabitant  of  the  parifli,  or  the  like,  and  fiie  for 
this  in  the  fpiritual  courts  a  prohibition  lie|h.  2  RoU*$ 
Jbr.  a86. 

M.  3  An.  Parktr  and  Clarke.  The  clerk  of  a  pariih 
libelled  againft  the  churchwaxdens,  for  fo  much  money 
due  to  him  by  cuftom  every  year,  and  to  be  levied  by 
them  on  the  refpe£live  inhabitants  in  the  faid  parifh; 
and  after  fentence  in  the  fpiritual  court,  the  defendants 
fuggefied  for  a  prohibition,  that  there  was  no  fuch  cuf- 
tom as  the  plaintiff  had  fee  forth  in  his  libel.  It  was 
objeded  againft  granting  the  prohibition,  that  it  was  now 
tck>  lafC,  becaufe  it  was  after  fentence,  efpecially  fince  the 
cuflom  was  no;  denied ;  for  if  it  had,  and  that  court  had 
proceeded,  then,  and  not  before,  it  had  been  proper  to 
move  for  a  prohibition.  But  by  Holt  chief  juftice ;  it  is 
never  too  late  to  move  the  king's  bench  for  »  prohibition, 
where  the  fpiritual  court  had  no  original  jurifdiflion,  as 
they  bad  not  in  this  cafe,  becaufe  a  clerk  of  a  p^iOi  is 
neither  a  fpiritual  perfon,  nor  is  this  duty  in  deniand  fpi* 
ritual,  for  it  is  founded  on  a  cuftom,  ^nd  by  confe* 
quence  triable  at  iawj  and  therefore  the  cJerk  may 
have  an  a£lion  on  the  cafe  againft  the  churchwardens 
for  negle<9ing  to  make  a  rate,  and  to  levy  it,  or  if  it  had 
been  levied  and  not  paid  by  them  to  the  plaintiiF.  6  Mod. 
252.     3  Salk.  87. 

//.  12  (?•  2.  Pitts  and  Evans.  A  prohibition  was 
.granted  to  a  fuit  in  the  fpiritual  court  by  the  clerk  of  St. 
Magnus  for  is,  4d«  ailefled  on  the  defendant's  houfe  at  a 
veftry  in  1672,  to  be  paid  to  the  parifh  clerk.  For,  by 
the  court,  he  is  a  temporal  ofiicer ;  or  if  nof,  yet  he  could 
not  fue  there  for  fuch  a  rate :  for  if  it  is  due  by  cuftom,  he 
may  maintain  an  ajfumpfit\  if  not/ a  quantum  nuruit^  or  a 
bill  in  equity.     Strange  i  io8»  (n)  * 

6-  The 


(«)  S.C.  13  Fin.  Jib,  155. 

*  But  to  fue  for  fo  fmall  a  matter,  either  at  law  or  in  equity, 
leems  by  no  means  eligible ;  as  the  remedy  mnft  needs  be 
mbondaotly  worfe  than  the  difeafe.  Why  it  might  not  be  made 
recoverable  before  jo  dices  of  the  peace  in  like  manner  as  fiiHiU 
tithes,  or  in  foBie  other  eaCy  and  expeditious  method,  no  fafj 
iicient  reafon  feenu  to  have  been  afligned.  Indeed,  after  all, 
the  manner  of  recovering  this  (alary,  difficult  as  it  may  be,  is 
oot  the  greatefl  difficulty ;  for  by  the  continual  dlcreafe  in  the 
value  of  money,  almoA  nothing  remains  to  be  contended  for. 

P  3  Two 
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HowtoKere*  6.  The  paii(h  clerk  ought  to  be  deprived  by  him  that 
moved  from  bii  placed  him  in  his  office  j  and  if  he  is  tinjufiiy  deprived,  a 
^^^f"  mandamus  will  lie  to  the  churchwardens  to  refiore  him  : 

for  the  law  locks  upon  him  as  an  officer  for  life,  and  one 
that  hath  a  freehold  in  his  place,  and  not  as  a  fervant ; 
and  therefore  will  not  fuffer  the  ecclefiaftical  court  to  de- 
prive him,  but  only  to  correct  him  for  any  mifdemeanor 
'  by  ecd^fiaflical  ccnfures.     3  Reirs'Jbr».2i4.     Gibf.  214. 

T*  13  G.  Townjhend  zni  Thorpe,.  The  plaintiff  declared 
in  prohibition,  that  he  was  tndided  for  an  affault  with 
intent  to  commit  fodomy,  notwithft^nding  which  he  was 
proceeded  againft  in  the  fpiritual  court  for  the  fame  offence, 
and  for  drunkennefs.  The  defendant  pleaded,  that  the 
plaintiff  was  a  pariih  clerk,  and  that  the  fuit  there  was  not 
•nly  to  punifh  him  for  the  incontinency,  but  alfo  to  de- 
prive him  of  his  office.  Demurrer  thereupon.  And  as  it 
iKras  going  to  be  argued,  the  court  propofed  to  flay  till  the 
,-  indi£iment  was  tried ;  arid  it  having  been  tried,  and  the 

defendant  convided  and  pilloried,  the  court,  without  or* 
.  dering  the  declaration  to  be  amended,  granted  a  confuita- 
tion  as  to  the  proceeding  to  deprive,  and  confirmed  the 
prohibition  as  to  any  other  punifhment.  They  faid,  he 
was  an  ecclefiaflical  officer  as  to  every. thing  but  his  elec* 
tion.     Str,  776. 

M.  6  G.  2.  Peak  and  Bourne.  The  plaintiff  declared 
in  prohibition,  that  he  wasfucd  in  the  fpiritual  court  for 
executing  the  office  of  deputy  parifh  clerk,  without  the 
licence  of  the  ordinary.  On  demurrer,  three  points  were 
made:  i.  Whether  a  parifh  clerk  be  a  temporal  or  a  fpi- 
ritual  office.  2.  Whether  he  can  make  a^deputy.  3. 
Whether  the  licence  of  the  ordinary  is  rcquifite.  It  was 
argued  three  feveral  times  upon  all  the  points.  But  the 
court  in  giving  judgment  founc'ed  themselves  only  upon 
the  lafl ;  as  to  which  they  held,  that  a  licence  was  not 
neceflary,  and  therefore  gave  judgmtrnt  for  the  plaintiff  in 


Two  pence  or  three  pf  nee,  or  a  like  diminative  fum,  for  each 
lionfe^  when  thefe  falaries  fird  became  eftabh'fhed,  and  for  a 
long  lime  after,  were  of  mote  real  intrinfic  worth,  chun  ten 
times  the  fame  nominal  fums  at  pre  fen  t,  and  are  decreafing  in 
value  tvtty  day.  Infomoch  that  linlefs  fome  other  courle  £all 
be  taken  to  bring  tbit  matter  back  nearer  to  the  original  f^and- 
ard,  very  few  perfons  will  be  fout^d  who  will  accept  the  ofice, 
and  many  parilhes  already  ate  become  iotireiy  dciiitute. 

prohibition. 
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prohibition.  They  faid  tike  canon  did  not  require  if,  and 
indeed  it  would  be  a  transferring  the  right  of  appointment 
to  all  intents  and  purpofes  to  the  orditiary.  As  to  the 
two  other  points,  the  court  ftrongly  inclined  that  he  was 
a  temporal  officer  as  to  the  right  of  his  office ;  and  that 
be  might  make  a  deputy.  And  as  to  the  firft,  when  the 
court  were  prefled  with  their  own  authority  in  Town/hind 
wad  Tborpij  they  faid  it  was  a  hafty  opinion,  into  which 
they  were  tranfported  by  the  enormity  of  tfae  cafe*  Str. 
942. 

T*.  30  CfT  31  G.  2.  Tarrant  and  Haxby.  A  motion  was 
made  for  a  prohibition  to  the  confif^ory  court  of  York,  to 
ftay  their  proceedings  againft  Tarrant  the  prefcnt  parifh 
clerk  of  St.  Ofith  in  Yoik  ;  which  proceedings  w^re  tliere 
inftituted  at  the  inftance  of  Haxby  the  deprived  parifh 
clerk,  for  the  refloration  of  the  faid  Haxby.  It  was  urged 
that  the  office  is  tempoial ;  and  therefore  that  the  fpiritual 
court  hath  no  jurifdifiion  concerning  his  deprivation. 
This  Haxby,  they  faid,  was  deprived  by  the  parfon  and 
the  whole  parifli,  for  drunkennefs  during  divine  fervice, 
and  other  mifdemeanors  :  Whereupon,  the  parfon  ap- 
pointed Tarrant  in  his  room.  Againft  whom,  Haxby 
libelled  in  the  confiftory  court ;  where  there  was  a  moni* 
tion,  and  they  were  proceeding  to  reftore  Haxby.  And 
all  this  was  fuggefted.  Upon  which,  a  rule  was  granted 
to  £hew  caufe.  And  now  caufe  was  to  have  bee^  (hewn. 
But  the  counfel,  being  fatisfied  that  it  was  too  flrong 
againft  them,  gave  it  up.  And  the  rule  for  the  prohi* 
bition  was  made  abfoiute.     Bur.  Mansfitld^  367. 

H.  16  C  3.  K^  and  Erafmus  fP^arr^n^  clerk.  In  the 
]aft  term  caule  was  (hewed  againft  a  mandamus  to  re^ 
({ore  ff^Uiam  Readjhaw  to  the  office  of  parilh  clerk  of 
Hampftiad.  It  was  ftated,  that  the  clerk  was  appointed 
by  the  minifter :  that  he  had  fince  become  bankrupt,  and 
bad  not  obtained  his  certificate.  Thai  he  had  been  guifty 
of  many  omiffions  in  his  office;  was  aSually  in  prifon 
at  the  time  of  his  amoval ;  and  had  appointed  a  deputy 
who  was  totally  unfit  for  the  office.  Againft  whi^h,  it 
was  infifted,  that  the  office  of  pari(h  clerk  is  a  temporal 
office  during  life:  that  the  parfon  cannot  remove  him: 
and  that  he  has  a  right  to  appoint  a  deputy.  Lord 
Mansfield  then  faid,  there  was  an  application  of  this  fort 
in  a  caufe  of  K,  and  ProSior^  M.  )  5  G.  3.  where  the  parfon 
removed  a  parifli  clerk  appointed  by  the  focmer  incumbent. 
There  the  right  of  amotion  was  in  queflion,  and  all 
agreed  it  mult  be  fomewhere,  but  that  cafe  was  not  de« 
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cided.  Lord  Mansfiild  afked,  what  remedy  is  there  ia 
JVtftminJier^hall  to  remove  him  ?  He  certainly  hath  bis 
office  only  during  his  good  behaviour.  But  iho*  the  mi*  ' 
niftcr  may  have  a  power  of  removing  him  on  a  good  aod 
fufficient  caufc,  he  can  ncvtr  be  the  fole  judge  and  re- 
move  him  at  pleafurc,  without  being  fubjed  to  the  con- 
troul  of  this  court.  By  Mr.  Juflice  j9flon:  as  long  as  the 
clerk  behaves  himfelf  well,  he  has  a  good  right  and  title 
to  continue  in  his  office.  Therefore  if  the  clergyman  has 
any  juft  caufc  for  removing  him,  he  fliould  ttate  it  to  the 

court. Accordingly,   the  court  enlarged  the  rule  to 

this  term,  that  affidavits  might  be  made  on  both  fides,  of 
the  caufe  and  manner  of  amotion.  And  now  on  this  day 
-  upon  reading  the  affidavits,  Lord  Mansfield  faid,  it  was 
fettled  in  the  cafe  of  K,  and  Du  AJhun^  28  G.  2.  That  a 
parifli  clerk  is  a  temporal  officer,  and  that  the  minifter 
oiutt  (hew  ground  for  turning  him  out.  Now  in  this 
cafe,  there  is  no  fufficient  reafon  affigned  in  the  affidavits 
that  have  been  read,  upon  which  the  court  can  excrcife 
their  judgment ;  noris  there  any  inftance  produced  of  any 
wUbchaviour  of  confcquence :  therefore  the  rule  for  a 
mandamus  to  rcftorc  him  muft  be  made  abfolute.  C(,wptr. 
370.  '^ 

[Serving  the  office  of  parifh  clerk  for  a  year,  gains  a 
fettldnent,  although  he  be  chofen  by  the  parfon,  and  not 
the  parjOiioners,  and  have  no  licence  from  the  ordinary, 
and  although  he  be  a  certificate  man.  i  Salk.  e76. 
a  Str.  94a.   '  2  Sejf.  Caf.  1 82.]  ^^ 

Parochial  Library.     See  Htbrarp^ 


p ARSON,  perfona^  properly  fignifies  the  reflor  of  a 
parifli  church;  becaufe  during  the  time  of  his  incum- 
bency he  reprefents  the  church,  and  in  the  eye  of  the  I*k^ 
fuftains  ihe/>^r/^«  thereof,  as  well  in  fuing,  as  in  being 
fued,  in  any  adion  touching  the  fame.     God.  185. 

Parfon  imparjonee  (ptrfona  itnperfonata )  is  he  that  as 
lawful  incumbent  is  in  ad^ual  poficffion  of  a  parifli  church, 
and  with  whom  the  church  is  full,  whether  it  be  prefcnta- 
live  or  impropriate,     i  Injf,  300. 

The  law  concerning  parfons,  as  diftina  from  vicars,  h 
treated  of  under  the  title  SppcopnatiOtt. 
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A  Patriarch  is  the  chief  bifhop  over  feveral  auntries  or 
^^  provinces,  as  an  archbifliop  is  of  feveral  diecefes; 
and  bach  feveral  atchbifbops  under  him.    God.  20. 

Patron^  patronage.        See  ^tldotofott^ 
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I.  P^XEMPT  jurifdi£lions  are  fo  called,  not  becaufc  ^^^cmotjonrdit* 
*^  they  are  under  no  ordinary;  but  becaufe  they  are  ^o*** *" ««««■*• 
not  under  the  ordinary  of  the  diocefe,  but  have  one  of  their 
own.     Tbefe  are  therefore  called  peculiars,  and  are  of 
feveral  forts.     1  Stilt.  336. 

2.  As,  firft,  Royal   peculiars:    which  are  the  kind's  Royal pccoKm* 
f/ee  chapeh)  and  are  exempt  from  any  junfdi£lion  but  the 

king'ft,  and  therefore  fuch  may  be  refigned  into  the  king's 
hands  as  their  proper  ordinary ;  either  by  ancient  privi- 
lege»  or  inherenr  right.     I  StilL  337.     Lindw,  125. 

3.  Peculiars  of  the  archbifliops,  excluftve  of  the  biihops  Archbifliapi  p*» 
and  archdeacons  ;  which  fprung  from  a  privilege  they  had,  ^^'^^^'** 

to  enjf^y  jurifdi^ion  in  fuch  places  where  their  feats  and 
pofleffions  were  :  and  ibis  was  a  privilege  no  way  uf)iit  or 
unreafonable,  where  their  palacts  were,  and  they  often- 
times tepaired  to  them  in  per  Ton  ;  as  anciently  the  arch- 
biOiops  appear  to  have  done,  by  the  multitude  of  letters 
dated  from  their  feveral  feats.     Gibf  978. 

In  thefe  peculiars  (which,  within  the  province  of  Can- 
terbury, amount  to  more  than  a  hundred,  in  the  feveral 
diocefes  of  London,  Winchefter,  {lochefter,  Lincoln, 
Norwichi  Oxford,  and  Chichefler)  jurifdi£lion  is  admi- 
ntftred  by  feveral  commffTaries ;  the  chief  of  whom  is  the 
dean  of  the  arches,  for  the  thirteen  peculiars  within  the 
city  of  London.  And  of  thefe  Lindwood  (p.  79)*  obferves, 
that  their  jurifdidion  U  archidiaconal.     Gihf  978. 

4*  Peculiars  of  bifliops,  exclufive  of  the  juiifdidlion  of  PeculanofWU 
the  bifhop  of  the  diocefe  in  which  they  are  fit uated.     Of  (^op^in^aoihtt 
which  fort,  the  bifhop  of  London  hath  four  parities  with-  ^^''^^^' 
in  the  diocefe  of  Lincoln  ;  and  every  bifliop  who  hath  a 
houfe  in  the  diocefe  of  another  bifliop,  may  therein  cxercife 
cpifcopal  jurifdi^ton*    And  therefore  Lindwood  (p*  318)^ 
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fays,  the  fignification  of  bijhopnck  is  larger  than  that  of 

diacefi^  becaufe  a  bifboprick  may  extend  into  the  diocefe 

of  another  bilbop,   by  reafon  of  a  peculiar  jurifdidioa 

ivhich  the  bifhop  of  another  diocefe  may  have  ibereiir. 

.  Gibf.  978. 

Peculitrtofbi-        5.  Peculiars  of  bifhops  in  their  own  diocefe,  exclufive 

Aopt  10  their     of    archldiaconal   jurifdidijon.       Of   which,    Lindwood 

ci^Sw  drlVchll' (?•  ^^°)  w"^^®  ^^"*-  There  are  fome  chucchcs,  which 
^cMaljuriC-  altho'  they  be  fituate  within  the  precinfis  of  an  arch« 
•iaioo.  deaconry,  yet  are  not  fnbjed  to  the  archdeacon  ;  fuch  at 

churches  regular  of  monks,  canons,  and  other  religious  ; 
fo  alfo  if  the  archbiihop  hath  referved  fpecially  any 
churches  to  his  own  jurifdidion,  fo  as  that  within  the 
fame  the  archdeacon  mall  exercife  no  jurifdidioii ;  as  it  is 
in  many  places,  where  the  archbi(hops  and  bilbops  do 
exercife  an  immediate  and  peculiar  jurifdiSioo*     Gihf. 

978- 
^  As  to  the  former  of  tbefe,  the  jurifdidion  over  religious 

boufes  9  the  archdeacons  were  excluded  from  that  by  the 
ancient  canon  law,  which  determines,  that  archdeacons 
ihall  have  no  jurifdidion  in  moiufteries,*but  only  by  ge- 
neral or  fpecial  cufiom ;  and  if  the  archdeacon  could  not 
make  out  fuch  cuftom,  he  was  to  be  excluded  from  jurif- 
di£lion,  becaufe  he  could  not  claim  any  authority  of  corn- 
mon  right.  As  to  the  other,  namely,  the  exempting  of 
particular  parifhes  from  archidiaconal  jurifdidlion  ;  there 
are  not  only  many  inflances  of  fuch  exemptions  in  the 
ecclefiaftical  records,  but  the  parithes  themfclves  coo* 
tiaue  {o  exempt,  and  remain  under  the  immediate  jurif- 
di£lion  of  the  archbifhop,  as  in  other  places  of  the  bi(hop« 
Gibf,  978. 
OfdetnnpK.  6.  Peculiars  of  deans,  deans  and  chapters,  prebends* 
Wndarifi,  aod  nes,  and  the  like ;  which  are  places  wherein  by  ancient 
.  compofitions  the  bi(bops  have  parted  with  their  juiifdic- 
tion  as  ordinaries,  to  thofe  focieties;  probably  becaufe 
the  poflei&ons  of  the  refpe£live  corporations^  whether  fole 
or  aggregate,  lay  chiefly  in  thofe  places :  the  right  of 
.  which  focieties  was  not  original,  but  derived  from  the 
bifhjp,  and  where  the  coaipofitions  ire  loft,  ic  depends 
upon  prefcription.     Gthf.  978.     i  ZtilL  337.  , 

M,  8  W*  Robifi/on  and  Godfalve.     Upon  motion  for  a 
prohibition  to  ftay  a  fuit  in  the  bi(hop's  court,  upon  fug- 
geftion  that  the  party  lived  within  a  peculiar  archdeaconry; 
'  it  was  refolved  by  the  court,  that  where  the  archdeacon 

hath  a  peculiar  jurifdidtion,  he  is  totally  exempt  from  ^e 
power  of  the  bifhop,  and  the  bilhop  cannot  enter  there 

and 
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and  hold  court ;  and  in  fuch  cafe*  if  the  party  who  livft 
within  the  peculiar  be  fued  in  the  bifliop's  court,  a  pro- 
hibition (hail  begranted:  but  if  the  archdeacon  hath  net 
a  peculiar,  then  the  bifliop  apd  he  have  concurrent  jurif* 
didion»  and  the  party  may  commence  his  fuit,  either  in 
the  archdeacon^i  court  or  the  biihop's,  and  he  hath  elec- 
tion to  chufe  which  be  pleafeth  :  and  if  he  ccmmence  in 
the  bifliop's  courts  no  prohibition  (hall  be  granted  ;  for  if 
it  (hould,  it  would  confine  the  bifliop *8  court  to  determine  . 
nothing  but  appeals,  and  render  it  incapable  of  having 
any  caufifs  originally  commenced  there.     £•  Raym»  123. 

it  feems  to  be  true  dodrine,  that  no  exemptions  graot« 
ed  to  perfons  or  bodies  under  the  degree  of  bifliops,  extend 
to  a  power  of  employing  any  bifliop  they  can  procure,^to 
perform  for  them  fuch  ads  as  are  rTiereiy  epifcopal,  unlefs 
fpecial  words  be  found  in  their  grants  of  exemption,  im- 
powering  and  warranting  them  fo  to  do ;  but  that  all  fuch 
ads  are  ro  be  performed  by  the  bifliop  of  the  diocefe  with- 
in which  they  are  fituated,  afier  the  exemption  as  much, 
as  before:  Or,  io  other  words,  that  the  exemptions  in 
which  no  fuch  claufe  is  found,  are  only  exemptions  from 
the  exercife  of  fuch  powers^  as  the  perfons  or  bodies  are^ 
capabli  of  exercifing.  Thus  it  is  in  granting  letters  di- 
miilbry  (as  hath  been  fliewcd  before,  in  the  title  ^{dinS- 
tion)»  And  thus  it  feems  10  have  been  under ilood,  in 
the  aft  of  confecrating  churches  and  churchyards,  and 
reconciling  them  when  polluted  ;  by  a  licence  which  we 
find  the  dean  of  Windfor  had  from,  the  guardian  of  the 
fpiritualiies  of  Salifbury,  to  employ  any  catholick  bifliop 
to  reconcile  the  cloyfter  and  yard  of  the  faid  free  chapel, 
when  they  had  been  polluted  by  the  fliedding  of  blood.-— 
Gibf,  978. 

In  the  time  of  archbifliop  Winchelfey,  upon  an  appeal 
to  Rome,  in  a  controverfy  concerning  Pagham,  a  pecu- 
liar of  the  archbifliop  of  Canterbury;  it  was  faid,  in  the 
reprefentation  to  the  pope,  to  be  of  Canterbury  diocefe ; 
which  was  objefied  againft  in  the  exceptions  on  the  other 
fide,  becaufe  in  truth  and  notoriety  it  is  in  the  diocefe  of 
Chichefler.  Which  was  a  juft  exception  in  point  of  form : 
becaufe  the  proper  flyle  of  thofe  peculiars,  as  often  as  they 
are  mentioned  in  any  inflruments,  is,  of  or  in  fuch  a  dio^ 
ctfi  (namely,  the  diocefe  in  which  they  are  fituated)  and 
of  the  peculiar  and  immediate  juriJdi6fion  of  the  arcbbijfjop, 
Gibf.  979. 

7.   Peculiars    belonging    to   monafteries  \    concerning  Ofmonaflerier.^ 
which,  it  is  enabled  by  the  31  H,  8.  c.  13,  that  fuch  of 

the 
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the  late  monafieries,  abbathies,  priories,  nanneues,  .col- 
leges, hofpitals,  houfes  of  friers,  and  orhcr  religious  and 
cccleriafiical  houfes  and  places,  and  all  churches  and  cha- 
pels to  them  belonging,  which  before  the  diflblution  were 
exempted  from  the  vifttation  and  other  jurifdidlion  of  the 
ordinary,  (hall  from  henceforth  be  within  the  jurifdi£lioii 
and  vifitation  of  the  ordinary,  within  whofe  diocefe  (bey 
are  fituate,  or  within  ihe  jurifdidion  and  vifitation  of  fuch 
perfons  as  by  the  king  (hail  be  limited  and  appointed. 

Such  exemptions  were  commonly  granted  at  Rome,  to 
.  thofe  who  folicited  for  them  ;  efpecially  to  the  larger  mo* 
jiafteiies,  and  fiich  who  had  wealth  enough  to  folicit  pow* 
erfully  :  but  the  right  of  vifitation  being  of  common  right 
in  the  bifhop,  the  religious  who  had  obtained  fucbexemp- 
tions,  were  liable  to  be  cited,  and  were  bound  upon  pain 
of  contumacy,  either  to  fubmit  to  his  vifitation,  or  to  ex* 
bibit  their  bulls  of  exemption,  to  the  end  they  might  be 
viewed  and  examined,  and  the  bi(hop  might  fee  of  what 
authority  and  extent  they  were.  And  whereas  this  ftatuce 
vefts  a  power  in  the  king,  to  fubjefl  any  of  thofe  religious 
houfes  which  were  heretofore  made  exempt,  to  fuch  jurif- 
didlion  as  he  (hould  appoint,  exclufive  of  the  ordinary  ; 
there  can  be  no  doubr,  but  that  the  perfons  who  claim 
exemption  from  the  vifitation  of  the  ordinary  in  virtue  of 
«  fuch  appointment,  are  obliged  upon  pain  of  ecclefiafticai 
cenfures  (in  like  manner  as  the  religious  were)  to  fubmit 
the  evidences  of  their  exemption  to  the  examination  of  the 
ordinary  ^  without  which,  it  is  impoflible  for  him  to  know 
how  far  his  authority  extends.  Gibf,  97 7. 
Appeal  from  8.  By  the  1$  H.  8.  c.  19«     All  appeals  to  be  had  from 

fUccicAcmpt.     places  exempt,  which  heretofore,  by  reafon  of  grants  or 

libtrties  of  fuch  places  exempt  were  to  the  bilhop  or  fee 
of  Rome,  ihall  be  to  the  king  in  chancery;  which  (hall 
be  definitively  determined  by  authority  of  the  king's  com- 
miflion  :  fo  that  no  archbifhop  or  bifhop  (hall  intermit  or 
meddle  with  any  fuch  appeals*  otherwife  than  they  might 
have  done  before  the  making  of  ihis  a6t.  /  6. 
Vifitsrionef  9.  By  the  25  //.  8.  c.  21.  Vifitations  of  places  exempt, 

j>i«ci  exenti^t,     ^\nch  heretofore  were  vifiicd  by  the  pope,  fhall  not  be  by 

the  archbifhop  of  Canterbury ;  but  in  fuch  cafes,  redrcfs 
vifitation  and  confirmation  (hall  be  by  the  king,  by  com* 
mifiion  under  the  great  feal. 

And  by  the  ftatute  of  the  i  Cy?.  2.  r.  10.  All  donar 
tives  which  have  received  or  (hall  receive  the  au^menta* 
tton  of  the  governors  of  queen  Anne's  bountyj  fball  there- 
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bfand  frDm  thenceforth  become  fubjed  tothe  jtirirdiAion 
of  the  biihop  of  the  diocefe :  and  that  no  prejudice  may 
thereby  arife  to  the  patrons  of  fuch  donatives,  it  is  provided, 
that  no  fuch  donative  (ball  be  fo  augmented,  without  con* 
fern  of  tbe^patron  under  his  hand  and  feal. 


I^enance^ 


I.  pENANCE  is  an  ecdefiafiical  punilbmenr»  vtkd  OfpeDsnceaad 

'^  in  the  difcipline  of  the  church,  which  doth  •ffc<a  ^"^^J^'*'^"'^ 
the  body  of  the  penitent ;  by  which  be  is  obliged  to  give 
m  public  fatisfa^lion  to  the  church,  for  the  fcandai  he 
haih  given  by  his  evil  example.  So  in  the  primitive  times^ 
they  were  to  give  teftimonies  of  their  reformation,  befoi'e 
they  were  re-admitted  to  partake  of  the  myfteries  of  th< 
church.  In  the  cafe  of  inceft,  or  incontinency,  the  fin^ 
ner  is  ufually  injoincd  to  do  a  publick  penance  in  the  ca"* 
thedral  or  partfh  church,  or  publick  market,  barelegged 
and  bareheaded  in  a  w'hitc  (heet,  and  to  make  an  opea 
confeffion  of  his  crime  in  a  prefcribcd  form  of  words  $ 
which  is  augmented  or  moderated  according  to  the  quality 
of  the  fault,  and  the  difcretion  of  the  judge.  So  in  fmaller 
faults  and  fcandais,  a  publick  fatisfadion  or  penance,  as  the 
judge  (hall  decree,  is  to  be  m^ide  before  the  minifter, 
churchwardens,  or  fome  of  the  parifliioners,  refpc£t  being 
had  to  the  quality  of  the  oiFence,  and  circumflances  of 
the  fadl ;  as  in  the  cafe  of  defamation,  or  laying  violent 
hands  on  a  minifter,  or  the  like.     God*  Append.  i8. 

And  as  thefe  cenfures  may  be  moderated  by  the  judo's 
difcretion,  according  to  the  nature  of  the  offence ;  fo  alfo 
they  may  be  totally  altered  by  a  commutation  of  penance : 
and  this  hath  been  the  ancient  privilege  of  the  ecclefiaftical 
judge,  to  admit  that  an  oblation  of  a  fum  of  money  for 
t>iotts  ufes  iball  be  accqptedin  fatisfafiion  of  publick. pe- 
nance.    Id.  i^. 

But  penance  muft  be  firft  tnjoined,  before  there  can  be 
a  commutation ;  or  otherwife  it  is  a  commutation  for  no- 
thing.    God.  89. 

2.  Lindwood  and  other  canonifts  mention  three  forts  of  Penince  of  di« 
penance:  fenkindi. 

(1)  Privates  iojoined  by  any  prieft  in  hearing  confef- 
fions* 

(3}PHblick; 
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(2}  Publick ;  injoined  by  the  prieft  for  any  notorioui 
crime,  cither  with  our  without  the  bi(hop*s  licence  accord- 
ing to  the  cuftom  of  the  country. 

(3)  Solemn  penance;  concerning  which  it  is  ordained 
by  a  conftitution  of  archbiihop  Piccham^  as  fbllowetb : 
Whereas,  according  to  the  facred  canons,  greater  (ins, 
,  fuch  as  inceft  and  the  like,  which  by  their  fcandal  ratfe  a 
clamour  in  the  who!e  city,  are  to  be  chaftifed  with  folemn 
penance ;  yet  fuch  penance  fcemeth  to  be  buried  in  obli« 
vion' by  the  negligence  of  (bene,  and  the  bold nefs  of  fuch 
criminals  is  thereby  increafed  ^  we  do  ordain,  that  fuch 
folemn  penance  be  for  the  future  impofed,  according  to 
the  canonical  fan£lions. .  Lindw.  339. 

Pi*\A  this  penance  could  be  injoined  by  the  bifln^p  only ; 
.   and  did  continue  for  two,  three,  or  more  years.     But  in 
latter  ages,  for  how  many  years  foever  this  penance  was 
infitded,  it  was  performed  in  Lent  only.     At  the  begin* 
ning  oi  every  Lent,  during  thefe  years,  the  oflFender  was 
formally  turned  our  of  the  church  \  the  firft  year,  by  the 
bifhop ;  the  following  year  by  the  biihop,  or  prieft.    On 
every   Maundy  l^hurfday,   the  oflFender   was  reconciled 
and  abfolved,  and  received  the  facrament  on  £after*day, 
and  on  any  other  day  till  Low  Sunday :  This  was  done 
either  by  the  biOiop  or  prieft.     But  the  laft  final  reconci* 
liation,  or  abfolution  could  be  pafled  regularly  by  none  but 
the  biihop.      And  it  is  obfervable,   that  even  down  to 
Lindwood's  time,  there  was  a  notion  prevailed,  that  this 
folemn  penance  could  be  done  but  once  :  If  any  man  re* 
lapfed  after  fuch  penance,  he  was  to  be  thruft  into  a  mo- 
naflery,  or  was  not  owned  by  the  church ;  or  however 
ought  not  to  be  owned  according  to  the  ftridtnefs  of  the 
canon  :  tho'  there  is  reafon  to  apprehend,  that  it  was  often 
otherwife  in  fad.     And  indeed  this  folemn  penance  was 
fo  rare  in  thofe  days,  that  all  which  hath  been  faid  on  this 
fubjed  was  rather  theory  than  pra£lice,  except  perhaps  in 
cafe  of  herefy.     Johnf    Pecch. 
FycMoa.  3.  Bonifaci.     We  do  ordain,  that  laymen  fliall  be  com- 

pelled by  the  fentence  of  excommunication  to  fubmit  to 
canonical  penances,  as  well  corporal  as  pecuniary,  infiid- 
ed  on  them  by  their  prelates.  And  they  who  hinder  the 
fame  from  being  performed,  ihall  be  coerced  by  the  fen- 
tences  of  interdid  and  excommunication.  And  if  diftrefles 
fhall  be  made  on  the  prelates  upon  this  account,  thedif- 
trainers  (hall  be  proceeded  againft  by  the  like  penalties. 
XiWfc;.32i. 

Whicli 
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Which  corporal  pcDances  Lindwood  fpecifieth  in  divers 
inftancts;  as  thrufting  ibem  into  a  monaftery,  brandingy 
Ajfttgation,  imprifonment.     Lindw.  321. 

OtM.  We  do  decree,  that  the  archdeacons  for  any 
morui  and  notorious  crinne,  or  from  whence  fcandal  may 
arifc,  (hall  not  take  money  for  the  fame  of  the  offenders, 
but  (hall  infli£l  upon  them  condign  puni(hment.  Athon*  125. 

Stratford.  Becaufe  the  oiFender  hath  no  dread  of  his 
fault,  when  money  buys  ofF  the  puni(hment  ;  and  the 
archdeacons,  and  their  officials,  and  fome  that  are  their 
fuperiors,  when  their  fubjecls  of  the  clergy  or  laity  com- 
mit relapfes  into  adultery,  fornication,  or  other  notorious 
cxcefies,  do  for  the  fake  of  money  remit  that  corporal 
penance,  which  (hould  be  ioflidted  for  a  terror  to  others  ; 
and  they  who  receive  the  money  apply  it  to  the  ufe  of 
themfelves,  and  pot  of  the  poor,  or  to  pious  ufes  \  which 
is  the  occafion  of  grievous  fcandal,  and  ill  example : 
Therefore  we  do  ordain,  that  no  money  be  in  any  wife 
received  for  notorious  (in,  in  cafe  the  oiFender  hath  re- 
lapfed  more  than  twice ;  on  pain  of  refioring  double  of 
what  (hall  have  been  fo  received  within  one  month  after 
the  receipt  thereof,  to  be  applied  to  the  fabrick  of  the 
cathedral  church ;  and  of  fufpenfion  ab  officio,  which 
they  who  receive  the  fame,  and  do  not  reftore  double 
thereof  within  one  month  as  aforefaid,  (hall  ipfo  h&o 
incur.  And  in  commutations  of  corporal  penances  for 
money  (which  we  forbid  to  be  made  without  great  and 
urgent  caufe),  the  ordinaries  of  the  places  (hall  ufe  (o 
much  moderation,  as  not  to  lay  fuch  grievous  >  and  excef* 
five  publick  corporal  penances  on  offenders,  as  indiredlly 
to  force  them  to  redeem  the  fame  with  a  large  fum  of 
money.  But  fuch  commutations,  when  they  (hall  here* 
after  be  thought  fit  to  be  made,  (hall  be  fo  modeft,  that  the 
receiver  be  not  thought  rapacious,  nor  the  payer  too  much 
aggrieved;  uikder  the  penalties  before  mentioned.  £iW.  323. 

4.  By  the  (latute  of  Circumfpedle  agatis,  13  Ed.  r.  Byfhit«te« 
y?.  4.  The  king  to  his  judges  fendeth  greeting  :  (Jfe  your*^ ' 
felvee  circumfpeSfully  concerning  the  bi(hops  and  their 
clergv*  not  puni(hing  tbem  if  they  hold  plea  in  court 
cbrifiian  of  fuch  things  as  be  mere  fpiritual,  that  is  to 
wit,  of  penance  injoined  by  prelates  for  deadly  (in,  as 
fornication,  adultery,  and  fuch  like  ;  for  the  which 
fometimes  corporal  penance,  and  fometimes  pecuniary  it 
injoined  («)  :  in  which  cafes  the  fpiritual  judge  (haill  have 

^^m^m^-mmam^         ■  i       «ii    ■  ■■.■■■■     i  ,      n  .,  ,    m,,,  ■  .  ■  ■  ■ 
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pbwer  (o  take  knowledge,  notwithftiodiog  the  king's  prV^ 
hibition* 

By  the  flatute  of  Articuli  cleri,  9  Ed.  2,  Jim  r.  ^«  2. 
If  a  prelate  injoin  a  penance  pecuniary  to  a  nnan  for  his 
offvnce,  and  it  be  demanded  ;  the  king's  prohibition  (hall 
hold  place:  But  if  prelates  injoin  a  penance  corporal, 
and  they  which  be  fo  puniflied  will  redeem  upon  their 
own  accord  fuch  penances  by  money ;  if  money  be  de- 
manded before  a  fptritual  judge,  the  king's  prohtbicioD  (hall 
hold  no  place. 

And  by  the  fame  ftatute,  r.  3.  If  any  lay  violent  hands 
on  a  clerk,  the  amends  for  the  peace  broken  (hall  be  be- 
fore the  king,  and  for  the  excommunication  before  a  pre- 
late, that  corporal  penance  may  be  injoined ;  which  if  the 
offender  will  redeem  of  his  own  good  will,  by  giving  mo- 
ney to  the  prelate,  or  to  the  party  grieved,  it  &all  be  re- 
quired before  the  prelate,  and  the  king's  prohibition  (hall 
not  lie. 

Be/on  the  ptilait'}  It  feems  to  be  agreed  by  the  canoaifii, 
that  archdeacons  may  not  inflict  pecuniary  penalties,  unlets 
warranted  by  prefcription,     Gihf,io^6. 
Difpofalofthe         5.  Dr.  AylifFe  fays,  that  anciently  the  commutation 

money  was  to  be  applied  to  the  ufe  of  the  church,  as  fines 
in  cafes  of  civil  punifhment  are  converted  to  the  ufe  of  the 
publick.     A)L  Par,  ^12* 

By  feveral  of  the  canons  made  in  the  time  of  queen 
Elizabeth^  and  in  the  year  164O9  it  was  to  be  applied  to 
jSious  and  charitable  ufes ;  and  the  Reformatio  Ugum  di« 
refied,  that  it  (bould  be  to  the  ufe  of  the  poor  of  the 
parifh  where  the  offeitce  was  committed,  or  the  offender 
dwelled.  And  there  was  to  be  no  commutation  at  all, 
but  for  very  weighty  reafons,  and  in  cafes  very  particular. 
And  when  commutation  was  made,  it  was  to  be  with  the 
privity  and  advice  of  the  bifhop.  In  archbiihop  Whit* 
gift*8  regtAer  we  find  that  the  commutation  of  penance, 
without  the  bifhop's  privity,  was  complained  of  in  par* 
liament.  And  it  was  one  of  King  ff'iiliam^s  injuoAioni, 
that  commutation  be  not  made,  but  by  the  exprefs  order 
tnd  dire£lion  of  the  bifhop  himft If  declared  in  open  court* 
And  by  the  canons  of  16409  if  in  any  cafe  the  chancellor, 
commiflary,  or  ofHcial  fhould  commute  penance  without 
the  privity  of  the  bifhop ;  he  was  at  leaft  to  give  a  juft 
account  yearly  to  the  bifhop,  of  all  commutation  monley 
in  that  year,  on  pain  of  one  year's  fufpeniion.  Gitf* 
1045" 

In 
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Iri  tBe  rei^n  of  qaecn  Anne^  this  matter  was  taken  intd 
tonfideration  by  the  convocation,  who  made  the  follow* 
Ing  regulations;  viz.  ■  ■  -  That  no  commutation  of  pc« 
tiance  be  hereafter  accepted  o^  allowed  of,  by  any  cede* 
fiaflical  judge,  without  an  exprefs  confent  giveti  in  wric^ 
ing  by  the  bi(hop  of  the  diocefe,  or  other  ordinary  hav- 
ing exempt  jurifdiSion  j    or  by  fome  perfon  or  perfons 
to  be  efpecially  deputed  by  them  for  that  purpofe :  and 
that  all  commutations,  or  pretended  commutations,  ac- 
cepted or  allowed  otherwife  than  is  hereby  direSed,  be 
ipfo  fado  null  and  void. — And  that  no  fum  of  money, 
given  or  received  for  any  commutation  of  penance,  or  any 
part  thereof,  (hall  be  difpofed  of  to  any  ufe,  without  the 
like  cdnfent  and  dire£)ion  in  writing,  of  the  brfhop,  or 
other  ordinary  having  exempt  jurifdiftion,  if  the  caufe 
hath  been  profecuted  in  their  courts ;  or  of  the  archdea- 
con, if  the  caufe  hath  been  profecuted  in  bis  court.     And 
all  money  received  for  commutation,  purfuant  to  the  fore* 
going  diredibns,  (hall  be  diTpofed  of  to  pious  and  chari- 
table uffs,  by  the  refpeSIve  ordinaries  above  named  :-^ 
Whereof  at  the  lead  one  third  part  (ball  by  them  be  dif- 
pofed  of  io  the  parifli  where  tbc  offenders  dwell.     And 
that  a  regifler  be  kept  in  every  ecclefiaftical  court,  of  all 
foch  commutations,  and  of  the  particular  ufes  to  which 
fuch  money  bath  been  applied.     And  that  the  account  fo 
legiftered  be  every  year  laid  before  the  bifliop,  or  othet 
ordinary  exempt  having  epifcopal  jurifdiftion,  in  order  to 
be  audited  by  them.     And  that  any  ecclefiaftical  judge 
or  officer  offending  in  any  of  the  prernifles,  be  fufpended 
for  three  months  for  the  faid  offence.     Gibf.  1046. 

But  as  none  of  thefe  regulations  are  now  in  force,  nor 
of  the  faid  canons  made  in  the^time  of  queen  Elizabeth 
and  in  the  year  1640 ;  Mr.  Oughtm  fays,  generally,  that 
commutation  money  is  to  be  giy^o  to  the  poor  where  the 
offence  was  committed,  or  applied  to  other  pious  ufes  at 
tbi  difcrttinn  pf  the  judge.     I  Ought.  213. 

About  the  year  1735,  the  bi(hop  of  Chefter  cited  bis 
chancellor  to  the  archbifhbp's  court  at  York,  to  exhibit; 
All  account  of  the  money  feceived  for  commutations,  and 
to  fiiew  caufe  why  an  inhibition  fliould  not  go  againft 
bim,  that  for  the  future  he  (bould  not  prefume  to  dif- 
pofe  of  any  fum  or  fums  received  on  that  account,  with- 
out the  confent  of  the  bifhop.  In  obedience  to  this,  an 
account  was  exhibited  without  oath  ;  and  that  being.ob- 
jeded  to,  a  fiilTer  wa^  exhibited  up6n  oath.  And  upon 
the  hearing,  feveral  of  the  fums  in  the  laft  account  were 
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•bjcAed  Jo  as  not  allowabley  tad  an  iohibitioa  prayed  to 
the  tSkSt  above.  But  the  archbiflibp^t  chancellor  refufed 
to  grant  fucb  iabibitton ;  and  was  of  opinion^  that  the 
btdiop  coald  only  oUijee  an  accoant :  and  To  difiniflrcd  the 
chancellor  without  cotts. 


l^enHon, 

nt  NS 10  NS  are  certain  funis  of  money  paid  to  cler« 
-^  gymen  in  lieu  of  tithes*.  And  foine  churches  have 
fettled  on  them  annuities  or  penfiom  payable  by  other 
churches. 

Thus  in  the  Rt^iftrum  Honoris  di  Richmond^  we  find  a 
|>enflon  paid  oiit  of  Coram  or  Coverhdm  abbey  in  tjie  c6iia* 
ty  of  Tori  (unto  which  the  church  of  SodSurgh  was  ap« 
propriated),  to  the  prior  of  Comtfjido  (tioto  whofc  prtory 
the  church  of  Ortw  was  appropriated)  for  the  (aid  church 
of  Sidburgh^  10  J.     Jippond*  94. 

Thefe  penfions'are  due  by  virtae  of  fome  decree  made 
by  ah  teclefia(!ical  judge  upon  a  controverly  for  thheSf 
iy  iAfhich  the  tithes  have  been  decreed  to  be  enjoyed  by 
bt\t^  arid  a  peniion  inftead  thereof  to  be  paid  to  another  ; 
oi-  they  Havcf  arifen  by  Virtue  of  a  deed  made  by  the 
consent  of  the  parfon,  patron,  and  ordinary.    P.  N.  B. 

117. 

At  the  difToIution  of  monafteries  there  were  many  pan 
fans  iflurne  out  of  their  lands  and  payable  to  (everal 
ecclefiadical  perfons ;  which  lands  were  vefted  in  the 
crown  by  the  fiatutes  of  diflblutioni  in  whkh  ftatates 
there  is  a  faving  to  fuch  perfons  of  the  right  which  they 
had  to  thofe  pctifions :  but  notwithftaiiding  fuch  geoefal 
favihg,  khofe  who  had  that  right  were  difturbed  in  the 
colleSine  and  receiving  fuch  penfiotts ;  and  therefore  by 
another  ftatute,  to  wit»  the  34  &r  ^5  H.  8*  c.  i^.  it  was 
enaded,  th^t  pen/ions ^  portions^  €orro£e$i  inJkmnifies^  fino-" 
dies^  proxies^  and  all  othtr  profits  duo  out  of  ibo  lands  of 
nUgious  boufis  dij/olvid^  jbaU  contitmo  to  h  paid  to  tccUfiaftical 
porfons  hy  tbo  occupiers  of  the  faid  lands.  And  tho  plmniijj^ 
may  rt^vor  thi  tbtng  in  dgmand^  and  tbo  valuo  tberoofin  da^ 
^aga  in  tbo  icdifiaftical  courts  Ugnher  with  cofts.  And  tig 
Ski  ho  jhall  ro€ov$r  at  th$  fomom  lawi  when  ihamije  is  tier  a 
^termihaUe% 


]9en^tt«  9$ 


By  the  fiamte  of  Circumfpede  agatis,  13  Ed.  i.  ft.  4. 
ffa  prilati  of  a  cburchj  or  a  patron^  demand  of  a  parfon  a 
p£mfan  dug  to  him ;  eli  fucb  dtmands  fhaU  bt  made  in  tbo 
fptrhuai  court:  in  which  cafty  the  fpiritual  judge  Jhall havi 
p9wer  to  take  knowledge^  notwithjtanding  the  kings  probi^ 
Ution. 

In  purfiiance  of  which,  the  general  doctrine  19,  that 
peniions,  as  fucb,  are  of  a  fpiritual  nature,  and  to  be 
fued  for  in  the  fpiritual  court  \  and  accordingly  when  they 
have  come  in  queflion»  prohibitiona  have  been  frequently 
denied,  or  conful rations  granted ;  even  though  they  have 
been  claimed  upon  the  foot  of  prefcription.    Gihf  706.  {p) 

But  Lord  Coke  fays,  if  a  penfion  be  claimed  by  pre- 
(cription,  there9  feeing  a  writ  of  annuity  doth  Ke,  and 
(hat  prefcriptions  muft  be  tried  by  the  common  law,  be* 
caufe  common  and  canon  law  therein  do  differ,  they  can« 
not  fue  for  fuch  a  pcnfion  in  the  ecclefiaftical  court.  2  Inft^ 
491. 

But  this  hath  fometiir.es  been  denied  to  be  law :  And! 
in  the  cafe  of  Jones  and  Stone^  T.  iz  IV.  Holt  chief  juf- 
tice  faid,  he  could  never  get  a  prohibition  to  ftay  a  fuit  in 
the  fpiritual  court  againft  a  parfon  for  a  penfion  by  pre« 
Ibription.     fVatf  r.  56.     2  Salk,  550. 

In  the  cafe  of  Dr.  Gooche  and  the  UJbop  of  London^  M. 
4^(?»  2«  The  bifbop  libelled  in  the  ({pltitual  courts  iiig» 
gcfting  that  Dr.  Gooche^  as  archdeacon  of  Eflex,  is  to  pay 
10 1,  due  to  the  bifliop  as  a  preftation^  for  the  exercife  of 
his  exterior  jurifdidion.  The  Dr.  moved  for  a  prohibi* 
lion)  alledging  that  be  had  pleaded  there  was  no  prefcrip- 
tioo  %  and  then  that  being  denied,  a  prohibition  ought  CO 
go  for  MtOt  of  trial.  On  the  contrary,  it  was  argue4 
for  the  biflio]),  that  the  libel  being  general,  it  muft  not  b^ 
taken  that  be  goes  upon  a  prefcription ;  but  it  is  to  be 
confidered  in  the  fame  light  as  the  common  cafe  of  a 
penfion,  which  is  fuable  for  in  the  fpiritual  court;  and 
the  nature  of  the  demand'  Ihews  it  muft  have  its  original 
from  a  compofition,  it  being  a  recompence  for  the  arch* 
deacon's  being  allowed  to  exercife  a  jurifdidion,  which 
originally  did  belong  to  the  ordinary.  And  by  the  court : 
71^  bifliop  may  certainly  intitle  himfelf  ab  antifUf^  with<« 
out  laying  a  prefcription ;  and  as  it  is  only  laid  in  gene* 
ral,  there  is  no  ground  for  us  to  interpofe,  till  it  appeara 
by  the  proceedings  that  a  prefcriptive  right  will  come  in 
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queftion }  if  they  join  iflue  on  the  pleft»  it  will  then  be 
proper  to  apply  ;  but  at  prefent  there  ought  to  be  no  pr9> 
bibition.     Sin  879. 

Af.  J72i.  BaiUy  and  C§rnes.  In  the  exchequer:  Abill 
was  preferred  for  a  penfion  only,  payable  to  the  preacher 
of  Bridgnorth ;  and  upon  hearing  of  the  caufe  (which 
was  afterwards  ended  by  compromife)  it  feemed  to  be  ad- 
mitted, that  a  bill  might  be  brought  for  a  penfion  only. 
Bunb.  183. 

A  bifliop  may  fue  for  a  penfion  before  a  chancellor,  and 
an  archdeacon  before  bis  official.    IFood.  b.  a.  c.  a. 

If  a  fuit  be  brought  for  a  penfion,  or  other  thing  due  of 
a  parfotiage,  it  feems  that  the  occupier  (tho*  a  tenant] 
cughc  to  be  fued ;  and  if  part  of  the  redory  be  in  the 
hand  of  the  owner,  and  part  in  the  occupation  of  a  tenant, 
the  fuit  is  to  be  againil  them  both,     ff^atf.  r.  53. 

And  tho*  there  is  neither  houfe,  nor  glebe,  nor  tithes, 
nor  other  profits  but  only  of  eafter- offerings  burials  and 
chriflnings  \  yet  the  incumbent  is  liable  to  pay  the  pen- 
fion.    Hardr,  130. 

If  an  incumbent  leave  arrearages  of  a  penfion,  the  fuc- 
cefTor  Ihall  be  anfwerable;  becaufe  the  church  .itfelf  i» 
charged,  into  whatfoever  band  it  comes.    Crp.  Eiiz*  8io* 


0enteeol}dl0. 


pENTECOStALS,  othcrwifc  called  WhUftaifar- 
-^  thing$^  took  their  name  from  the  ufual  time  of  pay- 
dient,  at  the  feafl  of  pentecofl.  Thefe  are  fpoken  of  in 
a  remarkable  grant  of  king  Henry  the  eighth  to  the  dean 
and  chapter  of  Worcefler ;  in  which  he  makes  over  to 
them  all  thofe  oblations;  and  obventions,  or  fpiritual  pro- 
fits, commonly  called  whitfun- farthings,  yearly  colleded 
or  received  of  divers  towns  within  the  archdeaconry  of 
Worcefter,  and  offered  at  the  time  of  pentecoff.  From 
hence  it  appears,  that  pentecoflals  were  oblations ;  and  as 
the  inhabitants  of  chapetries  were  bound,  on  fome  cer« 
tain  fefltval  or  feftivals,  to  repair  to  flte  mother  church, 
aind  make  their  oblation  there,  in  token  of  fubjcdiion 
and  dependance ;  fo,  as  it  feems,  were  the  inhabitants  of 
the  dfocefe  obKged  ta  repair  to  the  cathedral  fas  the  mo* 
ther  church  of  the  whole  lilocefe)  at  the  feaft  or  pentecoft. 

oometbing 
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Something  like  this  was  the  coining  of  many  prieffs  and 
their  people  in  proceffion  to  the  church  of  St.  Auftin  in 
Canterbury,  in  whitfun-week,  with  oblations  and  other 
devotions  ;  and  in  the  regifter  of  Robert  Read,  who  wag 
made  bi(hop  of  Chichefter  in  the  year  13969  there  is  « 
letter  to  compel  the  inhabitants  of  the  parilhes  within  the 
archdeaconry  of  Chichcfier,  to  vifit  their  mother  church 
in  whitfun-week,    Gibf.  976.     i  Warn.  339, 

Thefe  oblations  grew  by  degrees  into  fixed  and  certain 
payments,  from  every  parilh  and  every  houfe  in  it ;  as  ap- 
pears not  only  from  the  aforementioned  grant  of  king 
Henry  the  eighth,  but  alfo  from  a  remarkable  paflage  ia 
the  articles  of  the  clergy  in  convocation  in  the  year  1399; 
where  the  fixth  article  is,  a  humble  requ<fft  to  the  arch- 
bifliops  and  biibops,  that  it  may  be  declared,  whether 
pcter-pence,  the  holy  loaf,  and  pentecoflals  were  to  be  paid 
by  the  occupiers  of  the  laiuls,  though  the  tenements  were 
fallen  or  not  inhabited,  according  to  the  ancient  cufiom^ 
when  tytry  parilh  paid  a  certain  quota.     Gibf.  976. 

Thefe  are  ftill  paid  in  fome  few  diocefea ;  being  now 
only  a  charge  upon  particular  churches,  where  by  cuftom 
chey  have  been  paid.  Aim.  Par.  Ant,  596.  Dtg.  p.  2* 
t.  15. 

And  if  they  be  denied^  where  they  arc  due,  they  are 
fecovcfaUe  in  the  fpiritual  court.     Gibf»  977.  ^q) 

Perambulation    See  ^MVbf 


M0^ 


j^erinDe  tjalere* 

PERINDE  valifi  was  a  writ  of  difpenfation  grant-* 
ed  by  the  pope  to  a  clerk  admitted  to  a  benefice, 
although  uncapable^  taking  that  name  from  the  worda 
of  the  difpenfation,  which  made  it  perinde  vaitn^  that 
is,  to  be  as  effectual  to  the  party,  as  if  he  were  capable. 
Gihf.  Sj. 


(j)  1F.frm.6s7. 
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IF  perjury  be  commuted  iq  a  temporal  caufe,  it  it  pu« 
nifliableonly  in  the  temporal  courts;  but  where  it  is 
committed  in  a  fphitual  caufe,  the  fpiritual  judge  hath 
authority  to  inflid  canonical  punifhment,  and  prohibition 
frill  not  go.     Gibf.  1013.     i  Ought,  9.  {s) 

For  by  the  ftatute  of  CircunifpeAe  agatis,  13  BJ.  i. 

Jl,  4., For  breaking  an  oath,  iuhath  been  granted, 

that  it  (hall  be  tried  in  a  fpiritual  court,  when  money  is 
not  demanded,  but  a  thing  done  for  the  punifliment  of 
fm;  in  Which  cafe  the  fpiritual  {udge  Ihall  have  power 
to  take  knowledge,  notwithftanding  the  king's  prohibi- 
tion. 

For  although  the  cafe  be  fpiritual,  and  (he  perjury  is 
Committed  in  the  fpiritual  court;  yet  the  judg^  there  can 
only  punifli  pro  falute  animae :  but  the  party  grieved  by 
fucb  perjury  y  muft  recover  his  damages  at  the  common  law. 

Gi^.  1013.(0 

In 


(r)  Perjury  before  the  cooqueft  was  panifhed  by  corporal 
cha^ieineat*  baiiifhmcnt»  and  fometimes  death.  3  Imfi^ 
e.  74.  16  Fim.  310.  Afterwards  the  kiog'a  council  ttM  lo 
aflemble  and  punifh  perjuriei  at  their  difcretion  ;  and  the 
fpiritual  coun  proceeded  agaieft  the  offenders  ffo  lafi9n§fddm 
Cro.  EIsK.  521.  Unlawful  oaths  are  mentioned  as  ooe  reafon 
for  the  inititttiiofi  of  the  court  of  ilar-chamber  in  3  ffem.  7. 
r.  I.;  and  profecutioos  in  that  court,  for  this  crime,  were 
-very  frequent  both  before  and  after  the  5  £/i«.  r.  9.  which 
tnflifted  ftatutable  penalties  upon  perfoos  guilty  of  perjury, 
and  thofe  who  fhould  procure  them  to  commit  it;  and  gave  an 
adlicn  of  20I.  againft  the  former,  and  40 1.  againft  the  latter, 
to  the  party  grieved.  The  court  of  ftar-chamber  was  after- 
wards aboliihed  by  16  C.  i.  r.  10.  .which  in  ^  2.  recites^ 
t^at  all  matter  sexaminable  there,  might  be  remedied  and  re^ 
d'r^ff^d  by  the  common  law  ;  and  the  common  law  being  finca 
aided  hy  the  2  G.  2.  r.  25  w  Sod  23  G.  2.  r.  1 1 .  (the  firft  of  wkich 
ilatutes  ampow^rs  t-he  court  to  lend  the  offender  to  the  houfe 
tf  corre^ion,  or  to  tranfport  him  for  feven  years,  and  the 
fecood  facilitates  the  procefs  of  conviftioi))  indidments  for 
this  crime  are  chiefly  now  at  common  law.  See  4  £L  Com* 
137.   Haivi.  PL  Cr.  r^.  49* 


!i)  Keil'w,  30.  h,  7. 
4  If     '^- 


one  makes  a  falfe  oath,  the  party  is  pnniihaBIe  for  It 
by  an  aSiom  nt  the  eafi,  if  it  be  not  perjury  for  which  he  may 
be  indided.  There  is  a  diiference  between  ^/al/i  taib  and 
firjurji  for  one  is  judicial,  the  other  extrajudicial;  and  the 

bw 
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In  the  flatttte  cf  pttjury^  5  ^'s.  r«  9.  there  is  a  pro- 
%ifo,  that  the  fame  ihall  not  extend  to  any  fpiritual  or 
ccclefiafiical  cqurt ;  but  fitch  pfieoder  m  {hall  be  (oHtf  of 
perjury,  or  fuhoro^tioo  of  perjury,  (hall  and  may  be  pu^ 
nilhed  by  fuch  ufual  and  ordinary  laws  as  heretofore  hat^ 
heen,  and  yet  is  ufed  and  frequented  in  the  faid  ecclefiaftt- 
cal  courts,   yi  ii.  ' 

In  the  ftatMte  of  the  5  Eliz%  o  23.  concerning  the  writ 
de  excommunicato  capiendo,  perjury  in  the  ecclefiaftical 
court  is  fpecified  as  an  offence  (amongft  others)  for  which 
a  perfon  may  be  excommunicated.  £And  convifiion  of 
perjury,  either  in  the  temporal  or  ecclefiaftical  courts,  is  a 
caufe  of  deprivation  of  benefice.    3)0p2itlflC{on,  in  fui.} 

E.  11  ff^.  Biihop  of  St.  David's  cafe.  By  Holt  chief 
Jttfike :  It  hath  been  a  queftion,  whether  peijury  in  the 
fpiritaal  court  can  be  tried  in  the  temporal ;  and  in  all 
the  cafes  where  it  hath  been,  the  perlbns  have  been  ac* 
quitted,  and  fo  it  hath  been  ended,  but  k  is  not  yet  fettled. 
Lm  R^/fu  451. 

Af.  4  Gio.  K.  and  dwiu  An  information  was  moveil 
for  againfl  a  clergyman,  for  peijury  at  his  admiffion  to  a 
living,  upon  an  affidavit  that  the  prefentation  wu  firno;* 
siiacal.  But  the  court  refufed  to  grant  it,  till  he  bad  beea 
Coavi£led  of  the  fimony.    Sir.  70.  {u) 

Perpetual  curt.    See  CvxotU 
Pews  in  the  churchy    See  €im%i* 

law  ioflids  greater  panifhinent  for  a  falfe  oath  made  in  p 
court  of  joftice  than  elfewhcre»  b^caufe  of  the  prefervation  of 
jaftice.  Per  JUik,  C.  7.  /•  Howill  v.  Gw/m.  S/ilg/,  357.  If 
she  party  grieved,  (by  falfe  affidavit,)  receive  daoagea  either 
by  aoy  wroagfal  proceeding  of  the  judge,  or  miifeaiance,  or 
nonfeafance,  or  falfity  of  any  minifter,  or  by  oDJaft  profecu- 
eion  of  the  party,  he  m^f  have  an  adion  oa  the  cafe,  aad  re- 
cover damages.  12  Jtip.  128.  Cartas  487.  But  one  cannot 
liave  an  a^Son  00  the  cafe  agaioft  a  witnefii  for  fwiearing  that 
M  fottACain  of  filver  ,worch  500 1.  was  only  wordi  iSol.;  1^ 
jeafon  of  which  falfe  oath,  it  was  iofifted  the  jqry  ^ve  aool. 
damages  ioiUad  of  500 1.^  For  if  this  were  fu. fired,  t^fsry 
witnefs  might  be  drawn  in  qucfiiom  Damfort  y.  oj0f/o9.  ^ 
Cr§.  SUk.  520.     1  Fin.  ^i. 

{m)  There  are  antkorities  and  Jt^a  to  (hew,  ttat  perfary  ia 
Wf  ceart,  not  excepting  couru  ccclefiaftica7,  may  be  punfmcd 
-hy  iadtAmtnt  or  infot mation  ia  the  senpoial  courts ;  Uit 
*f  Mb/.  548.  a  Jtstf.  Ji.  2$7.^  t6  Fim*  JL  313,  314. ;  hat 
H  mv^.be  HI  commoii  law,  at  it  is  aided  by  ibc.  t^G.  a.  €•  af  • 
4ad  tg9^i9i^  f-  iumAA^  ap^n  the ftat.^f ^£p» 

^     .  G4  ipeter* 
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<  • 

pETER-PENCE  was  an  annual  tribute  cf  ona 
^  penny  paid  at  Rome  out  of  ^vcry  family;  at  the  fcaft 
of  St- Peter.    Oibf.Sy.      * 


-«r- 
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I .  rrrE  THERSHED.  Forafmuch  as  the  foul  is  far 
^^  more  precious  than  t^t  body,  we  do  ph>hibtc  uti* 
der  the  pain  of  anathema,  that  no  phyfician  for  the  health 
pf  .the  bo4y»  (ball  prefcrlbe  to  a  fick  perfon.any  thing 
which  may  prove  perilous  to  the  foul.  But  when  it  hap^ 
pens  tha|  he  is  called  to  a  fick  perfon,  he  ihali  firft  of 
all  efTeflually  perfuade  them  to  fend  for  the  phyficians  of 
the  foul ;  that  after  the  fick  perfon  hath  taken  care  for  hi9 
fpirjtual  medicament,  he  may  with  better  tflt&'  proceed  to 
the  cure  of  his  body,  And  the  tranfgreflbrs  pf  this  cpn* 
dilution,  (hall  not  efcapc  the  puni(bment  appointed  by  the 
council*     Lind.  330. 

That,  is,  by  the  council  of  Latcran  under  Ii^nocent  the 
third  :  from  the  canons  of  which  council  this  confiitution 
was  taken  :  which  punifhment  i?,  a  prohibition  from  th^ 
entrance  of  the  church  until  they  (hall  have  in^de  com- 
petent fatisfaflion.     Jchnf  Wether(h. 

2.  By  the  3//.  8*  ^*  If*  forafmuch  as  the  fcience  and 
cunning  of  phyfick  and  furgery  (to  the  .perfe£L  knowledge 
whereof  be  requifite  both  great  learning  and  ripe  experts 
ence)  is  daily  within  this  realm  exercifed  by  a  great  multi* 
tude  of  ignorant  perfons,  of  whom  the  greater  part  have 
no  manner  of  infight  in  the  fame  nor  in  any  other  kind 
of  learnings  fomc  alfo  can  no  letters  on  the  book ;  fo  far 
forth,  that  comnnon  artificers,  aa  fmiths,  weavers,  and 
wpme|i,  boldly  apd  accuftomably  tal^e  iipop  them  great 
cures,  and  things  of  great  difficiilty,  in  the  which  they 
paxtiy  ufe  forcery^and  witchprafi^  partly  apply  fuch  me- 
^^jcines,  unto  .the  difeafe  f^p  be  very  ^oja^Sy  i|nd  ootiuog 
loeet  thereof  i  to  .tfce  ly'gii  (^fplej^fur^s  of  Qod«  unrat  m^ 
.famy  to  the  faculty,  and  the^rievblid  hurt  snd  ^efifufitaa 
.pf  many  of  the  ..king's  liege  people^  moft- e^jccially  c^ 
jt^eip  that  cannot' ^difcern*  the  "vnciiimfiig  ^oti''tb^ciHi<? 
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fitng :  Be  it  therefore  (to  th^  furety  tud  comfort  of  all 
nanjier  of  people)  eoaded,  that  00  per/on  vitbio  the 
oty  of  linden,  nor  within  feven  miles  of  the  fame«  (halt 
take  upon  him  to  exercife  and  occupy  as  a  phyfician  or 
furgeon,  except  he  be  Arft  examined,  approved,  and  ad« 
mittcd  by  the  bi(hop  of  London,  or  by  the  dean  of  Paul*a 
for  the  time  being,  calling  to^  him  or  them  four  dodlors 
of  phyficy  and  for  furriery  other  expert  perfons,  in  that 
faculty,  and  for  the  iirft  examination  fuch  as  they  (hall 
think  convenient,  and  afterwards  always  four  of  them 
that  have  been  fo  approved ;  upon  pain  of  forfeiture,  for 
every  month  that  they  do  occupy  as*  phyficians  or  fiir* 
geons,  not  admitted  nor  examined  after  the  tenor  of  this 
a£i^  of  5  1.  half  to  the  king,  and  half  to  him  that  (ball 
fue*  And  that  no  perfon  out  of  the  faid  city  and  precindl 
of  feven  miles  'of  the  fame,  except  he  have  been  as 
is  aforcfaid  approved  in  the  fame,  take  upon  him  to  exer- 
cife and  occupy  as  a  phyfician  or  furgeon,  in  any  diocefe 
within  this  realm ;  unlefs  he  be  firft  examined  and  ap- 
proved by  the  bi(hop  of  the  fame  diocefe,  or  (he  beiag 
out  of  the  diocefe)  by  his  vicar  general,  either  of  them 
calling  to  them  fuch  expert  perfons  in  the  faid  faculVies 
as  their  difcretion  (hall  think  convenient,  and  giving  their 
letters  teiiiinonial  under  their  feal  to  him  that  they  Ihall 
fo  approve ;  upon  like  pain  to  them  that  occupy  contrary 
to  this  slA  (as  is  abovefaid),  to  be  levied  and  employed 
^fter  the  form  before  expreiled. 

Provided,  that  this  a£k  (hall  not  be  prejudicial  to  the 
univerfities  of  Oxford  or  Cambridge,  or  either  of  them  ; 
pr  to  any  privileges  granted  to  them* 

3.  (A)  By  the  14  £5*  15  //.  8.  r.  5.     Phyficians  in  Lon-  incorparttta !« 
don  and  within  feven  miles  thereof  are  incorporated,  with  Lob^oa. 
power  to  make  fiatutes  for  the  government  of  tbefociety ; 
and  no  phyfician  (hall  pradtfe  within  the  faid  limits,  till 
admitted  by  the  prefident  and  comipiinity  under  their  com-  , 
ippn  feal ;  on  pain  of  5  I.  a  month,  half  ^0  the  king,  and 
naif  to  the  fociety.     And  four  cenfprs  are  to  be  .chofea 
yearly,  who  (hall  havfs  the  ordering  of  the  prafiitionesi 
within  the  faid  limits,  and  the  fupervifing  of  medicinca; 
with  poyver  to  fine  and  imprifon. 

Aod  it  is  further  enaAed,  that  whereas  in  dioeefes^  of 
England  out  of  London,  it  is  not  light  to  StYid  alwftys 
•men  able  fafficiently  to  examine  (after  the  ftatute)  fuch 
as  fliairb^  admitted  tb  exercife  phyfic  in  -them;  there- 
fore no  perfon  (hall  be  fuffefed  to  exertife  or  pradife 
WPh^,<  through  Eogland,  ontil  fuch  time  as  he  be 
^     ^  '  examined 


^  p}^f(kimfi. 


ttOLtmnti  at  London,  by  the  pre&dent  and  three  of  tkie 
oleAtof^tlie  Aid  Society  $  tnd  to  heve  from  <tbem  letters 
f^monial  of  their  ipfiroiriiig  end  examinatioo  ;  except  be- 
te a<eradM(e  of  Oxford  or  Cftmbridge,  wMch  hath  ec« 
conipTiflied  all  things  for  hit  form  without  any  grace  (x) 

But  at  to  fiirge$nsj  the  law  remaincth  as  before  ;  that 

thcjr  AaH  he  ticeofed  by  the  hifliop  of  the  diocefe,  or  his 

¥Soar  general  refpcdively. 

p^fttiratT]         [By  32  H.  8.  c.  42.    The  barbers  and  (urgeont  of 

•   London  were  united  and  incorporated,  and  exempted  from 

bearing  arm,  or  ferving  on  inquefts  or  offices.    But  they 

were  not  to  ufe  each  other's  trade.    By  18  G.  2.  €.  15. 

the  union  was  difldlved  i  and  the  fiirgeontof  London  were 

made  a  feparate  oorporatlon,  with  power  to  enjoy  the  fiuqe 

privileges  as  by  former  ads  or  grants.    See  4  Burr»  2j j}* 

By  25  (?•  2.  c,  37*     The  bodies  of  murderers  conTtoed 

and  executed  in  London  or  Middlefex  fliall  ibe  delivered  to 

Surgeons^  Hall ;  and  in  other  counties  to  fuch  furgeont  at 

the  judge  fliall  direft.] 

In  the  cafe  of  4he  college  of  pbyfictans  againft  £ivftt» 
3E.  \i  fV.  The  plaintiffs  brougSt  an  adion  ^  debt  againft 
Che  defendant  for  25 1,  for  having  pradifed  phyfic  with* 
in  London  iive  months  without  licence*  Upon  nil  deb^ 
pleaded,  it  was  tried  before  Holt  chief  juftice  at  Gufld- 
hall'3  and  the  defence  was,  that  he  was  a  graduate  doAor 
of  OitfoFd.  But  it  was  ruird  by  Holt,  upon  coniidera- 
tion  of  all  the  ftatutes  concerning  4bis  matter,  that  he 
could  not  praAite  within  Lcndm  or  feven  miles  round, 
aaithout  lioence  of  the  collegeof  phyficians.  And  by  his 
diredlion  a  verdiS  was  given  for  the  plainiiSs.    £•  Raptu 
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{m)  Wii.  12  MU.  602. 

(jp)  See  alfo  Tix.BQnbawfi  ^fe,  -S  Kip.  107.  where  6ve|t 
roles  are  laid  down  for  the  better  dir^ £Uod  of  the  prefidci^c 
wad  commonalty  of  the  college  for  the  future ;  and  note,  that 
jMider  the -charters  graated  to  the  college,  and  coafirmed  by 
a£U  of  parliament,  they  may-fiae  and  imprifon  any  pevfonfor 
it^frm&im  as  a  pbyiician  within  the  limitsof  their  jerifiiiAion. 
QMitifUik  Vf  BmrwiU^  hd^  Kkjwu  454.  Cmbt.  76.  1 2  M§d.  366. 
For  farther  iaforaiatioo  4Svto  |he  irnics  of  the  ciiUegt»«iae 
Ki*  V;  Br.  JJki^  4t  mL  4  J^r.  ^S/S;  ap4  ante,  skat  ^ 
phyfician  cannot  jn^atain  an  aaioii  fpr  l^is,ftes,  ,tl^  being 

And 
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Jini  the  Kkc  was  «djiidgc4  on  a  fpecid  fsrtriiSt^  M^ 
4  G#f.  1747 ;  in  Che  cafe  of  Df«  If^tfi^  who  was  a  grad«« 
Mt  of  CUford.    /V.     10  MhL  35g* 

f3-(B)  By  the  32  H,  8.  c«  40.  All  iBcmbcM  of  tkc  Mtyftanh  At 
col^ee  of  phylfcians  ia  London  are  dtfeharged  of  Icceping  ^^^^y  ^^^^ 
jwatoh  or  wafd,  or  being  chofcii  conftaU^  ftc.  and  aio 
enabled  to  pra Atfc  Airgery.  lAnd  iaihaU  he  lawlul  for  tbo 
prefident  and  feUews  of  the  fatd  college  yearlyio  chiifa 
four  of  (heir  number,  wha  iball  havo  power,  after  being 
fwora,  to  enter  the  boufe  of  any  apothecary  in  the  faid 
city,  to  fearcb  and  view  his  wares  and  druga^  and  fuoh  aa 
tbey  (ball  find  dcfedive  and  corrupted,  hiving  called  to 
their  affiftaoce  the  wardens  of  the  myflefy  of  apothecaricsi 
or  one  of  theoi,  (hall  caufe  to  he.  burnt,  or  other  wife  de« 
firoyed.  Apothecaries  denying  entrance,  to  forfeit  51* 
And  by  i  Mar.  f.  a*  r.  9.  if  the  wardens  of  the  apotbe* 
cari^' company  (bail  negleik  to  go  with  the  prefident,  or 
the  faid  four  phyfi^ians  fo  defied,  they  may  fearcfc  and 
puoifh  apothecaries  ior  faulty  drMgs  without  their  affift« 
aoce;  and  all  perfons  refifting  to  forfeit  10 1.] 

4.  By  the  34  ^  35  i/.  8.  t.  S.  Where  by  the  ftatutc 
of  3//.  8.  £.  11.  for  the  avoiding  of  fofceriea,  witchcrafta 
^nd  jother  inconvenieocies,  it -was  ensfied,  that  no  peffon 
within  the  city  of  Liondon  nor  £even  miles  thereof  (hould 
take  upon  him  to  -exercife  as  phyfician  or  (brgeon,  esE* 
cept  he  be  fiift  examined  approved  and  admitted  by  ifae 
bifliop  of  London  and  other,  under  the  penalties  in  tho 
fame  afi  mentioned  ;  fince  the  ^making  of  which  afi,  the 
^unpany  and  f^llowihip  of  furgeons  in  *I/ondon,  mind* 
ing  only  their  «own  lucres,  and  nothing  the  psofit  or  eaft 
of  the  difeafed  >or  patient,  have  fue(|  and  tvoubled  divera 
boiieft  perfon^,  as  well  men  as  women,  whom  God  haih 
endued  with  the  knowledge  of  the  aaauie^kindaod-op^ 
ration  of  certain'  herbs  roots  and  waters,  and  the  ufing 
and  .minifiring  of  them  to  fuch  as-be  pained  with  cuftom* 
able  difeafes,  as  women's  breads  being  fore,  a  pin  and 
the  web  in  the  eye,  uncomes  of  hands,  burning,  fcald* 
ings,  fore  mouths,  the  ftone,  ftrangury,  faucelim,  and 
morpheWy  and  fuch  .other  like  difeaOes  ;  and  yet  the  (aid 
perfons  have  not'taken  any  thing  ibr  their  paiiis  or,  cuo* 
ning,  but  have  miniftered  the  fame  to  poor  people  only 
for  neighbourhood  and*God*s  fake,  and  of  pity  atul  cha- 
rity ;  and  it  is  now  well  known,  that  the  furgeona  ad<* 
mitted  will  60  no  cute  to  'any  |>erfon,  but  where  they 
(hal)  know  «  te  KWardad  with  41  .grettnr  (fum  or  leward 

thad 
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iban.  the  care  extendeth  vnto;  for  in  cafe  they  wouM 
mtnifter  their  cunning  unto  fore  people  uhrewarded,  there 
flioold  not  fo  many  rot  An6  perUh  to  death  for  lack  or 
'  faelpof  furgcfjr^aj'daily  do)  but  the  greater  part  of  fur- 
geons  admfttedi  be  much  more  to  be  blamed,  than  tbofe 
perfoos  that  they  trouble ;  fo«  altho'  the  moft  part  of  the 
pcrfons.of  the  faid  craft  of  furgeona  have  fmall  cunnings 
yet  they*  will  take  great  fums  of  money,  and  do  little 
tberefore^.and  by  reafon  thereof  they  do  oftentimes  im* 
pair  and  hurt  their  patients,  rather  than  do  them  good : 
In  confideration  whereof,  and  for  the  eafe  comfort  and 
health  of  the  king's  poor  fubje£ls,  it  is  enaded,  that  it 
fliall  be  lawAil  to  every  perfon  being  the  king's  fubjed, 
having  knowledge  and  experience  of  the  nature  of  herbs 
joots  and  waters,  or  of  the  operation  of  the  fame,  by 
fpecu4atiop  or  pradice,  to  ufe  and  minifter  in  and  to  any 
outward  fore,  uneome,  wound,  apoilemations,  outward 
f welling  or  dtfeafe,.  any  herb  or  herbs,  ointments,  baths, 
puhefs,  and  emptaiftersi  according  to  their  cunning  ex* 
perience  and  knowledge,  in  any  of  the  difeafes  fores 
•nd  maladies  aforefaid,  and  all  other  like  the  fame,  or 
drinks  .for  the  ftone  and  firangury,  or  agues ;  without 
fiiir,  trouble,  penalty,  or  lofs  of  their  goods:  the  fore* 
faid  llatutc,  or  any  other  ad,  ordinance,  or  ftatute  not^ 
Wtthftanding.  [In  Laugbtoft  v.  GarJr:ery  Cro.  Jac.  12 f. 
159.  this  a  A  is  confidered  as  repealed  qu^ai  the  college 
of  phyfusians  by  r  Mar.  Seffl  2.  c.  9.  which  confirms  the 
14  ^'  i;  H>  8.  r.  5.  and  thereby  abrogates  all  fubfequent 
aiQs  contrary  to  it;  and  though  this  was  afterwards 
doubted  in  £ktkr  v.  theCoUegffPhyficians^  Cr§.  Cor.  256. 
it  feeas  to  j:eceive  fome  confirmation  from  the  10  G.  i* 
€•  tOi  fioce  expired  ;  which,  tho'  it  recites  former  ads  oa 
the  fubjed,  does  not  mention  tiie  34  V  35  H.  8.1 
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'T*HE  piiWiB  a  tabl?  to  find  out  the  f^J^vlce  belongiag 
-*^  'lo'cacJfday,     Gibf.  tb^f    .    . 

Pious  ufcs.    Sec  CgadtiiMe  afeji* 

plays  in  the  church  or  churchyard. .  See  Cl^iii:^« 

^Pl»ys  in  the  uujverfitics. .  Sec  CoIIrgetf^ 
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TH  E  phugh  alms  was  a  kind  of  obladont  oeiog  fnofl[ 
commonly  a  penny  for  every  ploughs  to  be  paid  be* 
tween  caller  and  whitfuncide.    2  Still.  177*    ,   ^ 


!•  13  Y  a  canon  made'  in  the  council  of  Laf^ran,  |)bl(!en  Reftrmrticf 

-"  urtder  pope  Innocent  thethirrf.^  tn  the  ytar  of  our  pl«r«lkjr*f 
Lord  1215,  h  is  ordained/ that  woofotVtr  Jhull  taJte  anji 
hnufice  witb  turg  of  fouh^  ^f  hijhali  before  Bave  obiaimd  a 
Kh  himfice^  /^a//  ipfo.  jure  bi  dtprtvid  ihtriof\  and  If  hi 
Jhall  contend  to  ^etaihthefanitj  Ve  Jhall  hi  difriud  of  tho  othtr  : 
and  thi  patrm  of  the  fornfer^  immidiatofy  aftfr  his  aUeptino  of 
the  latter y  Jhall  beftow  tj^e  fajne  upon  whom  hi  Jhall  think 
worthy^     Hughes,  c.  16.     Gibf  903. 

Ochob.  Beforo  injlhuttoft^  ft  Jhall  be  inquired^  whether  thi 
fTifenttt  hath  any  othgr  benefice  with  eure  of  fouls ;  and  if  hi 
bath  fuch  benefice^  it  Jhall,  be  inquired^  whether  he  hath  a  dif^ 
finfation  :  Arid  if  he  hath  rtot  a  fufficient  dtfpenfattony  he  Jhall 
hy  no  means  be  admitted^  unlejs  he  da  Jirjl  mate  oath^  that  tm" 
mediately  upon  his  taking  pojfejjion  of  the  benefice  unto  which  he 
is  infiituted^  he  will  Vefign  the  r$ft.  Whoreupon  he  who  grant" 
iib  injlitutim  Jhall  immediately  give  notice  to  the  bijhops  im 
wbofe  diocefes  Juch  former  benefices  Jhall  be^  and  alfo  ta  thepa* 
trons  that  thiy  may  difpofe  of  the  fame.  A  then.  129. 

Otbob.  Whtn  confirmation  is  to  be  made  of  the  election  ofd 
hifiup^  amongft  other  articles  of  inquiry  and  examination  accord^ 
ing  to  thi  dire£fion  of  the  canons^  it  Jhall  be  diligently  inquired^ 
whether  Be  who  is  elelfed  had  before  his  eleSfion  feveral  benefices 
with  euro  of  fouls  ;  and  if  he  be  found  to  have  hadfuch^  it 
Jbail  bi  inquired  whether  he  hath  had  a  difpenfation  \  and  wbe* 
thiet'thi  Afpenfation  (if  he  Jhall  exhibit  any)  is  a  true  di/pen» 
Jktfion^  and  extendetb  to  all  the  benefices  which  he  pojfejfed. 
Athofi.  133. 

According  to  which  confiitotion  we  find;  In  the  times 
>  of  fb^  archbifliops  Peccham  and  Wrnchclfea,  thatconiir* 
nation  wat  denied  to  three  biihops,  by  reafon  of  pluralities 
without  proper  difpenfation.    Gibjft  905. 

Peccham* 
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^ecchaoi*  Hi  wbo^pM  bmft  mmn  tm/^s  than  mi  taith 
man  if  fiult^  witBout  dtfpenfHim^  JbM  hold  $nfy  thi  Imfi  % 
md  if  hi  Jballfirivi  to  bold  tbi  reft^  hi  Jhallfirfnt  alL  And 
it  iiftinbir  ditrted^  tb^t  hi  whoJbaU  taki  more  himficn  ibmt 
,  M/y  hcniff  CKti  if  fnis^  if' biing  othirtoiji  incompatihU^ 
/  withiut  difpinfaum  apojtotnal^  iitbif  hf  In/titutioH  or  iy  tit& 
%f  ammendam^  #r  011/  hj  injiltution^  and  Mn§ibir  by  ammm^ 
4aau  ixapt  ihif  ti  biU  ia  ^b  maaiur  as  is  pirmiiiid  tg^  tin 
€infiitutiim  of  Gregory  publiflnd  in  tbi  awidl  of  Lions  % 
/hall  hi  diprtvid  if  them  aU^  and  hi  ipfo  fado  ixammunicaiidj 
ondflHtd  not  hi  abfihid  but  by  usir  ourjuuiffirs  if  tbi  ap^i* 
Uckfei.     Lind.  137. 

tiawrig  curi  of  finls'\  Wbethet  it  be  a  cathcdnl  or  pa** 
rochial  church,  or  %  cbapel  having  cure  of  the  parifliioDert, 
cither  de  jure  or  de  fa^o  \  fo  that  there  be  a  pariihi 
wbercin  be  cap  exrrcifb  parochial  ritea:  alio»  Wfacthcf 
It  be  a  dignicyt  or  office,  or  church;  at  there  are  maay 
arcbipre(bycers»  archdeacons,  and  dcanst  who  b»vc  nor 
church  of  their  own,  yet  they  have  jarifdidion  over  OMoy 
churches*    Ltnd.  13s* 

Or  bisftg  otbirwijiincimpatibli}  NameTyt  dignities,  par* 
(boages,  and  other  ecckfiaftical  benefices^  which  require 
perfonal  refidence  either  by  ftatutCi  privilege,  or  cuftooi* 
Lind.  137, 

In/nch  manmr  as  is  permittidbythi  a^ftkaiiitt  of  Gregory] 
N#tnely,  that  he  to  whom  the  benefice  is  granted  in  com* 
mendam  be  of  lawful  age,  and  a  pricftj  and  that  it  be 
one  only,  and  of  evident  neceffity,  or  advantage  to  the 
church,  and  to  continue  no  longer  than  £or  fix  months* 
Lind.  ij7» 

Andjhall  npt  hi  abfolvid  but  by  us  or  our  fmcaffirt^  ar  tbi 
apiftoUcJt  fii\  And  bv  another  conftitution  of  the  fame 
archbi(hop,  if  any  (haU  othcrwife  abfolve  tbem^tbey  ihall 
'be  accurfed.    Lind.  339. 

But  after  aU,  thefe  canons  and  cooftitutions  were  not 
intended  to  hinder  or  talte  away  pluralities ;  bus  to  tender 
difpenfations  neceflary :  for  a  clerk  vsas  allowed  lo  hold 
as  many  dignities  or  benefices  as  he  could  get,  witb  th* 

Cpe*s  difpenfatioo ;  which  was  eafily  >obtaiiied  ftom  bit 
jate  or  nuncio  refiding  here,  on  paying  the  fuma  ft* 
quired.    Jibnf.i^u 
UtaraSflttsT  1.  By  the  a  I  H.  8.  c«  13*    If  any  pirfinlavmg  iui  bi^ 

&?J!i^  ^        ^^^  ^'''*  ^^^  tffofJtf  Mng  if  tbi  yi^^  patniif9Li^^ 

^^  abiVit  accipt  and  taki  any  othor  with  cun  rffiuk^  andbii^ 

Jlitntid  and  induaid  in  pifftffmn  oftbipimti  thin  and  immi^ 

9  Atit^ 


l»lftralil;p«  ^5 


4U^m^idim  kw  Uk$vrid^  And  hfiM  h$  Imkfidf  0O$fy 
fairmf  baping  tb§  advmfm  thirnf^  i§  pt^ffint  MiMbit^  ami 
tbtpr0fiBt$i  t9  b0pi  tb$  hiwgfii  9ftb$J!m$t  i^  fitch  Ith  mam" 
Mir  and  firm  as  ibo*  the  incuthbwt  had  dhd  or  r^gmd^  enf 
MutK€9  kmiHf  or  Sthsr  difpin/aihm  U  tb$  sMirarf  mtwithm 
ponding  :  and  ivirj  futh  Ucmci^  mkn%  mt  dif^njatian  U  h 
ahiainul  imirary  H  ibis  prifini  a&^  §/  ufhai  name  §r  qsmUH 
fuver  ihif  be^  Jbali  he  ntUrly  veidrndo/nme  iffe^^  And  sf 
anf  pirfin  9r  perfmif  eentrary  /#  thisprefM  a&i  /baUfrwiwra 
snd  ahiain  at  tbi  cnsrt  a/tiomt  er  eymhen  mnfHegm^^  tmkn^ 
uUratim^  er  di/pin/athnf  ta  reeehg  and  take  a0tf  wmre  hena-^ 
fie4s  mth euro  thorn  is  ahemUnuiedi  avtry  fisth  pirfm  mr  ptf* 
fmsf  fi  filing  fer  himfilf^  or  receiving  and  tMngJnA  bene/Ui 
byferee  •fjncb  Ucnue  mtien  teierSieM  #r  di/penfuiian^  thai  is 
tajajff  tbiflme  pirfin  erperfins  enly^  emdnane  otbir^fimllfer 
avtry  fitch  defank  incur  iha  penalty  if  ao/«  and  alfi  Ufe  the 
uhek  profits  ef  tntrrj  fitA  bemfia  tr  benefoet  acbtreaiveth  er 
iaiith  by  force  of  any  fnch  licence^  union^  toleratien$  or  d^ 
panfation  \  ba^u  the  iing^  emd  half  to  Inm  thai  wiUfuifar 
thifanu  in-any  oftbo  king's  conrts*    C  ft  iO|  1 1« 

If  any  perfmi]  Altho'  bifliopt  are  noc  witkia  thig  aSt^ 
odicrwife  cbtn  as  cooifticndaurieSf  that  ia»  haviiig  two 
bcDcficca  with  cattf  either  by  retakier,  ex  de  novo  {  yet 
it  ia  a  gmeral  law*  which  ought  to  be  taken  notice  of 
withottC  pleadings  by  the  fame  reaioa  that  the  ftatute  of 
the  1 3  EUm.  c.  io«  conoeming  leafet  of  the  clergy^  hath 
•flea  been  adjodte^d  a  general  Ikwt  tho*  bittlopt  are  not 
included  in  it.    &bf*  9c6« 

Httving  one  benefice]  So  at  that  he  hath  been  inftituttdt 
altho'  he  hath  not  been  induded  into  the  fafne  s  for  if  ho 
tidLeth  a  lecond  benefice  after  liich  ioAitution,  the  firft  ia 
voids  aa  much  aa  it  had  been  taken  after  induAion  alfow 
G^.906. 

.  ty' the  yearly  value  ofS  L  or  above"]  According  to  the  va- 
luation in  the  kiog'a  hooka;  for  fo  it  wm  iinaniniouflf 
refolved  by  the  court  of  common  pieu  in  the  23  C.  a.  nod 
before  that  in  the  8  C.  x.  by  the  fame  Court,  in  the  cafe 
of  Drake  and  HiU:  which  therefore  ia  at  thia  day  taken  for 
foWy  noiwithfiaading  the  taro  more  ancient  opiniotia  to  the 
contrary^  one  in  Dyer^  7  Elix.  and  the  other  in  the  caie  el 
i3nMfand7Hrikntnthe43£/fK.   Gi^.^.  lf^aif,4.%. 

Qfi  L  or  above]  If  fuch£rft  benefice  ia  under  tfse  yeaalf 
aahie  of  8  L  in  the  king'a  booka^  the  fame  aa  not  withte 
ibii  ftatttt^t  bni  refta  iqpon  the  law  of  4he  cakuieb^  na  it 
sras  before  the  ftniuif  «    Gihfi  906. 
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Aetipt aki ittkiany  tihi^]  l\  is  not  mrterial hi  (hil  ttt^i 
of'whftt  vftlttc  the  fecohd  church^  is,  or  whether  rated  in 
the  kibgV  bo6k«  at  i\\  \  for^che  voidance  wiU  take  place 
equally  when  the  fecond  is  under,  a$  when  it  ts  aboVe  i\. 

And  b§  infiitutii  and  induffid  in  pojfiffim  #/  ^fomi]  AK* 
tho*  the  expreffioh  is  copulative,  and  fhouM  therefore  int- 
ply,  that  the  voidance  which  follows  thereup^Mi  doth  not 
take  place  till  after  indudion ;  yet  it  bath  been  often 
adjudged,  that  if  one  is  infiituted,  and  then  obtains  di(^ 
peafatioli,  and  after  that  ia  indufied,  the  difpenfation 
comes  too  late ;  not  only  becaufe  by  inftitutiotf  the  church 
is  full  of  the  incumbent,  and  one  cannot  have  a  difpenfa- 
tion to  tah  and  ntiive  (as  the  words  of  the  a£l  are)  what 
he  had  before ;  but  alfo  becaufe  by  inftitution  be  hinders 
others  from  being  prefented :  and  fo  by  obtaining  iofiitu- 
tion  to  many  churches,  with  fequeftration  of  the  profits  of 
them,  the  intent  of  this  ftatute  might  be  utterly  frufirated. 
GUf.  906. 

And  itJhM  h  lawful  ^9  iviry  patnn,  having  the  ado9wfin 
ihertef^  to  fttfent  anQthtr'\  If  the  firft  benefice'-was  of  Itfs 
value  than  8  I.  a  year ;  yet  by  his  acceptance  of  a  fecond 
with  cure,  it  is  at  this  day  in  jure  void  by  the  received 
canon  law :  and  there  needs  not  any  fentence  declaratory 
in  the  fpiritual  court,  to  make  way  for  the  patron's  pre- 
fcntation;  for  be  may  immediately  thereupon  (without 
either  deprivation  or  refignation)  prefent  a  new  iocum* 
bent  to  the  faid  church,  and  require  his  admiflion ;  and  if 
the  biOiop  doth  refufe  the  patron's  clerk^  a  quare  impedit 
lies  for  the  patron.  But  fome  opinions  are,  that  the 
church  is  not  void  but  by  deprivation ;  and  that^'the  taking 
of  a  fecond  benefice  with  cure  in  fuch  cafe,  until  depriva- 
tion, is  no  ceffion:  But  this  is  to  be  umlerftot>d,  that  it 
is  no  ceflion  to  the  difadvantage  of  the  patron  ;  fo  as  to 
make  a  lapfe  incur  from  the  time  of  fuch  ceffion,  no  no^ 
tice  having  been  given  to  the  patron  thereof.  For  until 
after  fuch.  clerk  (hall  have  been  adually  deprived  of  his 
£rft  benefice,  and  notice  thereof  given  to  the  pMron ;  be, 
|ho'  he  may,  yet  need  not  to  prefenc :  but  then  after  fiith 
deprivation,  the  church  is  void 'in  fado  and  in  jure,  fo  that 
ke  muft  at  his  peril  prefent.    IVatf.  r.  a* 

•And  if  an  incumbent  of  a  church  with  otife  under  8 1,  a 
year  doth  titke  a  fecond  benefice  with  cure,  in  whicfa  he 
is  alfo  inftituted  and  induAed:(«a  difpenfsition  beioja^^b^ 
taincd  for  the  holding  of  them  both),  by  whkb'the  firft  ta 
void  againft  the  patron^  fo  that- he  may  prefeoc-  (as  before 
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b  (bewed),  but  before  the  patron  doth  prefent  upon  fuch 
avoidance,  the  archbiOiop,  by  force  of  this  ftatute»  doth 
grant  to  the  clerk  a  licence  perinde  valere,  to  hold  the  firft 
wnih  the  fecnnd  benefice ;  this  is  no't  a  good  licence^ 
(altho'  confirmfd  according  to  the  Statute)  to  take  away 
the  patron's  prefentment,  tho'  his  church  was  only  void 
by  fo'cc  of  a  canon,  and  not  by  ftatute  :  for  by.  the  canon 
the  firft  brnefice  was  fo  void,  that  the  patron  might  have 
prefented  befoi«  any 'deprivation  ;  and  after  the  patron 
hath  once  a  title  to  prrfen^  this  title  cannot  be  taken 
away  from  hrm  by  a  fubfequent  licence,  unlefs  fucti  a  li« 
cence  could  make  a  void  church  full,     ff^atf.  c.  a* 

But  if  any  perfon  having  one  benefice  with  cure  bfroula, 
being  of  the  yearly  value  of  8  I.  or  above,  do  accept  and . 
Cake  another  benefice  with  cure  of  foul^,  and  be  inftituted 
and  induded  in  pofieflion  of  the  fame  (although  the  laft 
benefire  be  but  of  3  I.  value) ;  immediately  aft^r  fuch  pof« 
feffion  had  thereof,  the  firft  benefice  is  not  only  void  in 
law  but  in  fafio  alfo :  fo  that  the  patron  thereof  mufl  pre* 
fent  to  a  living  of  fuch  value,  fo  void,  within  fix  montba 
(without  expeAing  notice  from  the  ordinary)  Co  avoid 
the  lapfe  ;  it  being  then  not  only  void  by  canon  law,  but 
alfe  by  aft  of  parliament,  in  which  all  men  are  parties. 
But  be  need  not  (unlefs  notice  be  duly  given)  prefent  till 
ffich  time  as  his  clerk  is  induced  into  another  benefice/ 
For  tbo'  by  his  inflitution  he  hath  the  cure  of  fouls,  and 
the  church  Is  full  to  feveral  purpofes ;  yet  the  words  of 
the  ftatute  are,  **and  be  inflituted  and  induced  in  pof* 
**  fefion  of  the  fame;"  fo  that  until  he  be  induded^ 
there  is  no  ceffion  by  this  flatute,  but  only  by  the  canon 
law ;  by  which  law,  in  fuch  cafe  alfo  be  may  be  deprived. 

But  the  patron,  if  he  pleafeth,  may  prefent  fo  foon  aa 
bis  clerk  is  infiituted  into  another  benefice  incompatible^ 
altho'  he  hath  no  notice  from  the  ordinary  of  any  ceffion 
or  deprivation  made  of  the  firft  benefice,  by  reafon  of  his 
acceptance  of  another  by  inflitution  ;  and  tho'  he  was  only 
inflituted  into  the  firil  benefice,  and  not  indufied:  or 
elie,  if  he  pleafeth,  he  may  fue  fuch  perfon  in  the  court 
chrifttan,  to  have  him  deprived  by  fentence,  in  this,  aa 
well  as  in  any  other  cafe  where  the  living  is  void  by  the 
canon  law  only.    IVatf.  c»  2» 


(«)  See  SiffiflMfMy  m4t9t. 
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But  tbii  rule«  that  the,  accepting  of  a  fcoond  beila^ 
that  ia  incompatible,  tfoth  make  a  ceOion  or  ab/olutie 
avoi<iance  of  the  former,,  hath  lis  exceptions  :  At,  l«  If 
a  perfon  havifng  a  benefice  incompatible,  be  admiitcdf 
infticuted,  and  indulged  into  a  fecond  benefice  iocompa« 
tible  alfo,  but  doth  not  fubfcii^e  the  articles  according  to 
the  ihtute  *,  his  firft  benefice  i«  not  void,  becaofe  by  rea* 
fon  of  that  negle£},  he  was  never  incumbent  of  the  fis* 
cond.  The  like  law  feemeth  to  be,  if  4  man  faach  ob* 
fained  a  fecond  benefice,  incompatible  with  his  /braier$ 
by  a  fimoniacal  contrad ;  for  in  fuch  cafe  aIfo»  hie  pre* 
fentation  or  collation,  inftitution  and  indudioo,  are  ut« 
ttriy  V4»id  and.  of  none  elFtdl  in  law :  However,  the 
canon  law,  unlef^  a  pardon  intervene,  will  reach  him  in 
this  cafe  of  fimony  ^  for  b)f  that  he  may  be  deprived* 
ft»  If  he  that  hath  a  bfrnefice  incompatible,  before  he 
tal^es  another,  being  duly  qualified,  doth  obtain  a  fuffi* 
cient  difpenfation,  to  hold  at  on«  and  the  fame  time  mpre 
than  one  of  fucb  benefices  as  are  incompatible:  for  h/ 
difpenfiition,  a  man  at  this  day  with  os  (tho' he  benot 
qualified  by  degree  in  the  univerfity,  retainer,  or  birth) 
may  hold  as  many  benefices  without  cure,  pf  what  value 
foe^cr,  as  be  c<in  get  \  all  of  them,  or  all  but  the  laft,  be* 
ing  under  the  value  of  8  '•  a  year.     IVaif.  ..o  3*  . 

Any  Ikenii^  union » tr  ^thtr  di/pinfaii$H  (9  iht  C9ntr^f,n€i^ 
tMth/idnding}  The  wiUn  here  (poken  of,  is  meant  of  a 
temporaiy  union  fur  the  life  of  the  incumbent^  inftances 
of  which  are  common  both  before  and  fioce  the  refuiaia* 
|ion.     Gihj.  907. 

^nd  ivery  Juch  lictnci^  itnion^  cr  difpinfatian^  etmtrarj  $9 
fhii  tf^,  JhaU  bi  uiierly  void  and  9f  non$  effi£i\  One  being 
pniltflTed  of  two  benefices  by  difpenfation  according  to 
this  ftatute,  did  afterwards  by  a  trialcy  (or  a  difpeofa- 
.tion  to  hold  three)  obtain  a  third  benefice,  and  enjoyed  all 
the  three ;  and  Dyer  fays,  that  divers  juftices  and  ferjeantt 
were  oi  opinion,  that  the  firft  of  the  three  was  void,  and 
the  profits  of  the  third  forfeited  bv  this  claufe^  ajid  that 
only  the  fecond  remained  to  him.     Gibf.  907.     Dyer^zj. 

Alfo  in  (he  cafe  of  the  king  againft  the  bi(bop  of  ChU 
tbfjiif^  where  one  had  two  benefices  with  cure,  by  dif- 
|>enfatioo,  and  then  took  a  third  with  cure  (and,  as  it 
feemeth,  withciit  difpenfation)^  it  is  faid  to  have  been 
adjudged,  that  both  the  two  iiffi  fliould  be  void.     Gibf. 

^Oj.    Ntgf*  149.  .    ^ 

And  the  words  of  Hobart  are;  I  hold,  if  a  man  cake 

a  trialij9  whickJii  qot.attfiMvA  'hia,  te  cannot  by  that 
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%iV^  tM  Ibeneficcs^   becaafe   bis  difpenbtion  it  Vof^. 
JJpk  158. 

The  rule  of  the  cabon  law  is,  that  if  k  'perfoh  hiving 
)hv»  beocficcs  incompaiiblr,  fluli  by  difpenfatioD  accq>c  a 
tbiidi  and  be  in  quiet  pofieffion  tbe(cof,  the  two  firft  ihall 
be  Ipfo  bAo  void.     Gikf.  907. 

Upon  all  wbicb  confideratiohs,  if  a  third  beneiBce  is  to 
lie  taken  by  one  ifho  already  bolds  two  by  d^jpeofation, 
Vie  bcft  way  ia  to  deiertoine  which  6f  the  two  he  will 
Ittld  with  tne  thirds  and  to  make  the  other  void  by  refig* 
toatioD>  before  he  accepts  the  third.    Gthf,  907. 

SbaHff9€mr§  and  tttain  at  thi  a$An  of  Rome  J  In  the  ca* 
lalogue  of  facolttes  which  ^ere  graotabie  at  Rome  in  thd 
tiroes  of  popery  (befidea  the  commoA  difpeitrations  to  hold 
two,  tfaiee,  or  four  bencSc^s  incompatible)  are  ihefe  three 
tHam  follow:  i.  A  difpenfalion  to  whatfoever  and  how 
taaay  foever  benefices  incompatible  to  the  value  of  500  I. . 
a  year.  a.  To  the  value  of  looo  L  a  year.  3.  Without 
any  refiridion^  The  price  of  each  riling  gradually,  ac* 
to  akUs  degree  of  favour  and  profit.     Gibf.  907. 

And  how  much  the  prafiice,  as  well  as  law^  of  hold- 
ing plnralitiea  waa  altered. by  this  -ftatutr^  from  what  it 
Waa4ivhiUl  the  right  of  difpenfiuion  refled  in  the  pope; 
wHl  appear  (amongft  (nany  other  fuch  like  which  might 
be  Ineiitiont^)  from  ttii^  fapious  jnftance  of  Bogo  die  Clare^ 
Icdor  of  St.  Peter's  in  ihe  Eaft  in  Oxford)  who,  in  the 
tigbtk  Tear  of  king  Edward  the  firft,  was  prefcnted  by 
the  earl  of  Gloucefter  to  the  church  of  Wyfton  in  the 
touaty  of  Northampton,  and  obtained  a  difpenfation  to 
hold  the  fame,  together  with  one  church  in  Ireland,  and 
fourteen  other  churches  in  England  in  nine  difierent  djo- 
teles}  ail  which  benefices  were  valuied  ?c  that  tjme  at 
ia68l.  6s.  8 id.  Km.  Par.  Am,  292.  Gihf.  907.  mott 
Hift.  it  Anitq,  Univ,  Oxoiu  1 16.  ' 

[Finally  by  tbe  36  G.  3.  c*  83./  3.  which  rtcit^  the  ex* 
pediency,  that  churches^  curacit»<,  and  chapels,  augmented 
Of  the  governors  of  Queen  Aniie^%  bounty,  and  declared  id 
be  ptrptiual  cart%  and  bemficti  by  i  G.  1.  J?»'2.  c.  10. 
Ibould  he  fubje^  to  the  fame  rules  as  benefices,  with  re- 
iQpe£t  to  the  avoidance  of  other  benefices ;  it  is  enaAed» 
ibat  fuch  atfgwefttid  chyrcha^  turatiiSy  and  thapdt  Jhall  bt 
taofidirid  in  law  as  bentfices  prefentaiive^  fo  that  tbt  lictna 
tbarHO'/baU  §ptratt  ia  tbgfmi  fhanngr  as  inftiiutim  to  ftub 
hmefUa^  audfoail  rendit  voidabii  oibct  livings  in  liki  manmP* 
as  infiitsuUn  So  tbo/aid  bintfias ;  and  it  Jhaii  bt  lawful  for 
4ii  Hfi^t  ^  ordiaarj^  vdthin  wboft  jurifdiSlion  fuch  ang- 
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muidei  ehmreh^  twrtuy^  §r  ib^flmit  lift  U  P^^mH  umiif  Hi 

band  andftal  mrfftipind  $r  0U§wanafor  tbi  officiating  cttrmt^^ 

ct$  bt  mminattd  wr  anphytd  by  tbi  pifpitud  cu  aiiy  »r  inium' 

bint  ibir€%f^  n§i  ixtiu/ingj^pmndspirantutmi  fir  wUtb 

f0ym$nty  ibifmd  curate  fliall  buvi  sbe/ami ;  and  UL  nmidits 

at  an  by  tbat  aff  given  to  tbe  curatet  of  n&wg  and  wcartf 

wbofi  Jlipend  is  augmented  by  tbi  1%  Ann.  ft.  2.  c.  la.  /•  /• 

That  tbe  biihop,  or  ordinary,  on  complaint  to  hinr  made, 

fbali  fuBioiarHy  hear  and  dcteroiine  the  fame ;  and  in  cafe 

of  neglcd  or  refufal  to  pay  Tuch  ftipend  or  allovrance,  may 

fequefter  the  profita  of  fuch  benefice  for  or  yntil  payment 

thereof.  Vide  Cutdte0>  8.     But  tbe  ad  fecurea  to  all  in- 

tumbenit,  the  benefices  they  had  accepted  in  conjunAton 

with  augmented  cures  previous  to  the  paffing  of  it.  /  4«] 

Dirpchfiiion  3^  By  thie  aforefaid  ftatutc  of  the  21  H.  8«  c.  13.  it  ii 

<>^  P|«"lit7  ^1     enaficd,  that  ail  fpiritual  tmn  being  of  tbo  kln£$  cmtcilf 

'^"  tnay  pnubofe  lieona  or  difpenfatienj  to  taki^  reiiw^  and  beef 

tbree  parjonages  or  bentfices  with  cure  of  fouk:  and  aiiotber 

being  tbe  king*s  cbapkim^  and  teot  fworn  of  bit  €Ounat\  tbi 

ibaplaint  of  tbi  queen^  prince^  or  frimefs^  or  any  af  tbi  bin  ft 

fbildnn^  bretbren^fiflersy  nncUs^  or  aunts^  mayfemblablj  pur* 

ibafe  lianti  or  difpenfation^  ana  recoivi  and  irtp  two  parfm^ 

agit  and  btn^las  with  euro  of  fiuli :  Evory  arcbbijbop  and 

duki  tiiay  bavi  fix  cbaplainsi  twy  marqutfs  and  earl^  five  \ 

vifcounty  and  otior  bijbop^  four ;  chanallor  of  England  for  tbe 

tinu  beings  baron  and  knigbt  of  tbe  gofter^  ibrn}   every 

diitcbefsf  marcbiomfsy  emmttfi^  and  baronefs^  being  vfidcwsf 

two  i  treafurer^  controUer  of  tbo  king's  bouje^  tbi  king's  ftcfe* 
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tiory^  and  dean  of  bis  cbapel^  tbo  king's  ammr^  and  wtafii^  {f 
tbtroUiytwoi  Aiif  juftia  of  tbi  king's  bincb^  wg;  wardin 
of  tbi  five  portSf  one\  uberaf  every  om  tnay  pnrcbcfe  iiance 
or  difpenfatioUf  and  receive  bave  and  keep  two  parfonages  nr 
benefiees  with  cure  offiuh.  And  tbo  bretbren  and  font  $f  all 
temporal  lords f  wbich  are  bom  in  wedlock^  may  every  of  tbem 
purcbafe  liana  or  difpenfation  to  receive  bave  and  kap  as  many 
patfonagis  §r  benefices  witb  curt,  as  tbi  cbuplaims  of  a  duke  er 
arcbbifiop.  And  tbe  bretbren  amd  font  born  in  wedlock  ef 
ivery  knigbt y.  tnay  ivery  of  tbem  purcbafe  licence  or  difpenfa* 
iion^  and  reteivo  taki  and  keep  two  parfonages  or  bnujictt 

witb  cun  of  fouls.    C  1 3*  — i^ 2 1  • 

Parfonages  «r  beitifias]  Difpenfations  were  granted  here- 
tofore, for  fuch  a  number  of  beneficcay  without  fpeci^- 
ing  the  particulars  $  and  fometimei  with  an  additional 
power  to  exchange,  and  take  others  $  Qnly  keeping  with- 
in  the  number  in  point  of  poflcflion  at  one  and  the  fame 
lime*    fiut  tbe  later  and  fafer  way  hath  been,  to  grant 
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diTpmfation  only  for  presenting  the  voidaoce  of  a  bene* 
fice  in  ptjfTeflion,  by  the  taking  of  a  fecond,  however 
thefe  Wdfdt  may  be  capable  of  a  larger  interpretation. 
Cihf,  907. 

.  JSvgry  dukif  marfui/s^  iorl^  (fc]  And  altho'  fuch  dukeg 
niarquiis,  earU  or  tbe  like,  be  minorsy  an/d  under  age  ; 
vet  they  may  retain  chaplaMis  within  this  aA  :  as  was  ad* 
judg^  in  the  cife  of  the  queen  and  the  bifhop  of  Salijburyi 
even  cho'  the  lord  admiral,  in  whofe  cuftody  the  minor 
was^  might  retain  chaplains  in  his  own  right.^  4  C9.  1 19. 
C/i/  9  8. 

But  if  the  fon  and  heir 'apparent  of  a  baron,  or  fuch 
lijce,  retaineth  a  chaplain,  and  his  father  dieth,  and  the 
chaplain  purchafeth  difpenfation ;  fuch  retainer  .will  not 
avail,  becaufe  it  was  not  available  at  the  beginning* 
4  C:  90. 

And  if  the  perfon  who  retained  dies,  or  is  removed,  or 
is  attainted,  before  any  eiFed  of  the  retainer  i  it  is  gone, 
and  (ball  have  no  effed  afterwards :  but  if  it  taketh  ef- 
fed  before,  it  continues  good,  notwithftanding  death,  or 
attainder,  or  remnvaf%     Gibf  908*     . 

Bntbrm  and  fins  horn  in  wedlock  rf  n>try  kntghi\  Bat 
not.  brethren  or  fons  of  baronets  \  which  dignity  hath 
been  created  (ince  .the  making  of  this  ad.  Qihf.  908. 
That  is,  if  fuch  baronets  are  Jiot  alfo  knights* 

S.  22*  Prtivided,  that  the  faid  chaplains  fi  pur€hafing%  tak* 
itig*  rictiving^  and  ketping  hintjka  with  curt  §f  fouls,  as  is 
aforgfaid^  Jhall  be  hound  te  havs  and  exhibiti  when  mtdJbaU 
hi^  littsrs  undir  thi  Jign  and  fsal  9/  ths  king  $r  other  their 
lord  and  majtet^  tefiifying  whofe  chaplains  they  be  \  and  elfe 
met  to  enjoy  any  fuch  plurality  of  benefices  by  being  Jiichchap^ 
lain  :  any  thing  in  this  a^  mtwithftanding» 

Letters  under  the  ftgn  and  JealS  Which  may  be  in  this 
form  ;  **  Know  all  men  by  the/e  prefents,  that  I  the  right 
•*  honourable  A.  lord   ■  baron  of  ■■    have  ad- 

**  mitted,  conftituted,  and  appointed  the  reverend  B.  C. 
*'  clerk,  my  domeitick  chaplain  \  to  have^  bold,  ;|nd  en* 
**  joy  all  and  lingular  the  benefits,  privileges,  liberties, 
^  and  advantages^  due  and  of  right  granted  to  the  chap- 
'*  lains  of  noblemen  by  the  laws  and  (tatutes  of  this  realm. 
*'  Given  under  my  hand  and  feal,  the  ■  day  of 

«* in  the  year,"  &c. 

And  the  fame  being  under  hand  and  feal,  it  feemeth 
that  if  there  (hall  be  lawful  caufe'to  difcharge  hio|,  fuch 
difcharge  muft  be  alfo  under  hand  and  feal :  Which  may 
be  tP  this  eficd :  **  Whereas  I  the  right  honourable  h% 
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<c  fopj  ,  1.  ■■  baron  of  •'^-^—  by  writiftg  ntiAer  my  1iaii4 
•«  and  fcal,  bearing  date  the  — '— -  ^ay  of  •— —  did  ad-. 
<<  mit,  coiiftitute,  and  appoint  B.  Cr  clerk,  my  dome& 
<'  tick  chaplain  |  lo  hold  aod  enjoy  all  benefits,  privi- 
<<  leges,  and  advantages  belonging  to  the  fame :  Now  by^ 
<*  thefe  prefems,  I  the  faid  A.  lord  ■■  ■  do  for  divert 
<<  good  and  laiyfiil  caufes  and  coofiderations,  difmifi  an4 
<<  difcharge  the  faid  B.  C.  from  my  fervice  as  doitieflkk 
*<  chaplain,  and  from  all  privileges  and  advantages  ta 
<^  him  granted  as  aforefaid.  Given  under  my  hand  and. 
«*  feal,  the  - — : —  day  of  r in  the  year,"  &c. 

S.  23.  JnJ  all  doff 9rs  and  hacbikn  of  diviniiy^  dwdhrs  of" 
latVy  and  bachelors  of  law  eanon^  and  every  of  them^  which, 
fifall  bt  admitted  to  any  cf  the  faid  degrees  by  any  of  the  uni» 
verfiiiet  of  this  realm^  and  not  by  grace  only^  may  fmr chafe  //«. 
cence^  and  take^  have^  and  keef  iufo  parfonages  or  bihefices 
-  with  cure  offals. 

Bachelors  of  law  canim]  |>r.  Ayliffe  fay;,  that  no  degree 
in  the  canon  law  law  hath  been  taken  (inCe  the  reformat 
tron.     i^,  far.  [418  ]  Ttf) 

^And  not  by  grace  only^  This  feeitis  to  be  explained  by  ^ 
like  exprcffion  in  the  ftatate  of  the  x^  H.%,  c.  5.  tn- 
titled,  **  The  privileges  and  authority  of  phyficians  in 
**  London  j"  by  which,  provifion  is  made  for  the  exzti 
mination  of  phyficians  by  the  prefident  and  ele^v  oxcefi^ 
hi  bi  a  graduate  of  Oxford  or  Cambridge,  which  bath  ac-^ 
iompBfbed  all  things  for  his  ferm^  without  any  grace ;  that 
is,  (as  it  feemeth,)  hath  performed  the  fiatutable  exercifcs. 
in  order  to  ft^ch  degree,  without  any  favour  or  difpenfa- 
tbn  therein.    Gihf  908,  909. 

S.  24.  Provided^  that  ^oery  archhifhop^  hecauft  he  muft. 
occupy  eight  chaplains  at  confecrations  of  hijhops  ;  and  every  bi* 
pop^  becaufe  he  mvft  occupy  fix  chaplains  at  giting  of  orden 
and  coTifecration  of  (hurches^  may  every  of  them  have  two  ehap* 
lains  over  wnd  above  the  number  above  limited  unto  fbetn  i 
whereof  every  one  may  pur  chafe  licence  or  difPenfation^  andtah 
receive' and  beep  as  many  paifonages  and  benefices  with  cure  0/ 
fiulsj  as  is  before  offigned  tofucb  chaplains. 

Dr.  Aylrffe  fays,  that  notwithftanding  this  c!aufe,1>iihops 
can  only  qualify  this  number  for  the  purpofes  here  men- 


iArf 


{a)  Hen.  S.  in  the  37th  year  of  bis  reign,  iflaed  a  mandate 
to  the  ttntierficy  of  Cambridge  to  prohibit  iht  taking  of  de- 
frees  "le  the  canon  or  pontifical  law,  ?ee  Mr.  Chriftiau^A 
^t'te  to  tBia*  Com*  39a.  - 

tioned^ 
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tionedt  of  ordination  and  conrccration ;  but  tfiat  tfaey  can 

aualifjr  DO  more  than  four,  for  a  licence  or  difpenfation :— » 
Ml  this  feemeth  contrary  to  the  words  of  che  claufe  as 
mbove  recited.     Ayl.  Pau  [41 8.  J 

S.  25»  Pfwidid  al/o^  that  no  ptrfan  to  whom  any  numhir 
mf  chaplains  fir  any  chaplain^  by  any  of  the  provijions  afprtfaid 
is  littiited^  Jhall  in  any  wtfty  by  colour  of  any  of  iht  fjmo  pro* 
vifiasu^  Oihana  any  fpiraual  perfon  or  perfons^  abtvi  the  nutn* 
iir  of  them  appointed^  to  receive  or  hep  any  more  benefices  with 
€ure  of  fouh^  than  is  above  limited  by  this  aSt^  any  thing  fpo" 
aifsid  in  tho  faid  fr^vifions  notwitbjianding  ;  and  if  they  do^ 
thin  ovary  fueh  ff>iritMal porfjn  or  perfonSyf^  advanced  above  th$ 
Jaid  mntnbtr,  to  incur  tht  penalty  contained  in  this  a^* 

Aheivo  tho  number]  AUho'  a  chaplain  retained  above  the 
nuinber,  be  promoted  before  thofe  who  were  duly  retained 
9CCordin£  to  the  ftatute  1  fuch  retainer  (ab^ove  the  num* 
ber)  (balT  neither  avail  him,  nor  diveft  thofe  who  were  duly  . 
retained  of  the  right  of  purchafing  difpenfanon  ;  n^r  (hall 
be  ever  have  beneBt  by  his  retainer  (even  tho'  the  reft  are 
dead)  unlefs  it  be  renewed  upon  the  deafh  of  one  of  chofe 
who  made  up  the  ftatutable  number :  inafmuch  as  the  re* 
taioer  was  null  ab  initio ;  and  a  chapUin  once  legally  qua- 
lified, cannot  be  difcharged  at  pleafure,  to  make  way  for 
Others.     Gil>f  909. 

So  if  a  baron  (who  can  have  but  three  chaplains}  doth 
qualify  three  accordingly^  and  they  being  advanced  to 
pluralities,  he  upon  difpieafure  or  for  other  caufe  doth 
difmifs  them  from  their  attendance,  yet  they  are  his  chap* 
lains  at  large,  and  rnay  hold  their  pluralities  for  their 
liver:  and  tho'  he  may  entertain  a$  many  other  as  he  will^ 
yet  be  cannot  qualify  any  of  them  to  hold  a  plurality, 
ivbilft  the  firft  three  are  living.  And  (o  of  others.  But 
as  any  of  the  three  firft  die ;  he  may  qualify  others,  if 
fo  be  he  retain  them  anew  after  the  death  of  the  firlt. 
ff^atf  f.  3.  ^ 

If  a  baron,  who  may  retain  three  chapUins  as  afore- 
faid,  be  made  warden  of  the  cinque  ports  (whi>  m^y  havp 
a  chaplain  in  refpefl  of  his  office),  yet  Qialj  he  have  but 
three;  and  If  a  baron  hah  three,  and  be  made  an  ear], 
yet  he  (ball  have  but  five  in  all  ^  and  fo  of  the  reit :  be* 
caufe  the  ftatyte  is  to  be  taken  ftridly  a^aif\ft  pluralities. 
Gibf  90.9, 

b,  ^9.  Provided,  that  it  Jhall  be  lawful  to  every  fir  Uual 
ftrfn^  being  chaplain  to  the  king^  to  w'am  if  Jh:*il  pl^^ff  tho 
Hng  to  giv0  ^y  boneficei  o^r  promotimsf^^iriiual^  10  what  tiumr 
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hirfiiVtr  it  hi^  to  accept  and  takt  thg  famt^  wiibgut  inewrrhg 

tbt  penalty  and  forfeiture  of  this  ftatuti. 

Being  chaplain  to  the  ktng^  It  bath  l^een  refolved'  in  the 
court  of  king's  bench,  that  a  chaplain  extraordinary  is  not 
a  chaplain  within  this  flatutfy  but  only  the  chaplains  in 
ordinary }  tbat  is,  not  one  who  has  only  ah  entry  of  bis 
name  made  in  the  book  of  chaplains,  but  one  who  has  alfo 
a  watting  time,     Gitf.  909.     i  Salk,  16 a. 

T§  accept  and  take  the  fame']  Without  previous  difpenfa* 
tioni  which  the  king  him.'eify  as  fupreme  ordinary,  hath 
power  to  grant,  and  his  prefentation  of  his  own  chaplain 
imports  the  granting  of  it.  But  if  the  king's  chaplain 
be  prefcnted  to  a  fccond  benefice  by  a  fubjefi,  a  difpenfa* 
tion  is  neceflary,  and  muft  be  obtained  before  bis  infiitu- 
tion  to  the  fecond  living.     GO/.  909*     i  Salk,  i6i. 

S.  31.  Provided  a/f)^  that  no  dtanry^  archdeaconry^  cbaw 
iellofjbipf  treufureffhip^  chant erjhip^  tr  prebend  in  any  catbo^ 
•  dral  or  collegiate  churchy  nor  patpnage  that  hath  a  vi'car  en^ 
dowed^  nor  any  benefice  perpetwlly  appropriate^  be  taken  or 
comprehended  under  the  name  of  benefii,e  having  cure  of  JouU'i  in 
any  article  cfore  fpecified. 

S.  33«  Provided  afj^  that  every  dut^hfs.  marquijs^  coun^ 
iejiy  batonefi^  widows ^  which  have  taken^  or  that  hereafter 
foall  take  any  hufbands  under  the  degree  of  a  barony  may  take 
Juch  number  of  chaplnins^  as  is  above  limited  to  them  being  wi* 
dowSy  and  that  every  fuch  chaplain  may  pur  chafe  licence  to  have 
and  take  fuch  ftumbei  of  benefices  wiih  cure  offaulSy  in  manner 
and  fo^m  as  they,  might  have  dcne^  if  their  f aid  ladies  and  mif» 
frejjes  bad  kept  themfelves  widows. 

Being  widcws]  And  tho'  they  marrv,  the  retainer  be« 
'fore  marriage  (lands  good,  and  fhall  have  its  effedl  after 
pnarriage.  If  they  marry  under  the  degree  of  a  baron^ 
they  are  fpecially  provided  for  in  this  claufe,  and  if  they 
snarry  a  baron,  or  above  that  degree,  my  lord  Coke  >3S 
]aid  down  the  law  in  the  following  words :  If  a  woman 
baronefs  retaineth  two  chaplains  according  to  the  ftatute, 
and  afterwards  taketh  one  of  the  nobility  to  hulband  ;  thp 
retainer  of  thefe  two  chaplains  remaineth,  and  they  with- 
out new  retainer  may  take  two  benefices;  for.  their  re- 
tainer was  not  ended  by  the  marriage.  4  Ca.  119. 
Cibf  909. 

SttvU^oiiof  4  ^*"*  4'*  ^*  I'^once  or  difpefjation  for^  the  keeping  ^ 
^ifpcpfatioM  by  vtore  benefices  with  cure  than  one^  /ha/l  be  granted  to  any^  but 
ciaoB*  Juch  only  as  /hall  be  thought  very  well  worthy  f»r  his  learnings 

and  very  well  able  and  fufficient  to  diftharge  ki^  duty  :  that  isy 
whofUdU  bavi  taken  the  decree  of  a  majier  of  af(f  aftbe  Uajfi 

in 
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in  murf  thi  tmivirfitui  §f  this  realm^  and  bi  m  puUict  4ni 
Juffidgnt  friacber  ticinfed.  Prmdid  always ^  that  hi  hi  by  a 
gt9d  and  fufficiint  caution  bound  to  tnako  bi$  pgrfinal  rtfidena 
in  iocb  of  hisfaid  bengfica  for  Jomt  nafonablo  time  in  evnj 
jior ;  and  that  tbifaid  bmtpcn  hi  not  morg  than  thifty  miiis 
dt/lant  a/undgr ;  and  lafthf^  that  bi  bavi  under  bm%  in  thg  bi* 
noSgi  whin  bo  doth  not  rtfidg^  a  pnacbir  lawfully  aUovjid^ 
ibat  is  ablgfuff!cient>y  to  ttacb  andinflru^  tbg  piopU. 

Very  well  worthy  for  bis  learning}  So  is  the  tenor  of  the 
Laterao  council  under  Innocent  the  Third  againft  plura- 
litict;  where  it  is  allowed,  in  this  particular  cafe  and  in 
po  other,  th^t  the  fee  apoftolic  may  difpenfe  with  perfons 
of  fublime  abilities  and  learning,  that  t\\cy  may  be  bo* 
|ioured  with  more  benefices  than  one,     Gib/.  910. 

^  publigk  and  fufficiint  preaibgr  lianfid]  With  regard 
to  his  being  thus  qualified  (which  in  thofe  days  was  not  a 
common  qualification),*  there  is  ufually  a  provifo  iri  the 
body  of  the  difpenfation,  that  in  either  of  the  churches 
he  preach  thirteen  fermoos  every  y,car,  according  to  the 
orderi  of  the  church  of  England  publiflied  in  that  behalf, 
and  therein  handle  the  word  of  God  religioufly  and  reve-* 
rently.    Gibf.  910. 

Bound  to  maki  bispgrfonal  nftdince  for  form  roafonaUi  timg] 

In  every  difpenfation  to  hold  two  benefices,  there  is  a 

provifo,  that  in  that  benefice  from  which  he  ihall  be  the 

more  abfent,  he  (hall  cxercife  hofpitality  for  at  leaft  two 

months- every  year:    and   that  provifo   being   evidently 

founded  on  this  canon  ;  every  pluralift,  who  doth  notob- 

^rve  it,  is  punifliable  by  ecctefiaftical  cenfures.  GtbJ,  91 1«. 

Net  mon  than  thirty  miUs  difiant"]     Heretofore,  it  was 

pfual  to  obtain  licences  from  th^  king*  to  take  two  jbe* 

nefices  beyond  the  diftanceof  thirty  miles,  by  way  oF^diC* 

penfation  with    this  canon ;    and   in  fuch  cafes  we  find 

'this    claufe    in    the  faculties  granted  by  the  archbiihop, 

<'  The  king's  licence  for   diiiance  beyond  thirty  miles 

^*  having  been  firft  granted  to  you,"    or  the   like  \  by 

reafon  of  which  licence  and  claufe,  they  have  been  ufu- 

lilly  called   royal  difpenfaiions^     But  none  of  ihefe  (as  it 

feemeth}  have  been  granted  fince  the  Revolution  ;  it  hay* 

ing    been   then   fet  forth   in   the  declaration  ^of  rights, 

I  fF,  fgff  a.  £.  2.  that  the  power  of  fufpending  laws  or 

the  execution  of  laws,  bv  regal  authority,  without  con- 

fent  of  parliament,  is  illegal;  and  with  refped  to  a^s 

of  parliament  in  particular,  it  is  cnad!ed  by  that  fiatute, 

that  no  difpenfation  by  non  obftame  of  any  ftatute  (hall 

be  allowed,  unlefs  the  fame  ihall  be  fpecially  provided  for 

in  fuch  ftatute.    Gibf  911*, 

Tbirtj 
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tifrtymilis]  H.tsG.  3.  X.  &  CZrcv/'Io  tb^cooiiiMni 
pleas :  In  a  fuarg  impidity  00  th«  prefentatioQ  to  the  ree« 
lory  of  AddtfUy  Si.  Pear  in  the  county  of  5tf/^,  being  ^ 
benefice  of  above  8 1«  value  in  the  king's  books  |  the  de- 
claration ftates,  chat  Ciiviy  being  incumbent  of  JddtrUy^ 
had  accepted  the  vicarage  of  Qun^  at  more  than  30  milet 
diftance  from  Adder Itj^  whereby  the  latter  became  void^ 
Clivi  pleads  a  difpen&tion  under  the  great  fcal,  and  deniea 
that  the  Hvingt  are  more  than  30  miles  diftant.  An4 
upon  that,  iflfue  is  joined.  On  the  trial,  it  was  proved, 
\y  an  adual  admeafurem^nt,  ^long  the  turnpike  road,  that 
the  diftance  from  church  to  church  was  48  milet,  from 
parifli  to  partfli  43  miles  t  that  the  dire£l  horizontal  dif- 
tance from  church  to  church  was  42  miles,  f^om  pariih  to 
pariih  38  miles  \  But  that  by  CQ^nputation  in  the  country 
the  twolivings  were  but '^9  miles  diftant,  sind  this  was  the 
ufua]  method  of  computing  diftaoces  upon  fuch  difpenfa* 
tiona.  Of  which  opinion  was  the  judge  who  tried  th^ 
caufe  itki  \  fpecia)  jury«  who  found  a  verdi^  for  the  de- 
fendant. It  was  moved  for  a  new  trial,  alleging  that 
thf  meafur^  diftance  was  the  only  one  the  law  could  take 
|U>ticeof:  And  the  ftatute  of  35  £/7z..  r.  6.  was  cited^ 
wherein  a  mile  is  declared  to  contain  8  furlongs,  each  furn 
long  40  poles,  and  each  pole  16  feet  and  an  half,  Oa 
ftewing  caufe  againft  a  new  trial,  it  was  argued,  that  thCr 
diflance  of  the  parifhes  is  a  matter  merely  regulated  by 
the  canons  of  the  church,  which  may  be  diredory  in  fuch 
cafes  to  the  archbiQiop,  but  is  not  taken  notice  of  in  the 
ftatute  of  difpenfations,  iio^  ever  called  in  queftioa  in  the 
king's  temporal  courts  :  Therefore  the  iffue  is  immaterial. 
But  if  material,  the  ecclefiaftical  laws  mutt  be  the  rule  iQ 
this  cafe,  and  there  the  uniform  pradice  has  been  to  go  by 
COQ)puted  miles.  And  the  court  were  clearly  of  opinion, 
that  by  th^  temporal  law,  the  diftance  of  the  churches  is. 
immaterial ;  and  they  difcharged  t^e  rule  for  a  new  t(iaL 
Slack,  Rip.  968, 

N.  B.  In  many  parts  of  England,  as  alfo  in  Scotland^ 
the  computed  miles  moft  commonly  run  in  the  proportion 
of  aibout  two  computed  to  three  meafured  miles.  What 
has  been  the  original  of  the  difference,  feems  difficult  ta 
afcertain*  < 

{It  has  been  remarked,  that  in  many  parts  of  the  coun-f 
try  the  computed  miles  are  long  or  fliort,  in  proportion  t(X 
the  diiBculty  or  eafe  of  travelling  the  road.] 

That  hi  havi  under  ht'm^  im  tbt  bgntfiu  when  he  d$ib  nU 
Tifide^  a  preoiber  lawfully  i^thwid]  In  purfuance  jqI,  thia 
canon  (and  not  of  any  thing  in  ibe  Hatii^te),  a  cUuire  to 


the  like  pafpofe  is  ioratcd  in  the  facultf  er  diijpcnratloii^ 

And  it  is  further  provided  by  C§nm  47.  that  whofoefer 
bath  ttro  benefices,  ihall  maintain  a  preacher  licenfed,  in 
the  benefice  where  he  doth  not  rcfide }  except  he  preach 
bimfelf  at  both  of  them  ufually. 

5.  The  method  which  a  prefentce  mitft  purfue,  in  order  Manner  or  «^ 
to  obtain  a  dirpenfation,  is  as  foUoweth  :  1^^2^*^ 

He  mud  obtain  of  the  bilhop  in  whofe  diocere  the  J***'**^ 
livings  are»  two  certificates  of  the  values  in  the  Icing'a 
boolcs,  and  the  reputed  values  and  diftance  of  fuch  liv- 
ings $  one  certificate  for  tbe  archbifhop,  and  the  other 
for  the  lord  chancellor.  And  if  the  livings  lit  in.  two 
diocefes ;  then  two  certificates,  as  aforf faid,  are  to  be ' 
obtained  from  each  bifhop,  each  certifying  tbe  valtie  in  Che 
lung's  books,  and  the  reputed  value  of  the  Kving  in  bia 
own  dibcefe  $  and  both  of  them  the  reputed  diftance  of  the 
two  livings. 

Which  certificates  may  be  in  this  form : 

**  To  the  moil  reverend  father  in  Qod,  ThoiQaSf  by 
divine  providence  lord  archbifliop  of  Canterbury^  primate 
of  all  England,  ^nd  metropolitan ; 

««  Whereas  //.  B.  clerk,  matter  of  arts,  vicar  of  C.  in 
the  county  of  D.  and  in  my  diocefe  of  £•  is  prefented  to  • 
the  reAory  of  F.  in  the  county  arfd  diocefe  aforefaid  { 
Thefe  are  therefore  to  certify  your  grace,  that  tbe  faid  vi* 
carage  of  C*  is  ^lued  in  the  king's  books  at  ■  is  of 

the  reputed  yearly  value  of         ■    ■   That  the  faid  refiory 
pf  P.  is  valued  in  the  king's  books  at       .  is  of  the 

reputed  yearly  valqe  of  ■  And  that  they  are  dtftanc 

from  each  other  about  ■  miles^     Wicnefs  my  hand 

the  ■    ■     day  of  — ." 

The  like  to  tbe  lord  high  chancellor  of  Great  Britain. 

He  muft  aifo  exhibit  to  the  archbifliop,  his  prefentatioa 
to  the  fecond  living. 

And  %lfo  bring  with  him  two  papers  of  tefiimonials 
from  the  neighbouring  clergy,  concerning  his  behaviour 
fiid  converfatton ;  one  for  the  arcbbiihop,  and  the  other 
for  the  lord  cbancettor. 

The  foim  of  whkh  teftitnonials  may  be  thtis : 

<«  To  the  if)dl  reverend  father  iti  God,  Th6Mas,  by 
divine  providcnte,  lord  archbifliop  of  Canterbary,  pri- 
mate of  all  England,  and  metrepo|itati : 

«<  We  whofe  names  and  feals  a^re  hereunto  Aibferibed  an'd 
let,  do  humbly  certify  your  grace,  that  we  have  perfonally 
known  the  IKe  and  behaviour  of  >/•  B.^derk,  mafler  of 
firtf ,  Ttcar  of  C  in  tbe  county  of  D.  end  dioocife  of  £•  for 


zo9  0ltttdlit^. 

the  fpace  of  three  years  aow  lad  paft ;  that  he  hath,  immg 
the  faid  time,  been  of  good  and  honeft  life  and  converfa- 
tion,  a  Ciubfal  and  loyal  fubjed  lo  his  majcfty  king  George 
the  third,  and  hath  not  (Go  far  as  we  know)  held,  wricfen, 
or  taught  any  thing,  but  what  the  church  of  £ng)and  ap« 
proves  of  and  maintains.  In  witnefs  whereof,  we  have 
•  hereunto  Tet  our  hands  and  (eak,  this  ■  ■  day  of  «— ^  ia 
the  year  of  our  Lord  — r-« 

A.B.  refiorof  A; 

C.  D.  vicar  of  B. 

£•  F.  vicar  of  C« 

And  he  muft  in  like  nanner  exhibit  to  the  archbUhop 
bit  letters  of  orders  of  deacon  and  prieft. 

And  he  muft  alio  exhibit  to  the  archbilhop,  a  certificate 
of  hia  having  taken  the  degree  of  mafter  of  arts  at  the  ieaft, 
in  one  of  the  univerficies  of  thia  realm,  under  the  hand  of 
the  regifter  of  fuch  univerfity.  ^ 

And  in  cafe  he  be  not  doAor  or  bachelor  of  divinity, 
nor  dodor  of  law,  nor  bachelor  of  canon  law;  he  is 
to  procure  a  qualification  (according  to  the  form  above 
exprefled)  as  chaplain  to  fome  nubteman,  or  to  fomc 
other  perfon  impowered  by  law  to  grant  qualifications  for 
'pluralities  (which  is  alfo  to  be  duly  regiftered  in  the  fa- 
culty office)  in  order  to  be  tendered  to  the  archbifliop,  ac« 
cording  to.  the  ftatute.  And  if  he  hath  taken  any  of  the 
aforefaid  degrees,  which  the  ftatute  allows  as  qualifica* 
tions  ;  he  is  to  procure  a  certificate  thereof  in  the  manner 
before  mentioned,  and  to  exhibit  the  fame  to  the  arch* 
bifliop.  Eaon^  444. 

After  which,  h'u  difpenfation  is  made  out  at  the  faculty 
office ;  where  he  gives  fecurity  according  to  the  direfiion 
of  the  canon.  And  afterwards  he  muft  repair  to  the  lord 
chancellor,  for  confirmation  under  the  broad  feaU 

All  which  being  done,  he  is  then  to  apply  himfelf  totbt 
bifhop  of  the  diocefe  where  the  living  lies,  for  his  admiSon 
and  inftitufion.     Z>/^«  ^.  i.  r.  4. 
rerm  a4a(i  6-  In  purfuance  of  the  ftatute  and  canons  aforegoing, 

fcaCitMa.  1)1^  f^f Qi  Qf  g  difpenfation  is  ufijally  as  followeth  : 

**  Thomas,  by  divine  providence  archbifliop  of  Can- 
<*  tet.bury,  primate  of  all  England,  and  metropolitan,  by 
U  authority  of  parliament  lawfully  impowered  for  the 
•*  purpofe  herein  )Bvritten :  To  our  beloved  in  Chrift 
**  A.  B.  cleikf  mafter  of  arts«  of        ■  college  in  tbe  oni« 

**  verfity  of and  alfo  chaplain  to  the  right  honourable 

*<  C.  lord  — —  health  and  grace.     The  greater  progrefa 
<*  men  make  in  iaaed  learning,  the  greater  encourage- 

<*  meat 
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^  mem  they  merit  s  ^^^  the  more  their  necefficiet  are  in 
**  dailj  life,  the  itiore  necefiary  fupports  of  life  they  re* 
^  quire,     tlpon  which  confideractons,  and  being  moved 
^*  by  your  fupplicationi  in  thia  behalf,  We  do  (by  vir« 
<*  tue  and  in  purfuaace  of  the  power  vefted  in  ui  by  the 
«  ftatutes  of  this  realm)  by  thefc  prcfenti  gracioufly  diC^ 
^*  penfe  with  you  ;  that,  together  with  the  re^ory  of  the 
**  ptriCh  church  of       ■    in  the  county  of  — -  and  dio- 
<<  cefe  of  — ^  which  you  now  poifers,  the  annual  fruita 
'  **  whereof,  according  to  the  valuation  made  in  the  books 
**  of  &(&  fruits  and  tenths  of  eccleliafiical  benefices  re- 
<<  maining  ih  the  exchequer  .of   our  fovereigo  lord  the 
'.  **  king,  do  not  exceed  the  fum  of  — —  you  may  fredf 
'**  and  lawfully  accept,  and   hold  as  long  aa  youihall 
<<  live,  the  redory  of  the  parifh  church  of  ■  ■         in  the 
'  «<  county  of  ^^^  and  diocefe  of «— —  not  diftant  froni  the 
'<*  former  above  "■  miles  or  thereabouts,  the  annual 

^<  fruits  whereof  according  to  the  valuation  aforefaid^ 
^  do  not  exceed  the  fum  of-  ■■■■  Provided  always  that 
*'  in  each  of  the  churches  aforefaid,  as  well  in  that, 
*^  from  which  i^  fhall  happen  that  you  iball  be  for  the 
<<  greater  part  abfent,  as  in  the  other,  on  which  you 
^*  ftall  make  perpetual  and  perfonal  refidence,  you  do 
U  preach  thirteen  fermons  every  y^ar  according,  to  the 
*'  ordinances  of  the  church  of  England  promulged  in 
<*  that  behalf;  and  do  therein  fincerely  religioufly . and 
'*  reverently  handle  the  holy  word  of  God  ^  and  that  in 
<<  the  benefice,  from  which  you  fhall  happen  to  be  moft 
*<  abfent,  you  do  neverthelefs  exercife  hofpitality,  two 
**  months  yearly ;  and  for  that  time,  according  to  the 
**  fruits  and  profits  thereof,  as  much  as  in  you  lietb,  you 
«(  do  fupport  and  relieve  the  inhabitants  of  that  parifh^ 
*<  efpecially  the,  poor  and  needy.  Provided  alfo,  that 
**  the  cure  of  the  fouls  of  tbsit  church  from  which  you 
**  fhall  be  moft  abfent,  be  in  the  mean  time  in  all  re» 
**  (ptSts  laudably  ferved  by  an  able  minifter,  capable  to 
'*  explain  and  interpret  the  principles  of  the  Chriflian 
*^  religion,  and  to  declare  the  word  of  God  unto  the 
*<  people,  in  cafe  the  revenues  of  the  faid  church  can 
**  conveniently  maintain  fuch  minifter ;  and  that  a.  com* 
**  petent  and  fufficient  falary  be  well  and  truly  allowed 
*^  and  paid  to  the  faid  minifter,  to  be  limited  and  allotted 
*^  by  the  proper  ordinary  at  his  difcreiion,  or  by  us  or 
**  our  fuccefTors,  in  cafe  the  diocefan  biflbop  (hall  not 
^  take  due  care  therein.  Provided  neverthelefs,  that 
*<  tbefe  prefents  do  not  avail  you  any  thing,  unlefs  duly 
^  confirmed  by  the  king's  letters  gatcnc.     Given  un« 

«•  der 


**  4ndte  fttl  of  ear  office  of  fMoitietr  Ai* 
«»  of,"  «ec. 

The  lord  diaoccUor'^  cooEnnatioD : 

<*  George  the  third,  ftc.     To  all  to  whom  thefe  oiif 

^  prefent  letten  (hall  conie^  greeting :   We  have  feeii 

^  cefetain  letten  of  dirpenfatton  to  tbefe  prefents  annexed  | 

^  which,  and  every  thing  therein  contained^  according 

^  to  a  certain  t£k  in  thit  hehalf  oiade  in  the  parliament 

^  of  Henry  the  Eighth  heretofore  king  of  England,  ouf 

^  predecfffi>r,  we  have  ratified,  approved,  and  confirmed^ 

^  and  for  lu  our  heirs  and  facceflbrs  ^e  do  ratify,  approves 

^  and  confirm  by  thefe  prefents :   So  that  the  reverend 

^  A.  B.  clerk,  mafler  of  arts.  In  the  tetters  aforefatd  nam* 

*<  ed,  may  ufe  have  and  ei^oy,  freely  and  quietly  with 

•«  impunity,  and  lawfully,  all  arid  finguiar  the  things  in 

^*  the  fame  fpecified,  according  to  the  force,  form,  and 

**  eflfeA  of  the  ftme,  without  any  impediment  whatfo* 

**  ever,  although  eJcprefs  mtBtion  of  the  certaihty  of  the 

^  premifes,  or  of  any  other  gifts  or  grants  by  us  hereto* 

*^  fore  made  to  the  faid  A.  B.  be  not  made  in  thefe  pre* 

*'  fents ;  or  any  other  thing,  caufe,  or  matter  whatfoevelr 

**  in  any  wife  notwithftanding.    In  teftimony  whereof  we 

««  have  dufcd  thefe  our  letters  to  be  made  patent.  Witnrfi 

*  *'  our  felf  at  Weftmihfter,  the  —— ^  day  of  ^— -^  in  tl)* 

*•  ~—  year  of  our  reign." 

Stiaa  duty.  7'  By  ^he  fcveral  ftamp  afis  ;  for  every  (kin  or  piece  of 

vellum  or  parchment,  or  (beet  or  piece  of  paper,  on  which 
ai^y  difpenfatton  to  hold  two  ecclefiaftical  dignities  or  be- 
nefices, or  both  a  dignity  and  a  benefice,  (hall  be  ingrofl^d 
or  written,  there  (hall  be  paid  a  quadruple  forty  QuUiog 
ilamp  duty  [in  all  lol.]. 
Lfftfetof  8.  By  the  1 3  El.  c.  ao«    That  the  livings  appdinted  ^ 

flunUAt.  ecclefiaflical  miniAers  may  not  by  corrupt  and  indir^ 

dealings  be  transferred  to  other  ufes,  it  is  enaded,  that  no 
leafe  be  made  of  any  benefice  or  ecclefia(tica]  promotion 
with  cure,  or  any  part  thereof,  and  not  being  impropriaticdi 
ihall  endure  any  longer  than  while  the  ledbr  {hall  be  ordi- 
narily refidcnt,  and  (erving  the  cure  of  fuch  benefice  With- 
out  abfence  above  fourfcore  days  in  any  one  year ;  biit 
every  fuch  leafe,  immediately  upon  fuch  abfeircej  (ball 
ceafe  and  be  void  ;  and  the  incumbent  (o  oflFending  (hall 
-  for  the  f^me  lofe  one  yearns  profit  of  his  faid  benefice,  to 
fat  diftributed  by  the  ordinary  among  the  poor  of  the  parilbi 
And  an  chargings  of  fuch  benefices  with  cure  with  any  peit* 
lion,  or  with  any  profit  out  of  the  (ame  to  l^  yielded  tt 

1 1  takcPi 


I^ltttaltt^  fit 


t^eo^  oiiair  (hao  it ou  r«fe(ved  upon  Icafci,  (hall  ^  «oid« 

'  Provid«d|  that  every  parlM  bj  the  laws  of  tbis  realm 
allowed  Co  have  two  benefices,  may  demife  the  one  o( 
them  upon  which  he  (hall  ijiot  be  moft  ordinarily  refidenc 
to  his  curate  only  that  (hall  there  ferve  the  cure  for  him  : 
but  fucb  Icafe  (hall  endure' no  longer  than  during  fuch 
curate's  refidence  without  abfence  above  forty  4lays  in  any 
one  year.  /  t* 

9.  ^^  the  I  fV^  €%  a6.  If  the  univerftties  (hall  prefentor  PopiA  linflin 
nominate  to  any  popi(h  benefice  with  cure,  prebend,  or 
other  ecciefiaftical  living,  any  perfon  who  (hall  then  have 
su>y  other  benefice  with  cure  of  fouls  \  fuch  prefentation 
Iball  be  void* 


l^olpgamp. 

BY  the  I  J.  c.  1 1,  .y  tf^tf  ptrfMH  within  hU  maji/lj^s  iSi- 
minitns  of  Enghnd  end  Walts^  bting  marrui^  fiail 
marry  any  pitjin^  tht  former  bufiand  or  wifi  being  alive  j 
every  fuch  offencf  Jhail  he  fehny^  and  the  perfon  fe  effendini 
JhaUfuffer  death  as  in  cafes  ef  felony ;  andjhallbe  tried  in  thi 
eeunty  where  be  or /he  was  dpprebendedf  as  if  the  offence  bad 
been  cemmitted  in  fucb  connty, 

Previded^  that  this  Jbatt  not  extend  t$  any  perfon^  whofe  hup 
band  or  wife  fhall  be  continually  remaining  beyond  the  fias  for 
/tven  years  together: 

Or  whofe  bufband  or  wife  fhall  ahfent  him  er  herfelfthi 
inefrom  the  ether ^  fer  f even  years  toietber^  in  any  part  within 
bis  majtflfs  dominions^  the  one  of  them  not  knewing  the  other 
to  be  living  within  that  time. 

Previdtd  ttlfo^  that  ibis /ball  net  extend  to  any  perfon  thai 
fhall  he  at  the  time  0/  fucb  marriage  divorced  by  any  fentena 
in  the  eccUfit^ical  court : 

Or^  te  any  perfon  where  the  former  marriage  bath  been  by 
fentence  in  the  ecclrfiaftical  court  diclared  to  be  void  and  of 
naeffe^: 

Tier  to  any  perfon  by  reafon  of  any  former  marriage  bad  er. 
made  within  a^e  if  confenU 

,  Previdid  alfo^  that  no  attainder  for  this  offence  made  feUny 
by  ibis  a£l^  fbdil  work  any  corruption  of  bloody  Icfs  of  dower  ^ 
or  difsnhenf9n  of  heir u 

If  aiiy  perfm  within  his  majejlfs  dominions  of  Englcnd 
e(ndWaiis\  if  the  firft  marriage  was  bryond  fcaj  and 

thi 
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the  latter  in  England,  the  party  may'  be  indiAc^d  Berti^ 
becaufe  the  latter  marriage  makes  theofFence;  but  if 
the  firft  marriage  was  in  £ngland,  and  the  latter  beyond 
fea,  it  feemeth  tha<  the  oflFender  cannot  be  indfded  here^ 
becaure  the  offence  was  not  within  the  kihgddm.-* 
Ei'^y-  79)  8o* 

Bung  marriid]  This  extendeth  to  a  marriage  dc  fafio^ 
or  voidable  ^by  reafon  of  confanguinity,  affinity,  or  fuch 
like  ;  for  it  is  a  marriage  in  judgment  of  law  until  it  be 
avetded  ;  and  therefore  though  neither  marriage  be  de  jure, 
yet  they  are  within  this  ftatute.     3  Inft.  88. 

Shalt  marry  any  per/on^  thiftrmtr  bujbani  #r  wifi  hiing 
slivi'}  If  a  man  marrieth  m  wife,  and  then  marrieth  an^ 
other  the  former  wife  being  living,  and  then  fuch  firft  wife 
dying  he  marrieth  a  third  the  fecond  wife  being  living  ; 
thtf  marrying  oT  the  third  is  not  felony,  becaufe  the  mar« 
riage  with  fuch  fecond  wife  was  merely  void  :  but  other- 
wile  it  would  have  been  if  he  had  married  the  third,  the 
firfl  and  true  wife  being  living,     i  H.  H.  693. 

Eviryfucb  ^fftnte  jhall  h$  feUny\  And  fuch  fecond  mar- 
riage is  merely  void.     3  Inft.  88. 

And  thi  per/sn  Jo  offgnding  Jball  f^ffi^  dtatb  as  in  ea/ts  $f 
fehny]  Yet  he  fliall  have  the  benefit  of  clergy ;  the  famo 
being  not  excluded  by  exprefs  words.     3  Infi.  89. 

Andjhall  hi  tried]  The  firft  and  true  wife  is  not  to  be 
allowed  as  a  witnefs  againft  the  huft>and  ;  but  it  feemeth 
clear,  that  the  fecond  wife  may  be  admitted  to  prove  the 
fecond  marriage,  being  not  fo  much  as  his  wife  de  faAt« 
X  H.  H.  693. 

In  thi  county  wbire  be  §r  Jbt  was  apprehended]  JThis  Ir 
added  only  cumulativi ;  for  he  may  be  indited  where  the 
fecond  marriage  was,  though  he  be  never  apprehended;  and 
fo  be  proceeded  againft  to  outlawry,     i  //•  H.  604, 

Shall  not  extend  to  any  pet  fen  wbefe  bujbandmr  mifefl}allha 
tontinually  remaining  beyond  the  fea$  for /even  years  together  J[ 
And  in  this  cafe  notice  that  he  or  ue  is  living,  is  not 
material,  in  refpeft  of  the  commorancy  beyond  fea* 
3  Infi,  88. 

Beyond  the  Jeas]  And  this,  although  it  be  within  the 
king^s  dominions!  a$  in*  New  England  or  Ireland^ 
1  //.  //.  693. 

Or  who/e  hujband  or  wife  Jball  abfent  him  or  herfelf  tbm 
One  f  rem  the  other^  for  f even  years  together ^  in  any  part  withiso 
bis  mayejiifs  dominions^  the  one  of  them  not  knowing  the  other 
to  be  living  within  that  time]  So  that  in  this  ca(e  notice  ia 
nf  terlaly  and  maketh  ih^  offence.    3  Infi.  88« 

8  Shalt 


SbaS  not  ixtend  to  any  ptrfon  thatjhall.be  at  the  time 
tffuch  marriage  divorced  by  any  fenteme  in  the  ecdeftaftical 
tourt\  And  this  is  intended  a  divorce  not  a  a  vinculo  matrix 
moniij  for  then  without  the  aid  of  any  provifo  either  may 
freely  marpy  ;  but  it  muft  be  intended  of  divorces  a  mer.fi 
et  thoro.      i  H.  H.  694. 

Nor  to  any  per/on  by  reafcn  of  any  former  marriage  hod 
or  madi  within  the  age  of  conftnt]  If  the  man  be  above 
fouBteen  and  the  wife  under  twelve,  or  if  the  wife  be 
above  twelve  and  the  man  under  fourteen,  yet  may  the 
hufband  or  wife  fo  above  the  age  of  confent  difagree  to 
the  efpoufals,  as  well  as  the  party  that  is  under  the  age 
of  confent ;  for  the  advantage  of  difagreement  muft  be 
reciprocal.  And  fo  it  was  refolved  by  the  judges  and 
civilians,  T.  42  EL  in  the  king's  bench,  in  a  writ  of  er- 
ror between  Babington  and  Warner  I  So  as  if  either  party 
be  within  age  of  confent,  it  is  no  former  marriage  within 

this  aa.     3  hft.  ^9- 

H.  4  G.  Strulville's  cafe.  By  Parker  chief  juftice : 
Where  a  woman  marries  a  fecona  hufband,  the  firft  huP- 
band  being  alive,  and  the  feccnd  not  privy  ;  as  to  what 
ihe  acquired  during  the  cohabitation,  (he  (hall  be  efteemed 
as  afervant  to  the  fecond  hufband,  who  .is  intitled  to  the 
benefit  of  her  labour* 

[This  ad  having  proved  ine(Fe(3ua1  to  reftrain  fuch  of- 
fences, the  35  G.  3.  r.  67.  fubjeds  perfons  who  marry, 
Che  former  hufband  or  wife  beif.g  alive,  to  the  penalties 
inflided  on  thofe  who  are  convicted  of  grand  or  petit  lar- 
ceny* They  may  now  therefore  be  tranfported  for  the 
termof  feven  years,  or,  if  males,  confined  to  hard  labour  on 
board  the  hulks  for  five  years ;  and  if  they  return  before  the 
expiration  of  the  term  for  which  they  are  frntenccd,  are 
to  fuflfer  death,  and  may  be  tried  either  in  the  county 
where  they  were  convicted,  or  in  that  in  which  they  are 
apprehended.], 
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/.  Papal  tncroachments  in  this  realm  • 

II.  Popijh  juri/diSion  aboltfhed. 

Ill  Peter- fence  abolijhed. 

IV.  Firji  fruits  and  tenths  taken  from  the  pope. 

Vm  The  pope's  prefentaticn  to  benefices. 

Vol.  III.  I  VI.  4>- 
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VL  Appeals  to  Rtme.  ' 

VIL  Bringing  buUs  and  eiber  inftruments  frui 

Rome. 
VllL  Popijh  books  and  relicksm 

IX.  Jefuils  and  popijh  priefts^ 

X.  Seeing  or  hearing  mafs.  . 
XL  Frequenting  conventicles. 
XIL  Foreign  education  ofpapifis. 
XI IL  Popijh  children  of  papifis. 

XIV.  F  rot  eft  ant  children  of  papifts. 

XV.  Papifts  not  repairing  to  church. 

XVL  Perverting  others   or  being  perverted  /• 
popery. 

XV IL  Entering  into  foreign  Jervice. 

XVIII.  Refufing  the  oaths  and  fubfcriptions. 

XIX.  Armour  and  ammunition. 

XX.  Horfes.  , 
XXL  Popifh  baptifm. 
XXIL  Popifh  marriage. 
XXI I L  Popifh  burial. 

XXIV.  lUirs  of  popifh  recujants. 

XXV.  Popifh  wife  recufant  conviSl. 
XXV L  Popifh  Jervamts  or  fyourners^ 
XXV I L  Popifh  fchoolmafters. 

XXVIIL  Papifts  fhall  not  fucceed  So  the  crowtt  of 
this  realm. 

XXIX.  Papifts  fhall  not  fit  in  either  boufe  offar^ 
liament. 

XXX.  Papifts  [recufant s  conviS"]  fhall  not  prefent 
to  benefices. 

XXXI. fha/l  be  as  excommunicated. 

XXXI L jhall  not  repair,  to  court.  ^ 

XXXIIL^'—^fimll  not  come  within  ten  miles  of 

London. 
XXXIV ^        Jhall  not  rem/kve  above  five  mHes  from 

their  habitation. 
XXXV. /hall  be  difabledas  to  law,  phjfick^  and 

ofiicis. 

XXXVL  (A) ftjoilnot  be  executors^  admini- 

ft  rat  or  Si  or  guardians, 

XXXVL 


^tpttp.  tis 

yCXXyi.  (B)  PapiJ^s  to  enjoy  lands^  mujt  take  and 
fubfcribe  the  4>atb  prefcribed  by  18  G.  3,  c.  66. 

XXXyiL  Inrolting  deeds  and  wills  offapifts. 

XXXyill.  Regiftering  eftates  of  papijis. 

XXXIX.  Paplfts  to  pay  double  taxes^ 

XL.  Lands  given  to  fuperftitious  ufes. 

XLL  Prefentment  ofpapifts  to  the  courts  fpiritual 
and  temporal. 

XL  11.  Information  againjl  papijis  not  refrained  to 
the  proper  county. 

!XLIII.  Peers  bow  to  be  tried  in  cafes  of  recufancy% 

XLiy.  Papijis  conforming. 

XLV.  Saving  of  the  ecckfiaJiicaljurifdiSlion. 

l^XLVL  Summary  of  tbe  21  G.  3.  c.  ^il^ 

/.  Papal  incrodchments  in  this  realm* 

k.^T^HERE  doth  not  appear  much  of  the  po|>e*s 
X  power  in  this  realm  before  the  conqureft.  But 
the  pope  having  favoured  and  fupported  king  William  the 
iirft  in  bis  invauon  of  this  kingdom,  took  that  opportunity 
of  enlarging  his  incroachments,  and  in  this  king's  reign 
began  to  fend  his  legates  hither  \  and  prevailed  with  Henry 
the  firft  to  give  up  the  donation  of  bifliopricks  \  and  in  the 
tifloe  of  king  Stephen  gained  the  prerogative  of  appeals  ; 
and  in  the  time  of  Henry  the  fecond  exempted  all  clerks 
from  the  fecular  power,     i  Haw.  49,  50. 

2.  And  riot  long  after  tbis^  by  a  general  excommuni-* 
Ication  of  the  ^king  and  people^  for  feveral  years,  becaufe 
chey  Would' not  fufFer  an  archbifhop  to  be  impofed  upon 
them;  king  John  was  reduced  to  fuch  ftraits,  that  he, 
was  obliged  to  furrender  his  kingdoms  to  the  pope,  and 
to  receive  them  again,  to  hold  of  him  for  the  rent  of  a 
thoufand  marks,     i  Ha^.  50% 

3.  And  in  the  following  reign^  of  Henry  the  third  1 
partly  from  the  profits  of  our  be^  church  benefices,  which 
were  generally  given  to  Italians  and  others  refiding  at  the 
tcouirt  of  Rome^  and  partly  from  the  taxes  impofed  by  the 
pope,  there  went  yearly  out  of  the  kingdom  70,000  \.  aa 
immenfe  fum  in  thofe  days,     i  Haw.  50. 

4*  The  nation,  being  under. this  neceffity,  was  obliged 
lo  provide  for  the  prerogative  of  the  prince  and  the  liber- 
ties of  the  people,  by  many  ftridl  laws)  as  will  appear  in 
the  following  fe^ions.     1  Haw,  50. 

I  a  [The 
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[The  rigour  of  thek  laws  has  been  much  foftened  hy 
the  31  G.  3.  c,  32.  in  favour  of  fuch  papifts  as  fliall  qua- 
lify themfelves  in  the  manner  prefcribed  by  that  ad ;  but 
fuch  as  (hall  refufe  or  neg^le£t  to  take  and  fubfcribe  the 
oath  and  declaration  therein  mentioned,  (for  which  vid^ 
irfra.  XLVT.  and  flDatljjS,  20.  B.)  ftill  remain  liable 
to  the  penalties  and  inconveniences  hereafter  dated  ;  foone 
of  which  attach  upon  popijb  recufants^  and  fome  upon 
popi/h  recufanU  convi^.'} 

11.  Popijh  jurifdUHon  aholijbed. 

1.  /r/.  37.  Thebifliopof  Rome  hath  nojurifdiaionia 
this  realm  of  England. 

2.  Can.  I.     All   ecclefiaflical    pcrfons   (hall    faithfully 
keep  add  obferve,  and  (as  much  as  in  them  lieth)  fliall  ^ 
caufe  to  be  obferved  and  kept  of  others,  alt  and  fingular 
laws  and  ftatutes  made  for  refloring  to  the  crown  of  this 
kingdom  the  ancient  jurifdicllon  over  the  (late  ecclettafti- 
cal^  and  abolifhing  ail  foreign  power  repugnant  to  the 
fame.     And  all  ecclefiaflical  perfons  having  cure  of  fouls, 
and  all  other  preachers  and  readers  of  divinity  leduret, 
(hall  to  the  utnoft  of  their  wit  knowledge  and  learning, 
purely  and  fincerely,  without  any  colour  of  diflimulatton^ 
teach  manifeft  open  and  declare,  four  times  a  year  at  leafl^ 
in  their  fermons  and  other  collations  and  lediures,  that  all 
ufurpec)  and  foreign  power  (forafmuch  as  the  fame  hath  no 
eflablifhment  nor  ground  by  the  law  of  God)  is  for  moft 
juft  caufes  taken  away  and  abolifbed;  and  that  therefore 
no  manner  of  obedience  or  fubjefkion  is  due  unto  atiy  fuch 
foreign  power. 

3.  By  the  26  H.  8.  c,  i.     The  king  fl>all  be  taken  as 
the  only  fupreme  head  in  earth  of  the  church  of  England, 
and  (hall  have  and  enjoy  annexed  10  the  imperial  crown 
of  this  realm,  all  honours  dignitie)>  prehemioences  juri(^ 
diflions    privileges    authorities    immunities    profits    and 
commodities  to  the  faid  dignity  of  fupreme  head  of  the  fame 
church  belonging ;  and  (hall  have  power,  from  time  to 
time,  to  vifit  reprefs  redrefs  reform  order  corrfft  reArain 
and  amend   all  fuch  errors  hcrefies  abufes  offences  con<- 
tempts-4lTid  enormities,  which  by  any  fpiritoal  authoritf 
may  lawfully  be  reformed  reprelTcd  ordered  redre(red  cor- 
rected leftraincd  or  amended;  any  ufage,  cuflom,  foreign 
laws,  foreign  au)hority,  prefcriptionj^r  any  other  ihingto 
the  contrary  notwithflanding, 

4.  And 
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4.  And  by  the  35  H.  8.  e.  3.  Whereas  the  king  hath 
herecoFore  been  and  is  judly  lawfully  and  notoriouily 
known  named  publifhrd  and  declared^  to  be  king  of  Eng- 
land France  and  [reland,  defender  of  the  faith,  and  of  the 
church  of  England  and  alfo  of  Irehnd  in  earth  fupreme 
bead,  and  hath  juRIy  and  lawfully  ufcd  the  title  and  name 
thereof;  it  is  enabled,  that  all  his  majefty's  fubje61s  (hall 
from  henceforth  accept  and  take  the  fame  his  majefly's 
flyle  as  it  is  declared  and  ki  forth  in  manner  and  form 
following  ;  viz.  Henry  the  eighth^  by  the  grace  of  God^  king 
9f  England  France  and  Ireland^  defender  of  the  faitb^  and  of 
tbf  church  of  England  and  nlfo  of  Ireland  in  earth  the  Jt.preme 
bead:  and  the  laid  fiyle  (hall  be  for  ever  united  and. an* 
flexed  to  the  imperial  crown  of  this  realm. 

5«  And  by  the  i  £Az.  c,  i.  To  the  intent  that  all  the 
ufurped  and  foreign  power  and  authority,  fpiriiual  and 
temporal,  may  for  ever  be  clearly  extinguifhed,  and  never 
to  be  ufed  or  obeyed  within  this  realm  \  it  is  ena(f)ed,  that 
no  foreign  prince  perion  prelate  ftate  or  porentate,  fpi- 
ritual  or  temporal,  (ball  at  any  time  ufe  enjoy  or  exer- 
cife  any  manner  of  power  jurifdidlion  fuperiority  autho* 
rity  preheminence  or  privilege,  fpiritual  or  ecclefiaftical, 
within  this  realm  ;  but  the  fame  (hall  be  clearly  abolished 
for  ever  :  any  flatute,  ordinance,  cudom,  conflitutions, 
or  any  other  matter  or  caufe  whatfoever  to  the  contrary 
notwithftanding.    /  16. 

And  fuch  jurifdi<SiionjS  privileges  fuperiorities  and  pre- 
hecninences,  Ipiritual  and  ecclefiafiical,  as  by  any  fpiritual 
or  ecclefiadical  power  or  authority  hath  been  heretofore 
or  may  lawfully  be  excrcifed  or  ufed,  for  the  vification  of 
the  ecciefiaftical  (Vate  and  perfons,  and  for  reformation 
order  and  correction  of  the  fame,  and  of  all  manner  of 
errors  herefies  fchifms  abufes  oftences  contempts  and  enor* 
mities,  (hall  for  ever  be  united  and  annexed  td  the  im- 
perial crown  of  this  realm.    /  1 7. 

And  for  the  utter  extinguifliment  of  all  foreign  and 
ufurped  power  and  authority,  it  is  ena<Sed ;  that  if  any 
perfon  (hill  by  writing,  printing,  teaching,  preaching, 
exprefs  words,  deed  or  ad,  advilcdiy  malicioufly  and  di- 
redly  affirm  hold  ftand  with  fet  forth  maintain  or  defend 
the  authority  preheminence  power  or  jurifdidion,  fpiritual 
or  ecciefiaftical,  of  any  foreign  prince  prelate  perfon  ftate 
or  potentate  whatfoever,  heretofore  claimed  ufed  or  ufurp- 
ed within  this  realm  ;  or  ttkM.  advifedly  malicioufly  and 
diredly  put  in  ure  or  execute  any  thing,  for  the  extolling 
advancement  fettiog  forth  .maintenance  or  defence  of  any 

I  3  fuch 
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fuch  pretended  or  ufurped  jurirdi£lion  power  prebeminence 
and  authority,  or  any  part  th|reof ;  be,  bia  abettors 
aiders  procurers  and  couofellors,  being  tbereof  attainted 
according  to  the  true  order  and  courfe  of  the  common 
laws  of  this  realm,  fhall  for  tbe  firft  offence  forfeit  to  the 
king  all  bis  goods  and  chattels,  as  well  real  as  perfonal ; 
and  if  he  have  not  goods  worth  20 1,  he  fliaH  alfo  be  im- 
prifoned  for  a  year  $  and  alfo  all  the  ecclefuftical  promo- 
tions  of  every  fpiritual  pcrfon  fo  offending  ftiall  be  void  : 
for  the  fecond  offence  (hall  incur  a  praemunire ;  and  for 
the  third  offence  (ball  be  guilty  of  high  treafon.  But  oo 
pcrfon  (ball  be  moleffed  for  any  offence  by  preaching 
teaching  or  words,  unlefs  he  be  indited  within  one  half 
year.  And  no  perfon  (hall  be  indifled  or  arraigned  for 
any  offence  adjudged  by  this  a£t,  unlefs  there  be  two  fof- 
ficient  witneffes  or  more,  to  teftify  the  offence  ;•  and  the 
faid  witneffes,  or  fo  many  of  them  as  (ball  be  living,  and 
within  the  realm  at  the  time  of  the  arraignmenf,  (hall  be 
brought  forth  in  perfon  face  to  face  to  give  evidence,  if  the 
party  require  it.  And  if  any  perfoQ  ihall  happen  to  give 
fclief  aid  or  comfort,  to  a  perfon  offending  in  any  fuch 
cafe  of  praemunire  or  treaOon  ;  this  (ball  not  be  taken  to 
be  an  offence,  unlefs  there  be  two  fufficient  witneffea 
openly  to  teflifv,  that  the  perfon  had  notice  and  know- 
ledge of  the  offence  committed,  /.  27,  28,  29*  30,  31, 
37,  38,  And  by  the  23  El.  c.  i.  /  8,  The  jufticcs  of 
the  peace  may  inquire  of  offences  within  this  a6i  (but  not 
hear  and  determine  the  fame) ^  within  a  year  and  a  day  after 
the  offence  committed. 

6.  Andl)y  the  5  EI.  c.  i.  (which  a<9:  is  required  to  be 
read  at  every  quarter  feflions,  leetand  law  day,  and  once 
in  every  term  in  the  open  hall  of  every  houfe  of  court  and 
chancery,)  if  any  perfon  (hall  by  writing,  printings 
preaching  or  teaching,  deed  or  a£^,  advifedly  and  witting- 
ly hold  or  ftand  with,  to  extol  fet  forth  maintain  or  de« 
fend  the  authority  jurifdi<Slion  or  power  of  the  bifbop  of 
Rome  or  of  his  fee,  heretofore  claimed,  ufed  or  ufurped 
within  this  realm ;  or  by  any  fpeech  open  dted  or  ad, 
advifedly  and  wittingly  attribute  any  fuch  manner  of 
]urifdl£iion  authority  or  prebeminence  to  the  fa  d  bi(hop 
or  fee  of  Rome  within  this  realm:  he,  his  abet  ors  pro- 
curers and  counfeiiors,  and  alfo  their  .aiders  affiftanrs  and 
comforters,  upon  purpofe  and  to  the  intent  to  fet  forth 
further  and  extol  the  faid  ufurped  power,  being  thereof 
lawfully  indidled  or  prefeoted  within  one  year,  and  con- 
vidcd  or  attainted  at  any  time  after^  (hall  incur  a  ptaemu^^ 

11  nirc; 
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Bire:  And  as  well  juftices  of  alTize  hi  tl^eir  ctrcuitsy  a^ 
juftices  of  the  peace  In  their  quarter  or  open  feffibns,  may 
inquire  thereof  as  of  other  offences  agairift  the  peace,  and 
Ihall  certify  every  prefentment  thereof  into  the  king's 
bench  within  forty  days,  if  the  term  be  then  open  ;  if  nor, 
at  the  iirft  day  of  the  full  term  next  following  che  faid 
forty  days  ;  on  pain  of  lool. :  and  the  judices  of  the  king's 
bench  (ball  hear  and  determine  the  fame,  as  in  other  cafes 
of  praemunire.  And  for  the  fecond  offence,  fuch  perfon 
Ihall  be  guilty  of  high  treafon  :  But  not  to  work  corrnp* 
tioQ  of  block!,  difherifon  of  heirs,  or  forfeiture  of  dower* 
Provided  that  the  charitable  giving  of  reafonable  alms  to 
any  offender,  without  fraud  or  covin,  (hall  not  be  deemed 
any. fuch  abatement  procuring  counfelling  aiding  affifting 
or  comforting,  as  thereby  to  incur  any  pain  or  forfeiture,    , 

His  abittsrs  procurers  and  counfellors^  and  alfo  their  aiders 
cffiftants  and  cm/oners']  An  indifiment  againft  any  fuch 
perfon  muft  be,  knowing  the  principal  to  be  a  maintainer 
of  the  jurifdi^ion  of  the  pope ;  and  to  fay,  a^ain/i  thtfdrm 
tftbijtaSkti  on\yf  is  not  fufficient.     I  //.  H.  332. 

Charitable  giving  of  nofmahle  alms']  This  fpecial  clauftt 
of  giving  alms  not  to  make  an  aider  or  comforter,  if  the 
alms  be  reafonable  and  without  covin,  tho'  the  ofiender 
be  not  imprifoned  nor  under  bail,  feems  to  be  but  agree* 
aUe  to  the  common  law;  and  therefore  it  feems  even  by 
the  common  law,  if  a  phyfician  or  furgeon  minifter  help 
to  an  offender  fick  or  wounded,  tho'  he  know  him  to  be 
an  offender  even  in  treafon,  this  makes  him  not  a  traytor, 
for  it  is  done  upon  the  account  of  common  humanity  j 
but  it  will  be  mifprifion  of  treafon,  if  he  know  it,  and  do 
ootdifcover  him.     1  H,  H.  332. 

7.  Finally,  by  the  3  J.  c.  4.  If  any  perfon,  (hall,  either 
upon  the  feas,  or  beyond  the  feas,  or  in  any  other  place 
^thin  the  king's  dominions,  put  in  pradice  to  abfolve 
perfuade  or  withdraw  any  of  his  majelty^s  fubjefls  from 
tfaetr  natural  obedience,  or  to  reconcile  ihem  to  the  pope 
or  fee  of  Rome,  or  to  any  other  prince  llate  or  potentate  ; 
or  (hall  be  willingly  fo  abfolved  or',  withdrawn  as  afore- 
iaid,  or  willingly  reconciled,  or  (hall  promife  obedience 
to  any  fuch  pretended  authority  prince  (late  or  potentate ; 
he,  bis  procurers  and  counfellors,  aiders .  and  maintainers, 
knowing  the  fame,  (hall  be  guilty  of  high  treafon.    /  229 

But  this  (ball  not  extend  to  any  perfon  who  (hall  d9 
reconciled  to  the  pope  or  fee  of  Rome  (for  and  touching 
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the  point  of  Co  being  reconciled  only)  that  fhallretiira 
into  this  realm,  and  thereupon  within  fix  days  before  the 
bifhop  of  the  diocefe  or  two  juflices  of  the  peace  of  the 
'  county  where  he  (hall  arrive,  fubmit  himfelf  and  take  the 
oaths  (of  allegiance  and  fupremacy,  i  IV.ftjf.  i.  c.  8. )  - 
which  oaths  the  faid  biOiop.  or  juuices  (hall  certify  at  the 
next  feffiqns,  on  pain  of  40 1,    f.  24. 

And  perfons  {hall  be  tried  for  thefe  oflTences,  at  the 
aflizes  of  that  county,  or  in  the  king's  bench,  and  be  there 
proceeded  againft  as  if  the  treafon  had  been  committed  in 
the  county  where  the  perfun  (hall  be  taken.    /•  25. 

///•  PeUr'penct  abolijhed. 

Ptttr^ptnci  was  an  annual  tribute  of  one  penny,  paid  at 
Rome  out  of  every  family  at  the  feaft  of  St.  Peter.  Gibf.  87* 

And  this,  Ina  the  Saxon  king,  when  he  went  in  pil* 
grimage  to  Rome  about  the  year  740,  gave  to  the  popen 
partly  as  alms,  and  partly  in  recompeoce  of  a  houfe  ereAed 
in  Rome  for  Englifh  pilgrims.     God.  iii.  356. 

And  this  continued  to  be  paid  generally  until  the  time 
of  king  Henry  the  eighth,  when  it  was  enadted,  that  from 
'  thenceforth  no  pcrfon  (hall  pay  any  penfions,  cenfes,  por- 
tions, peter- pence,  or  any  other  impofitions,  to  the  ufc 
of  the  bi(hop  or  fee  of  Rome.     25  //•  8.  c.  2i« 

JF.    Firfi  fruits  and  tenths  taken  from  the  pope^ 

Firji  frtiiu^  annates,  or  primitiae,  are  the  firft  fruits 
after  the  avoidance  of  every  fpfritual  living  for  one  whole 
year.  Thefe  have  been  paid  of  very  ancient  time ;  for 
amongft  the  laws  of  king  Ina,  who  began  his  reign  in  the 
year  712,  there  is  an  order  for  the  payment  thereof.  But 
the  pope  did  not  obtain  to  have  them  appropriated  to  him- 
felf, until  after  th?  reign  of  king  Edward  the  firft.  4  Inft. 
120.     God.  Introd.  49.     Df^ge  P.  2.  c.  15.     « 

Tenths^  decimae,  are  the  tenth  part  of  the  yearly  value 
of  all  eccledaflical  livings.  I'his  payment  was  exaded 
from  the  clergy  by  the  pope  in  the  reign  of  king  Edward 
the  firft  \  and  was  fomecimes  granted  by  the  pope  to  the 
kings  of  this  realm,  efpeciaJly  for  the  aid  of  the  holy 
Und :  but  afterwards  ihefe  tenths  became  wholly  appro^ 
priatcd  to  the  fee  of  Rome.    4  Inft.  ]20}  I2i« 

But 
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'But  by  the  26  H.  8.  c.  3.    The  revenues  of  the  firft 
fruits  and  tenths  are  for  ever  annexed  to  the  imperial  crowa 

%>f  ibis  realm.  (SeeifirS  ifruit0  anH  %znt^si*) 

V.  The  pope's  frefentation  to  henefices^ 

1.  By  the  25  Ed.  3.^,6.  If  any  refervation,  coHa^*  , 
tion>  or  provifion  be  made  by  the  court  of  Rome,  of  any 
archbilhopricky  biflioprick,  dignity,  or  other  benefice, 
in  difiurbance  of  the  rightful  donoFs ;  the  king  (hall  pre* 
fcnt  for  that  time,  if  fuch  donors  (hall  not.  themfelves 
cxercife  their  right.  And  if  perfons  lawfully  prefented 
IhalJ  be  difturbed  by  fuch  provifors  \  then  the  fatd  provi* 
fors,  their  procurators,  executors,  and  notaries,  (hall  be 
attached  by  their  body,  and  brought  in  to  anfwer,  and  if 
they  be  convi<Sl,  they  (hall  abide  in  prifon  witheut  bail, 
till  they  have  made  fine  to  the  king  and  gree  to  the  party 
grieved  ;  and  before  they  be  delivered,  they  (hall  make  full 
renunciation,  and  (ind  furety  that  they  (hall  not  attempt 
fuch  things  in  time  to  come.  And  if  they  cannot  be 
found,  the  exigent  fliall  go  againfl  ihem. 

2.  By  the  38  Ed.  3.7?.  2.  To  ceafe  the  perils  that 
Ihall  happen,  becaufe  of  provifions  of  benefices ;  it  is  or- 
dained, chat  all  perfons  obtaining  fuch  provifions,  (hall 
be  puni(!]ed  according  to  the  aforefaid  ftatute  of  the 
25  Ed*  3.  and  they  u'ho  cannot  be  attached,  if  they  ap« 
pear  not  in  two  months,  (hall  be  punifhed  according  to 
the  (iatute  of  provifors  of  the  27  Ed,  3.  r.  i.  {hereafur    , 

JoUowtng), 

3«  By  the  12  iS.  2.  €.  15.  No  perfon  (hall  pafs  or 
fend  out  of  the  realm,  without  the  king's  licence,  to 
provide  for  himfelf  a  benefice  ;  oh  pain  that  fuch  provifo 
iball  be  out  of  the  king's  protection,  and  the  benefice  to 
be  void. 

4.  And  by  the  13  i2.  2.fl.  2t  r.  2.  If  any  Ihall  accept  a 
benefice  contrary  to  the  ifatute  of  the  25  Ed.  Z*  ft*  ^*  ^ 
fball  be  bani(hed  out  of  the  realm  for  ever,  and  his  lands 
and  goodsibrfeited  to  the  king. 

5.  By  the  3  ^.  2.  r,  3.  No  perfon  (hall  take  to  ferm 
any  benefice  of  an  alien,  without  the  king's  licence;  noc 
ihall  convey  money  out  of  the  realm  for  fuch  ferm,  oa 
pain  of  being  punifhed  as  by  the  ftatute  of  provifors  of  the 
^7  Ed,  3. 

6.  And' by  the  7  R,  2,  c.  12.  If  any  alien  (hall  purchafe 
and  occupy  any  benefice,  without  the  king's  licence,  he 
ftall   be  comprifed  within  the  (laiute  of  the  3  i2,  2« 

r.  3- 
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i.  ]•  and  moieorer  (hall   incur  the  forfeitures  of  die 
25  Ed.  3.  fi.  5.  €.  22.  {thai  btJbM  hniof  tbt  ki9g*spr9* 

7.  And  finally,  by  the  i<$  iS.  2.  c.  5.  which  is  the  fa* 
mous  ftatute  called  the  ftatute  of  pr^munire ;  if  any  (hail 
purchafe  or  purfue,  in  the  court  of  Rome  or  clfewhere,  any 
tranflation  of  any  prelate  out  of  the  realm,  or  from  ono 
bifhoprick  10  another^-^he  flball  be  put  out  of  the  ktng'ia 
protc^ion,  his  lands  and  goods  forfeit  to  the  king,  and 
Ihall  be  attached  by  his  body  if  he  may  be  found,  and 
brought  before  the  king  and  bis  council  there  to  anfwer,  or 
clfe  procefs  to  be  made  againft  him  by  prxmunire  fa€ias9 
as  in  other  ftatutes  of  provifors. 

Shall  hi  put  out  §f  thi  kingU  proiiSiiw]  By  thefe  words* 
the  perfons  attainted  in  a  writ  of  prasmunire,  are  difsbled 
to  have  any  a£lion  or  remedy  by  the  king's  law  or  the 
king's  writs;  for  ;the  law  and  the  king's  writs  are  the 
things  whereby  a  man  is  prote£ted  and  aided  ;  fo  as  he 
who  is  out  of  the  king's  protedion,  is  out  of  the  aid  iMi4 
protection  of  the  law.    3  lufi.  126^, 

VL  Appeals  to  Rome^ 

I.  The  ftatutes  concerning  the  prohibition  of  appeals  to 
Home,  are  but  declaratory  of  the  ancient  law  of  the  cealou 
4^.340,341. 

2*  The  firft  attempt  of  any  appeal  to  the  fee  of  Rome 
out  of  England  was  by  Anfeim  archbifhop  of  Canterbury, 
in  the  reign  of  William  Rufus  ;  and  yet  it  took  no  cffed^ 
4  Inft.  341. 

And  the  fame  is  oppofed  by  the  ftatutes  following : 

3.  By  the  27  Ed.  3.  c.  i.  called  the  ftatute  of  provi^ 
fors.  Ail  the  people  of  the  king's  ligeance,  which  (hall 
draw  any  out  of  the  realm  in  plea,  whereof  the  cogni- 
zance peitaineth  to  the  king's  court,  or  of  things  whereof 
judgments  be  given  in  the  king's  court,  or  which  do  fue 
in  any  other  court,  to  defeat  or  impeach  the  judgments 
given  in  the  king's  court,  (hall  have  a  day  containing  th^ 
fpace  of  two  months  by  warning  to  be  made  to  them,  to 
appear  before  the  king  and  his  council,  or  in  his  chancery, 
or  before  the  king's  juftices  of  the  one  bench  or  the  ocher, 
to  anfwer  to  ihe  king  for  the  contempt.  And  if  they 
come  not  at  the  day  to  be  at  the  law,  they,  their  procu- 
rators attornies  executors  notaries  and  maintainers,  (ball 
be  put  out  of  the  king's  protedion,  and  their  lands  an4 
goods  forfeit  to  the  kmg,  and  their  bodies  (whescfoever 

they 
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t^ey  maybe  found)  Ihal!  be  taken  and  imprifoned  and  ran*  ^ 
fbmed  at  the  king's  will :  And  upon  the  fame  a  writ  {hall 
be  made  to  take  them  by  their  bodies,  and  to  feize  their 
lands  and  goods  into  the  king's  hands ;  and  if  it  be  re- 
eurned  that  they  be  not  found^  they  (hall  be  put  in  exigent 
and  outlawed. 

4.  By  the  38  Ed.  3.  Jl.  2.  To  ccafe  the  perils  that 
Ihall  happen,  becaufe  of  citations  out  of  the  court  of  Rome, 
upon  caufes  whofe- cognizance  pertaineth  to  the  king's 
court,  it  is  ordained,  that  all  perfons  obtaining  fuch  cita^ 
tions  (hall  be  punifhed  according  to  the  ftatute  of  the 
^5  Ed,  3.  fl*  6.  [abovi  recited) ;  and  they  who  cannot  be 
attached,  if  they  appear  not  in  two  months,  (hall  be  pu« 
ni(hed  according  to  the  afotefaid  ftatute  of  provifors.  An4 
the  king,  clergy,  and  laity  do  mutually  engage  to  (land  by 
coe  another  in  defence  of  this  z&. 

5.  By  the  13  /£•  2.  ft.  2.  r.  3.  If  any  perfon  (hall  bring 
or  fend  ipto  the  realm  any  fummons,  fentences,  or  ex- 
communications againft  any  perfon  for  executing  the 
ilatute  of  provifors,  he  (hall  be  imprifoned,  and  forfeit  hit 
lands  and  goods,  and  incur  the  pain  of  life  and  member  ; 
And  if  any  prelate  make  execution  thereof,  his  temporal- 
tics  (ball  be  taken  into  the  king's  hands ;  and  if  any  per« 
fon  of  lefs  eftate  than  a  prelate  make  fuch  execution,  he 
ihall  be  imprifoned,  and  make  iine  and  ranfom  by  the  dif- 
cretion  of  the  king's  council, 

6.  By  the  ftatute  of  praemunire,  16  R-  2.  c.  5.  If  any 
fliall  purchafe  or  purfue,  in  the  court  of  Rome  or  elfe- 
where,  any  procefles,  fentences  of  excommunication,  bulls 
or  inftruments,  againft  any  perfon  executing  judgments  in 
the  king's  courts,  or  (hall  bring  within  the  realm  or  receive 
the  fame,  he  (hall  be  put  out  of  the  king's  prote^ion,  his 
lands  and  goods  forfeit  to  the  king,  and  (h^tll  be  attached  by 
his  body  if  he  may  be  found,  and  brought  before  the  king 
and  his  council  there  to  anfwer,  or  elfe  proccfs  to  be  made 
againft  him  by  praemunire  facias,  as  in  other  ftatutcs  of 
provifors. 

Or  ilfiwhin]  It  hath  been  faid,  that  fuits  in  the  eccle* 
fiaftical  courts  within  this  realm  are  within  thefe  words,  if 
they  concern  matters,  the  cognizance  whereof  belangs  to 
the  common  law;  as  where  a  bi(hop  deprives  an  incum- 
bent of  a  donative,  or  excommunicates  a  man  for  hunting 
in  his  parks.     1  Haw.  51. 

But  it  feemeth  that  a  fuit  in  thofe  courts,  for  a  matter 
which  appears  not  by  the  libel  itfclf,  but  only  by  the  de-  ^ 
fendant's  plea  or  other  matter  fubfcquent,  to  be  of  tempo- 
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ral  cognizance  (as  where  a  plaintiff  libels  for  tithes,  anJ 
thedefeivJanc  pleads  that  they  were  fevered  from  the  nine 
parts,  by  which  they  became  a  lay  fee),  is  not  within  the 
ftatute;  becaufe  it  appears  not  that  either  the  plaintiff  or 
the  judge  knew  that  they  were  fevered,     i  Haw,  52. 

7.  Finsklly,  by  the  24  //.  8.  c.  12.  All  caufcs  tefta- 
nentary,  caufes  of  matrimony,  and  divorces,  rights  of 
tithes,  oblations,  and  obventions  (the  knowledge  whereof 
by  the  goodnefs  of  princes  of  this  realm,  and  by  the  laws 
and  cuftom  of  the  fame,  appertaineth  to  the  fpiritual  ju- 
rifdidion  of  this  realm)  (hall  be  determined  within  the 
king's  jurifdidion  and  authority,  and  not  elfewhere  ;  any 
foreign  inhibitions,  appeals,  fentences,  fummons,  cita- 
tions, fufpenfions,  interdi£lions,  excommunications,  re- 
ilraints,  judgments,  or  other  procefs,  or  impedinients 
wbatfoever  notwithftanding.  And  all  fpiritual  perfons 
fliaH  and  may  ufe,  minifter,  and  execute  all  divine  fer« 
yices,  any  foreign  citations,  procefles,  inhibitions,  fuf- 
penfions, interdictions,  excommunications,  or  appeals 
touching  any  the  caufes  aforefaid,  from  or  to  the  fee  of 
Kome,  or  any  other  foreign  prince  or  court,  to  the  con- 
trary notwithftanding :  And  if  they  (hall,  by  the  occafioa 
thereof,  refufe  to  minifter  the  fame,  they  Ihall  be  impri- 
ibned  for  a  year,  and  make  fine  and  ranfom  at  the  king^s 
pleafure. 

And  if  any  perfon  in  any  of  the  caufes  aforefaid,  fhalt 
attempt  to  procure  from  the  fee  of  Rome  or  elfewhere, 
any  foreign  procefs  or  other  the  inftruments  abovemen- 
tioned,  or  execute  any  of  the  fame,  or  do  an^  thing  to 
the  hindrance  of  any  procefs  fentence  judgment  or  deter- 
mination in  any  courts  of  this  realm,  for  any  the  caufes 
aforefaid ;  he,  his  fautors  comforters  abettors  procurers 
executors  and  counfcUors,  (hall  incur  a  prsemunire. 

VIL  Bringing  hulls  and  other  inftruments  from  Rome* 

1.  By  the  25  H.  8..  r,  2i.  If  any  perfon  (hall  fue  to 
the  court  or  fee  of  Rome  for  any  licence,  faculty,  or  dif- 
penfation,  or  put  any  of  the  fame  in  execution  \  he  IhaU 
incur  a  praemunire. 

2.  And  by  the  28  H.  8«  e,  i6.  All  bulls,  breves,  facul«- 
ties,  and  difpenfations  heretofore  obtained  of  the  fee  of 
Rome,  (ball  be  void ;  and  (ball  not  be  pleaded  in  any  couit 
of  this  realm,  on  pain  of  a  prxmunire. 

Yet  it  hath  been  holden,  that  the  alleging  of  an  ancient 
bull>  iii  order  to  induce  another  principal  mattci)  whereon 
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to  ground  a  tit]e»  without  claiming  any  thing  from  the 
bull  itfelf,  18  not  within  this  ftatute.     i  Haw,  51. 

3*  By  the  13  Eli%.  e.  2,  If  any  perfon  ihall  ufe  or  put 
in  ure  dny  bull  writing  or  infirument  written  or  printed, 
of  abfolution  or  reconciliation  obtained  from  the  bifliop 
of  Rome  or  other  perfon  claiming  authority  by  or  from 
him  i  qr  (hall  take  upon  him  by  colour  thereof  to  abfolve 
or  reconcile  any  perfon,  or  to  grant  or  promife  to  anj 
perfon  any  fuch  abfolution  or  reconciliationj  by  any 
fpeech,  preaching,  teaching,  writing,  or  any  other  open 
deed  ;  or  ihall  willingly  receive  and  take  any  fuch  abfo* 
lutioQ  or  reconciliation ;  or  fhall  obtain  from  the  bifliop 
of  Rome  any  manner  of  bull,  writing,  or  instrument, 
written  or  printed,  containing  any  thing  matter  or  caufe 
whatfoever ;  or  (hall  publi(h  or  by  any  means  put  in  ure 
any  fuch  bull,  writing,  or  inftrument;  he,  his  procurers 
abettors  and  counfellors  to  the  fad  and  committing  of  the 
laid  oflfence,  being  attainted  according  to  the  courie  of  the 
laws  of  chiji  realm,  (hall  be  adjudged  guilty  of  high  trea- 
fon.  And  all  aiders  comforters  or  maintainers  of  any 
the  (aid  offenders,  afcer  committing  any  the  fald  offences, 
to  the  intent  to  fet  forth  uphold  or  allow  the  execution 
of  the  faid  ufurped  power,  fhall  incur  a  praemunire. 

And  if  any  perfon,  to  whom  any  tuch  abfolution,  re- 
conciliation, bull,  writing,  or  inflrument  (hall  be  offered 
moved  or  perftiaded  to  be  ufed,  put  in  ure  or  executed, 
ihall  conceal  che  fame  offer  motion  or  perfuafion,  and  not 
difclofe  the  fame  by  writing  or  otherwife  wiihin  fix  weeks 
to  fome  of  the  privy  council  1  he  (hall  be  guilty  of  mif- 
prifion  of  high  treafon. 

And  the  juftices  of  the  peace  may  inquire  thereof  [But 
noi  hear  and  determine  the  farm)  within  a  year  and  a  day 
after  che  oSence  committed.   23  EL  c.  i«  /  8. 

And  if  any  juAiceof  the  peace  to  whom  any  the  faid 
offences  (hall  be  declared,  do  not  within  fourteen  days 
(jgnify  the  fame  to  one  of  the  privy  council  j  he  (hall  in« 
cur  a  praemunire. 

VIIL  Poptflj  books  and  relicks. 

I.  By  the  3  b*  4  Ed,  6.  c.  10.  All  books  called  anti- 
phoners,  miffals,  grailcs,  proceffionals,  manuals,  legends, 
pies,  portuaHes,  prifiQcrs  in  Latin  and  £ngli(h,  couchers, 
journals,  ordinals,  or  other  books  ^or  writings  heretofore 
ufed  for  the  fervice  of  the  church,  written  or  printed  in 
the  £ngli(h  or  Latin  conguC)  other  than  fuch  as  (hall  be 
fet  forth  by  the  king's  majeRy,  (hall  be  clearly  and  utterly 
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t^o^itbedf  (^xtingutflied,  akid  forbidden  for  ever  to  be  nfls^ 
or  kept  in  this  realm. 

And  if  any  perfon  or  body  corporate  that  (ball  have  ill 
bis  or  their  cuftody  any  of  the  faid  books  or  writixigt,  ck 
any  images  of  done,  timber,  alabafter,  or  earth,  graven^ 
carved,  cr  painted,  which  have  i)een  taken  out  of  or  Rand 
in  any  church  or  chapel,  and  do  not  d^ftroy  the  famd 
images  and  every  bf  them,  and  deliver  every  of  the  hmt 
books  to  the  mayor,  bailiflF,  conftable,  or  churcbWardenff 
of  the  town  where  fuch  books  (hall  be,  to  be  by  tfaeal 
delivered  over  openly  within  three  months  next  followiog 
after  fuch  delivery,  to  the  arcbbifbop^  biOiop,  chaticellor^ 
or  commiflary  of  the  diocefe,  to  the  intent  that  they  m^f 
caufe  them  immediately  after  either  to  be  openly  bUrnt,  of 
otherwife  defaced  and  dcftroyed  :  (kg^  or  they^)  (haU  for 
every  fuch  book  or  books  willingly  retained  forfeit  to  the 
king  for  the  iirft  offrnce  twenty  (hillings,  for  the  fecood 
four  pounds,  and  for  the  third  (hall  fuifer  imprifonmeot  at 
the  king's  will. 

And  if  any  mayors,  bailifFs,  conftables,  or  church* 
wardens,  do  not  within  three  months  after  receipt  of  the 
fame  books  deliver  them  to  the  archbifiiop,  biOiop,  chan^ 
celtor,  or  cemmiiTary  ;  and  if  fuc^  archbi(bop,  bilbopi 
chancellor,  or  commilTary  do  not,  within  forty  days  after 
receipt  of  fuch  books  burn,  deface,  and  deftroy  the  fan^e  | 
every  of  them  fo  offending  (hall  forfeit  to  the  king  40  K 
The  bnehalf  of  all  which  forfeitures  (hall  be  to  any  of^the 
fubje£ts  that  will  fue  for  the  fame. 

And  the  juAices  of  aflize  in  their  circuits,  and  jhftices  of 
the  peace  in  the  general  feflions,  niay  inquire  of,  hear^  and 
determine  the  fame. 

But  nothing  herein  (ball  extend  to  any  image  or  pifture^ 
fet  or  graven  upon  any  tomb,  in  any  church,  chapel,  oT 
church  yard,  only  for  a  monument  of  any  king,  prince^ 
nobleman,  or  other  dead  perfon,  which  hath  not  been  com* 
monlv  reputed  and  taken  for  a  faint. 

Alfo,  any  perfon  may  ufe  keep  and  have  any  primers  111 
the  Engl)(h  or  Latin  tongue,  fet  forth  by  king  Hen.  8.  fo 
that  the  fentences  of  invocation  or  prayer  to  faints  be 
blotted  or  put  out  of  the  fame. 

2.  By  the  13  jE/i'z.  €,  2.  If  any  perfon  (hall  bring  into 
the  realm  any  token  or  thing  called  by  the  name  of  agnus 
dei,  or  any  erodes  pidurea  beads  or  fuch  like  vain  and 
fuperfiitious  things  froqji  the  bi(hop  or  fee  of  Rome,  of 
from  any  perfon  authorifed  or  claiming  authority  from 
the  faid  bi(hop  of  Rome  to  confecrate  or  hallow  the  fame ; 

and 


find  (hall  deliTcr,  or  caafe  or  offer  to  M  delivered  the  hm6 
or  any  of  tbemto  any  fubjed  of  this  realm,  to  be  worn  or 
Ofedj  he,  and  alfo  every  other  perfon  who  Qiall  receive  the 
fame  to  the  intent  to  ufe  and  wear  the  fame,  fiiall  incur  a 
przmunire. 

Provided,  that  if  any  perfon  to  whom  any  fuch  agnui 
dei  or  other  the  things  aforefaid  (hall  be  offered  to  be  de- 
livered, ihail  apprehend  the  party  offering  the  fame,  and 
bring  him  to  the  next  jufiice  of  the  peace,  if  he  (hall  be 
able  fo  to  do;  or  for  lack  of  fuch  ability,  (hall  within 
three  days  difclofe  the  name  of  fuch  perfon  fo  offering  the 
fame  and  his  dwelling  place  or  place  of  refort  (which  he  \ 

ihall  endeavour  himfelf  to  know  by  all  the  means  he  can) 
to  the  ordinary  of  the  diocefe  or  to  a  juftice  of  the  peace 
of  the  (hire  where  fuch  perfon  to  whom  fuch  offer  (hall  be 
made  {hall  be  refiant ;  and  alfo  if  fuch  perfon  to  whom 
fuch  ofier  (hall  be  made  fhall  happen  to  receive  any  fuch 
agflus  dei  or  other  thing  above  remembered,  and  (b^Il  in 
one  day  next  after  fuch  receipt  deliver  the  fame  to  a  juftice ' 
of  the  peace :  in  fuch  cafe  he  (ball  not  incur  any  danger 
or  penalty. 

And  if  any  juftice  of  the  peace,  to  whom  any  the  faid 
<»Sences  (hall  be  declared,  do  not  within  fourteen  days 
fignify  the  fame  to  one  of  the  privy  council,  be  (hall  incur 
a  prxmunire. 

3.  By  the  2%  c.  5.  No  perfon  (hall  bring  from  beyond 
the  feas,  nor  (hall  print  fell  or  buy  any  popi(h  primers, 
ladies  pfalters,  manuals,  rofaries,  popi(h  catechifms,  mif- 
fals,  breviaries,  portals,  legends,  and  lives  of  faints,  con- 
taining fuperfiitious  matter,  printed  or  written  in  any 
language  whatfoever,  nor  any  other  fuperftitious  books 
printed  or  written  in  the  Engli(h  tongue,  on  pain  of  40  9. 
for  every  book,  one  third  to  tbe  king,  one  third  to  him 
that  (hall  fue,  and  one  third  to  the  poor  of  the  parifh 
where  fuch  books  (hall  be  found  and  the  faid  books  to  be 
burned.    /.  25. 

And  two  juftices  of  the  peace  (and  .nayors  within  cities 
and  towns  corporate)  may  fearch  the  houfes  and  lodgings 
of  every  popi(h  recufant  convid,  or  of  every  perfon  whofe 
wife  is  a  popifh  recufant  convid,  forpopifh  books  and 
rclicks  of  popery ;  and  if  any  alcar,  pix,  beads,  pidures, 
'or  fuch  like  popifh  relicks,  or  any  popifh  book  or  books, 
fliall  be  found  in  any  of  their  cuftody,  as  in  the  opinion  of 
the  faid  juftices  (or  mayor)  (hall  be  thought  unmeet  for 
fuch  recufant  to  have  or  ufe,  the  fame  fhall  prefeotly  bede* 
faced  and  burnt,  if  it  be  meet  to  be  burned  j  and  if  it  be  a 

cfuciSxy 


f^ed  4t  the^  j^enqal  quarter  fe(Iioi)$  of  the  pcac^  i^^i^.. 
county  wher^  the  fagu:  ihalLb^Jqupd,  aod  cl)(i  /agipio^f-^ . 
facec)  tp  kexeSA^ed  tptt^eowo^.    /  z$»   ^.  ,    ,    f  k^*. 

,[But  the  'iiG'i^f*  3V;-aIJow^:i?4tlM^cJi^».jr^0  5 
j(£all  ta](&  and  iubfcribe  4he.nitb.^^x)d.  di^l^i:;^9a^ejeii\ 
cx^iitaiocd.  (fpr  which.(9c  il^)|l:yj^,  2Q  ^)n  tc>.p^%<9  tUc,. 
lites  and  ce;,renxooIrs  a!  ibpj jgligiQOy^  A^ftdy  fb yggM^ajiciff^ 
thereby  iiKfarib^..  ^;V.>/^r4,X^  l.^^v 

.  Note  i    ^^  vccuj^^t^  MX   gercfaj,  viW°^H^'%  SP^'^^t 
whether  paj)Ift  or  oihec,  wh9.^e%/eth.t^^4f^(;|)i^C|;^ 
tQ  M|[o^(Ki^.Godufterjbii:  ma^f^ei:  o£^thc.  <:^c4of^£nft|,. 
'     hbd  ;  ja  fofi^.rf£ufgnty  U  ;i  ffaftift,  wfeo  ^fo-tfj^c$k^amL^ 


i;  5       ;  :*.^.  •   "^  ^••» '?  tf  > 


2K.  JtfukX;Mif^  piifiimx 

,  |.  By  the, 27  a/,  f.  ^^    ^U  jefuUs^  femioary  prj^s, 
ji(iJ  other^prieftg  whatfoever  .maJc  or  .orJainjid  out  oj  d}f , 
realm',  or  within  the  rcaTmi  by  any  authbrTiy  derived  or 
pretcrKlcd  from  the  fee  of  jRpiue^  /hall  dcoarj^  but\o(  the' 

f^alm.    y.  2.  ,    ♦    .  -  -..*..  •i:-    '■  .'-^sr* 

^'And  it  (bait  not   be  lawful  'for  any'jcTuitj^'fe^fnaj'y . 

p'left,  or  other  fuch  prieft,  deacon,   or  religiou«''.or  ccclc-^* 

fiailical  pcifon  whatfoever,  l)eing  h.Qrn  wjtljin  the    reatqi,* 


he  do,  he  (hall  b^  guilty  oT  hig^,  treaCcn.    JC.  3«,^^^  ^ 
^  And  every  perfon  who  flfall  nyitiinely  and"  wilfinojj 
c?ive  Trctieve  comfort  "aid  or  maintain  any  &icH  icujjl 


ry^ieir 

Of  ocner  lucn   pncit  aeacon   or  reiiiiious  or  cccieuSLiical 

up  ih  ahy  college  of  ItfuTts  or  femmary 
in^iny  foreign  parts,  (hall^  not' in  fix  mo ntl^  ncict  after 
pfbclam*alion  in  that  behalf  to  be  made  "in  iheTity'ofLou- 
doii  under  the  great  Teal  of  England,  Vet  urn  into  \hij  \t^S[K 
and  thereupon  (within  two  oays  next  at\er  fuch  rcttiVl^ 
before  the  bifliop*  of  the  dioccfe  or  twojuitlces  pf  the  peace, 
©fithc  cbuotfy^'tt'fiere  hc'lhalj  arrive,  fubmil'ISiajfeu  ad8r 


WlWf^-i  W.9 


Mite  jte^MdMt  ii^cBM^i^vfkf  4)lckM<<«  Wife  t^ 
oebervife  rctorn  incoor  be  in  this  icilm  widlOrfVfllMfeMlMr 

jiirfyif  ^  ■lifritlyir  iwij  drlrmr  m  frnifj  or-^jirMiNr 
m  kiL  nitefBAfit-4c;f«v«0B4  CD  Im)  fimr*  one  6tt^clii9*raAii> 
UMo  aay  foreign  partt;  or  ihall  oiheritile  ^yritfiiiglj^  ^oT 
l^||#dUi.ar;<c^^  or 

mfif  jmmAimm^pnelt  orf«rir^i4ier ipvieA  4«icoli»  of 

'  InHm  uitt  ifomfaid,  or  to  Of  IM 
foTttof  mliitL^i)tfttiii;of  femU 
mry  out  of  flir  \etUi  'la  toy  'Suooigii^  ptrai  .or  <ftl«^i^ 
porfao  Am  boing  oi  d»4i^  die  Taait  ooUoif^aif  lb<iiftia#iei 
Mi  MC  wiMrnf4:Tiwrti  AbnifBiOfr  «l-«^'  tiMrift  il^«M 

And  ovcTf  «(fine  ogdnft  dUAarMif  Wiil^uiit^  Afj^ 
'  on*  iliWfiiMHi  !■  wdl i»f ho  owirt»f1tilig»> teticli-' 
io.tiit  ouooayjifiif<r.tfcmfcoiete>ui»*fcdhfor  die  dmelie^i 
no  oMb  in  w^mimt  .coonqrsiwnincrtMi  renloi  wh^e'tM* 
ofimco  fliiU  jio;fiiimitirri»  or  #fa^t  «h«ioAbndtr  fliiH  W 
CBken.    /i.  1  ..  .       v»  -'■ 

BiH  odibiig  terite-flUI  ex|ead  16  my  (uth  jefoit  fe- 
BMoiiy  pricft  m  ocher  focli  frinft  ieeeon  or  religioiii-'or 
nccloii<Kr%l  fcrfiwos-it  bdbffoiBoniidMd;  at  Oull  #tllitli; 
dHoodtfaaterrliecofDt  into  the  HulmR,  fuftoik  bfmfistfl  tlT 
Smm  ardMbiftop  or  biflliop  of  ibis  re^m  or  to  fooM^jifalU 
fiot  of  ctM  poice  ^mdm  tho  oouniCf  wbcre  be  (hdll  W* 
five  or  land,  ani  4o  chempba  tnily  and  fiooerdy^  bieftM 
teb  oicbbiflMni.  >bMbop  or  joftioe  -of  fbe  peace,  Mkeib# 
omb  of  A^Moaaacy,  aod  by  vritbig  oadar  bit  bao4  con^db 
9Bti  acfaaoayledgCf  and  Crooi  theotefertii  oootiotto  bit  doo 
ohcdienae  lo  cbe  iawa  and  flacmea  of  thia  realoi  in  cidba 
of  feKgioii.   /  to* 

Aod  every  parfbn  vho  (bait  kooir  and  underftaftd  tbai 
aay  fodi  jeAut  famnary  prieft  or  other  priaft  abofdUt 
ihdlbe  wiibin  tbit  feda^  and  (ball  noc  difcofar  dM  faoalt 
to  ajoftiopof  the  peaoe,  or  ocbar  higher  ofieer,  bi  tareko 
daya»  boa  arilliogly  conceal  hta  knowledge  tbofein,  fliklt 
bo  fined  aod  ioH>rUbned  at  thai  Uag*!  pleafuie.  And  if 
fucb  juftice  of  tbe  peace,  or  other  fuch  officer  to  whooa 
fedl  oiaatar  iMill  be  to  difCovered,.  do  not  within  twency- 
ciglit  daya  aire  information  thereof  to  fooie  of  the  prifj 
^•iiocil,  be  Dull  forfeit  aoo  mariu.    fij. 

Aod  fiidi  of  tbe  privy  oouncU  to  whom  fucb  ioferoiatiba 
AaU  be  aiade»  fliatt  tbamipon  deUver*  a  oaca  in  writings 

V#L.UL  X  fiiUcribed 
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riibmfiiMift..  w  ftafi 
fii^i>f  tbi«.»A»  AiU  be. MtiM. iBi#^  t|iar  diiiicm^ 

t)M  pib^  mnii^rfiuilM/^tcn  IkM  fac^  wiflitin  afpMiri  lioawct 
ttii4<V  McMJffhrb  Mirf^  bttiban  ttioe  m  htotfii^  Uip 
lijApiWiM,  Nh  l^^ftM  liaU  ke.void«.  /  ttf .       '  .  ^ 

fc^ftftiAy  lb«<4f  AL  4K» u  IfMnypmtam^  #iid  flall'beibfk 

examinel  by  a^t  jierronrfiaifiBf  liwfat  kuiMritk  lA  .dn« 

tm)yi^l>cilifrtl|f  Jitv «.  jefiiit,  or  «  ftMMif^tQr^jn^p^ 
P^m»  he.Aattbe*eQto«iltied,io^rlteb)r«lm»  Ibwaf^A 
c|MmM.hiiii»  wi  ihtniCdocttMiff  iwiiNifciUlrdiAkeiltaeA. 

lie fo examined.   /  i|.       /  ^       - 

.^•3  And  bfiU  ij.u  54  Stdtpoiui  <a%fluitt  ftfrHtf- 
Diyi^ti^any  juftkeboC  dM .  peaiot  Jmjji  teooftin  w^odMr* 
jBKlbfWWl^^  fliaUuiiit«taiaiO0.reUetb  m^  Jd)^^  femMhr,- 
W.  fK9i(b  pikft»  aa.lhall  fUfcowr  tint  MiiviriikY*'  bMRj 
fai4M4  tNprka  that  Aid  aht-fiM;>iM^  Mi%^ 
^^  Aft.oCince  sxmwkt^  aad  'by  Mifba  ^fs^b  4fiw> 

i«7#««im9d|i .ibaXAOt  (^l^fitb^lfi^lM^ 

"^  P«(l4ty  i^e.«n^lav  ^fueh  6ireik<^^^^ 
.fti^rj|hfK«i»i»  but  alio  ihall  hpve  *o  tkiitd  v««t  btUMb 
7vdvil«^ filial  thcioul ;<xcatf  iibt  ;i5oi:\ and  if  1^,dp* 
^xted^f  CO  I.  he  dull  have  i&e  runi  of  5oi^fei'4tfeMfiN&» 
4Jirf»!iM|A  Vt)duater  6onyiaii[»fr  )>r  theolfi^M  h^itit^a 
1]i^>^^ti|(Qat^  ffoln  tbft  jMdfl€^  or.|o|bdtirtbS^  tilt '^ii(i^ 
WClPottl^'Ibecoiiviaion  ,iluji  bai^p^,  tfi^V^dWM* 
f^^|i^(h«i(i^^r.^iher  oiBcQr  t^hoattU&lBb'tKrj)^^ 
%ritfeliArJkilUr0,,coii«RUn^  tp'iTiif  flU^p^ 

ew<0f,|hii  Aoak^  I6,>B.  te?iiBdi)yCvimtpricM&iil1i;^^. 
/cJM9fU . /•  I.   .  •.  ^^  '^^^^ 

'  ITflfiu iy,  ai-  <?•  8-  ^-  3^/*  4*  No  iterfbh  M)i6:^)t^n 
AM  iiii^filKi  ilic  oath  therein  appobt^  to'ib^  ^MWJL  * 
Yu^fcribed  (for  vihkK(ttS£»tbltf^o^^)  i^ «itO«i&'  ^"' 
^bjFi;ev^cidt.ihaU  ho  pBerootedrindiAe4,i'tt^yi 
||[9rc«iiiiidjp.or  4^avi^     anf^KU^c  c^lcfil^,^^  .^ 


4  » 


iit«ihlrrt*bTf*«*lilg  tdWate*  W  llft»o{M1H|S<" 
«lff  At  btiMf^fl  pri^waelcort,  ijr  iitteririgVpny  dr-*<!16li^' 

wKtMie. -'-'>'*'■'*  'l.-.Ti*    <•".".  »' ..■••i; 

"-^»  ^i*#bt«Wt,t' (if  Mi*  eaieffiiftr  WiM Hfftitm 

1titmile'»l^*ti>vJIMM'\,t%c'tetr  Ar'wUct  ft>' 

■«t« XbVIO  v.-  .■■-'■■■'"=     ; ■'•  ;'•  "•-■  ■■•■■■• 

■  T.  By  tjie  ajf/.  J.  I-  Every  pctTon  who  (hall-  fay  or 
fingmifs,  (hall/o'rfeic^joo  ttigrks,  and  b?  copimiftEJ  tOi' 
iBe  licit '^^aol  fo(  6ne  year  anj  further  till  he  have  pai.4 
ltW'fti'3'Ium'.  "-Kni'^^e'ry  jjeifori  who  {bf.\\  wrilin^lyljeaTj 
^fls^'ftall  forfc'il 'I'oo'  Rialt!t9.  anj"  be  im^rifoned  fof  a^ 

;,'WWch  fiid  forTtitares/byan'oiher  clHrfi'm  the  fald! 
•^  fljall  be  one  ^hitd  tn  (he  king^o,  his  ovni  ufe  i,  otic 
lEna  fd  tHcKi/igfor  relief  gfj  tfic  poor  in  ihe  ^a;.ifiii  whwe , 
tfiii'oflrnce  fhall  be  commiticd^u  W  i^ellvcf;^  by  warf 
nut  to  the  principal  officer'i!itt,'We"\(!ocipt  <it%K  ^-' 
jtlwquer,  without  furthtr  warfjji^/r^p,  (be  klngi  Jijid 
one  third  lo  him  whb  (hall  fue.  ' 'And  ^ rt  jfucB  pitSin  jhall 
jnp(.:i)^!ab]ej-flr  OidU  fail  X'i,pay:  tic^aiDewIfiiilt'^lbKe 
BVlitlu  a/ter  judgfTKQt  givcn^^bc  A^  1>B 'c«i}iTnrittt4'Mti 
pfifoniiii  h(  have,  paid  the  TanK*, or  confornf  tiiinftlfAPgo' 
49,<:ftiirch.    /  u.  ■■'■■    -■■  ■■    ■^  :'    ''■''■;  ■■  <    ■  i 

,~.3A«(Ltbc  iuitices  af  afEze  and  juHicci  of  tha  pewe  jn  flf«lt< 
^pan  t]tnutcr  felGonsj  may  inquin  ph  huH  >h<J.<|ctcraiiBV' 
,jSp6nie.    /.  y.  -   :  S'.     i"  :■    '•■  ■   ";  •* 

sSuttf  the  offender  (halt,  before  be  be 'iridiAedi.  w^K* 
J^->rt>igniti«U  ot  (rial  bejare' judgment;  Tubniit  llttfi 
,CCiaft>un  hitn&lf  before  the  bifiicp  gf  t6«  didcefc,  or  bA^ 
,;f^the  Ju&ictfi  where  he  Hwlf be'incM<^  arfii^'cd  te' 
,1^1^ (not  having  bcfoic'  made  lili4  fubipiliofi  attii*  CrM> 
t^i^  Indidcd  for  the  fiht  oeaoce)  r'faei  Al4)' M"  dlT-'i 
|jm^p^^.ap6n  kii.  tecDgnuipa-of  Turii  [ubn^ffMn'hi  ofta 
A^^«t.fefioitB    of   the  couBtf  wtitre' he  Aall  b«  ce^ 

Went.  /.  lO.  .'i ;;;..:-.    '(-.":  ■".  'i  .1-    :'■« 

,  i.a..>i>d>bytbc3.7.  f.  51  3ii(it>-'-perfatf..H''di*1^  &ft. 
jdjfQpMTjtDBny  juJliccof  ihc  |KilteiD7«na(ii  (»  ban  brcMi 

SaiigMnilht  peifofli.  ihxt.- w*r«  prefcrH' ^IWch  tnafij'ot 
'  aay.^fi  >tb«tn  wiibia  thies  dayi  pKut  aft<i"[(he<  c^nc^ 
'CoAiiUltfldt  and  by  icafou  of  fkch  HicovtlJ  any  of  tfllT 
;iaiil  ofTendeti  (hill    be  taken  and  ciuivided  or  Bttiimed^V 

iHii-im.  flun'Ool  onljr  be  freed  from  the  danger  and  pntitf 
K  a  «f 


I  Owprinoful  %«^JUQ  l^c  one)  «i[nrfer  AtU  bands  an^ 

feabl    cvrt^ttdf^ild  Ihall  tate  lia  Vnifit  by  any  gift 

tok^J^.5rt((()»,0f  ilicgiaiice  and  fuprcmacy  belotc  ajufilce 

"■  qCli^^^i^C^'wTierc  il'c  parttKfhall  intiabitjand   ip'the 

' af«ki4De-^^c^'  ff  ''■!">  wlio  (ha!l,be  no  popith  recu^ 

■    lSJi(,'u>all  enjoy  the  fame  untH   lie  fha'll'  con/crn:  himrdf 

jMCT-Olthp^ni'taV^n  ^r,J  conforming  and  receiving  ib« 
ferfraei5t|,hc^wbp,(ecciu'.J  ihe  "profits  flijilt  make.accouat 
'  tncrcoTi  and  in  i^afonibli;  time  t^iake  paymeai  ttictcof,  a^ 
(cftor?  the  value  of  fuch  goods.  /.  i6, 
^  And  alL  ivtfrafcilons  as  Iball  (oCea^  ^clj  child  o^ 
fbiMfPnovcf  feu.  Dia]l.|iprf^itXpo|.'(to  hia(wfio.£tuU^'dl|'- 
cpvcj  and  ^iii^  ({ic  offcnacr.  ^* ,Yl,,&'  i;j'»f.  «.'+i/.  §J| 

;  g,.  ijnd' Wth?3(^,  A  a.,'ff  any  ge;fen  iba^  {ul;  oj 
go,  or  Ih'an  cohvcf  'or  fend,  pr  caule  to  Se  fent  or  coii* 
v|^cd  iDf  child  ^  other  pcrfop  jnto  any  pvi^-bajrood-tVc 
KAi  .put  ,of  tb£  king'*  obedience^  to  the  ihieaf  SQtf  g^* 
pore    to  enter  \p\p  pi  be  refidcnt  or  trained  up  lii  toy 

{([ipry,.  abbey,    nuntterjip   popiA    univeifiiy,  college   d; 
c)iQd1i  or  hQufc  of  jefuiti,  piieHs,   or   in  aoy  privaic  po- 
^  pifii  family i  and  fliaTl' be  there  b}'  any  jcfuit,  (tttiioiiy^ 

jlicfl,  ftiw,  pi^nkj  or;  other  p^lh  perfon  ili%ijfie(i 
jidiidcd  or  Bfcngthciied  iii.ilie  pujifh  [eligionj  in,»Mi 
§t'tilopr()fers,lbe  fatjic^'^rihajl  conity  or  lendj  or  cauie 
teia,'ion«)«d  pf'feotapyjuV^^  nioney  Or  oUier'ihii^, 
ior  the  iii^|i)it«i»ij^_of.  aivy  cbnd'br  oihcr  ptfjlon  gpne  q^ 
fint,ai)d  tJ»uie4  'an(J 'Inl§i»fleo^«s  i=  afortfaid,  ot  undif 
ijotour  olf  jyay  ^haritvj  M^vfllel(j|e  or  alms '.towards,' Ag 
rciIi«f«,anf,^iorjf  ibbey  or  nunnery  college  kboo^^iij  ^ji 
ie^iout,tioiufc^Vs*erjf  j.perto9  to  kudin^  conveyiDe  pe , 
ti'tmV^gio  hk  feijl'Snd'coiiveJea  at.  well  "any  /uch  child  or 

Ublca 


wbence  ther  dei^^d  out  of  uw  i«uni,^  or  iHien^iltty 

wwe  tUM.    'ft'i-'  .r       ■■  .       '  .-' '^   :  ri  ■■; 

FtMStJii'tait  Mi^^M^'  W  'r<|i)  #  'Mi«Mar  DHt 

fliill  imiM  Iif'lti<«itU  31Ut  l&'HtiDli'fi>nt'<M  llmS 
RV'tS'  tM'cCibmiM  rdieoa'-iM  lc8elVrtli<'r>M- 
llttlit'lWjMfiie  W  ttc'lhlMa  mi*  ube^'irnlhii  th«  <»l>f 
MM!^  IHIn  ^^'iltcdefai^  aill  lif<Wiii^  lilt  K^ 

^  AM  ff  it  tor  tflti<  llU  ibe  fSfd  It  MBlifii  M  itijl 
n  MAmi  tUMSn  Kt  "Hull  HiV  '!>&  linai  T^mt. 
>llHii|-th<!''lfM'lliK  tir  llllflr  b'ciliiithile  ih^fticb  to^ 

fineyifi  (h^V<<I>^((i>eirgion,  ■hd  pVo^^rig  himltif  to  be 
i  pt^nir.Mbfam,  ihtn  br'ecd  u|^  iDftruQ  or  «luc;at>  i\^ 
child  or  ctipdn^i  or  fuficr  (heip  to  be  inAf^OEd  br'oJu- 
iaxeA  ih  tH&pbpiui  r6figi6n,'tie  fhall  \>e  djlabte'd  o^'ttnt** 
fn^ff  tfi^'i^te  (u- 'pitce  6f  tnrft  o)'  ftVdfiV.  in.ch'iirc^ 
orffate:  Arid  allTuclT  cl^tTdren  as  fhilt  tie  lb  bro'ujglic 
up  jitflniiaed'  or '  etiucatttf,  &aft  W  difabltd  oV  beari 
ti^^fnch' offict  dr' [rface  o/ trffff  ^r  pCoflr  AntiT  tbcV 
be;  Dcrredly  vrohdled  and  converifd  to  ihd  cbilrcti  of 
England,  aiid  fliatl  late  ilie  oaths  of  allegiance  and  fu-  ' 
Mcmacy  before  the  juftices  of  the  peace  at  the  quarter 
KAoaI  of  the  place  where  they  (hall  inhabit,  and  ihere- 
lljteri  rtfrire'  the  fictamsnt  of  ihtf  Lord's  Tuppcr,  and  ob. 
ttin  rcertificjte  thereof,  under  the  hinds  of  two  of  the 
(aid  j'ufflces.  25  C.  2.  c.  1.  f.  8.  [And  by  ihc  31  G.  ^, 
«.  M.,  rtiough  poprft]  fcbobh  9re  perinitted  under  certain  > 

rt^latiofi),  (for  vrticH-fte  S'tfiCO'S.  4-)  ^o  fchool mailer 
jfttftfHilg^hc  Roman  caiholick  religion  fhall  receive  into  his 
i^Odiftfreditcaiion  the  child  of  anyproteflantfiither,  /aj.j 

Xiy.  ?epifi  children  of  fapifis,  '  '  -^ 

■"If  Btjy  popiO)  paient,  in  or(*er  lo  compel  his  pro- 
teftaot  child  to  (;bangc  hi»  children,  O^all  tefufe  to  alloW 
h^  3,  fitting  maintenance,  luiioblc  10  the  degree  an4 
abiltly  of  Cuch  parent,  and  to  me  age  and  education  iff 
fiicb  child';  then  upon  complaint  thereof  to  the  lord  chan^;; 
C«IIor,  he  (hall  make  order  ihe.ein.  1 1  V  ta  !f^:^e.  4./  7^, 
''r'And'tbe  court. of 'cfiaoctry  will  alio  fuperintend  ^ihe' 
education  of  (uch  proieftant  cftild,  and  iiitpoCe  reIl(i<Vion> 

ad  ibe  acceft  and  coriefpondencc  of  hit  parent).     B^l^t  v, 

£rih'.  Ami,  io6.] 


^^ 


A-  ■^  *Mi  iv  _m  *»  51"  1-1  '=■  bf«T.'.'  rit  ->:-it|  *.-K, 
'^I.  %y  £e  JferrTs.     Ail  puluBt  4v>i<ill,i«;|Mi]b«i| 

Iv'ery'Sundajr  and  oihcr  o»]|»  «r(l9titc#  Sj^.  **lsgi>flnN> 

loMtty  during  ine^tiqncol  f^ounoD  trfffu  SffyWf^ftK 

pam  01  paniminent  by  ihc^iwei  of  w.,q^ur$f^iMA 
alfo  upup  pun  tbat  tveiy  perfop  (q,  q^fldii^  ffiaik'fVif 
feit  for  ^p^efJ•fil*^  ^n<:*„Md.,ijl()!  Id  1w«l  Ity.  ttt^ 
jburcliWMflens  ,pi  tfet,  Mfifr,  wh^^e.  fo?ii  R^J^^SS; fM} 
Be  dpnc,  to,  the  (iLc  ^f  tKe,  popr  o^^ttif  t(»mt,»»^OhiM  ' 
Ac  jioodi  )in(9>  «nd  t^ncnf A^,jcif  %b.oS^d(Wt  ^-JUy  of 
iiftrBfa,, /»i4.',,V-,.  ,  .,■.„     .»,  ,.;.L,.r. 

"  A.pd  a]l.arthhiftio[»bUh9P«  w^  ■!)  o'lffif  T'.h«>f  «i«tt 
cAercjIinf  ccdelijIlKal  jurilai^ioi^  v-,.i*4U,Hi  pl*«n  «r 
^mpl  u  Do(  exempt,  within. U^jr  dicif:e^[Jl^),l^ltf 
wwer  to  reform  cQije&  4nd  (woilA.by,xq][vr||i[Qf,.ihc 
Eliurch  an  oScaden  v^^in^.aijir  ijhqr  jyiUd^of^«cAk- 

^ere..  j;:i^6,  . '  -      . . 

'    Aha  the  juQi 

m 


But  nojfrfoa^l  be  (prJeftf <fo(;  ths  M  QfticqcnVl 

;)tf8h,e be w;'.rrot »^i«3ed •i,(in,pefi.i ^)5?p,,. y..(Kfc  rw 
'  "^ai  the  niaJLor  pi  l^ondoa  and  all  9tber,in3yQr^j^ajnb 
And  M^M^hf^  #^^(»af  cjtm.bijrfttigliliWl  »*#%*«- 
,^'ratc  iu.]ivbicn,ine;^uicn,Qj^  affiy. dy jiot.ri<ffWlWlly.i»t 
'yafr,,(ha[tTiVve  power  ib  inquiie  of  hear  and  detenBiiw  t^ 
ftpie  yearly  »i(li«jifre%ih(l^ii  ^^^^J^<e(^^_  Mif^MW 
fttaa^  it)  lilte   mlnnef  aa  the  ]uft|«k  of^ftzf  qij^i^ 

A"'.  "     "■■*"'    ,     '        :     ,    ■         ■■-.!,  7..'     ■--    '"i   ' 

,  And  alt  archbifb'opf  ,»nd  bifbop*,  »pd'  cvnyipf  jUr 
fhaticellorsi  aj'nnri9atft'»."aichi)cacp[is,'"— ■"  —' —  ^■*' 
rt'ies,ViviSg['J^]j«iciJiaricclcfuft;calji 
Have  powfilj aiTKll  to  inquife  iri  iheii  'diutionjw] 
an^d  elfti*heteTiir(iin'thrir  jurirjiflion,  ai.any  oifi^j^Hw' 
and  place,  jo  ta&,af;eif;|*ijjns  apd  infuimatioDaj)o^n( 
fa'idV^ncTM  ^An'mnte^  wiuiin  the  limiEs  at  ibtitjfitMV 
ifiJ^Ifin^'aDtt  16  punifl)  tlie   fame  by  ad'moniiJai)  ^icoin- 

■",-,■  (  V  '■"'■  tfltUiMtioA 


rifdiatd^^l 


IWPW^  'ny 


and  pffocelt  in  like  form  u  bervtoftm  Intli  been -i|dBd>,  is 
UU^nift  b)' tteUb^  eciiMufttcaFlaw*:    /  xj. 

J  Aovtdtff  ilut^wlMtRfcm  peHbn)t)KnKliag:ln-dii!  pre. 
tfiflb:  aiB' fiM-  rttorbflfetacei  ftft  rtecift!' poaifiuncnt  of 
dM  w4WM^;  luAteg  a'ftftiaioMaibAcar  aiiderttM  crii- 
dtt^Vttt^'flaU^ DWrorilMr  tune (iffSnceeftfiMiu  be  eaaft 
«l8ed  4ttn»tf-fMJnffidiiI  MiA'tikeMli  MctHring'fbr  .ibtf 
idd'^ftfifeWfe  tMniftWrtit  firft  b]rthejufticcK<&wll  nbt^t 
A#(UM^4fitMe«MoMn^«celvepturidnnMc«r  ihe^ofdik 
IH^.iiyt,^  .   ■-■■■    ^'-^   ■'-'■::  .--..  ■*.' :"  ■  L>.  ."■ 

ft^M-ftf^f  Ekcepr  Afltnterir qutlifM  te  i&ie  a^  of  to» 
IttaiiiAi,  Wio"'T«ro(X  M.  fb«w'£0D|!Bcnt»a  br  MTigioal 
ttafttiir'ilhnvcd  by  tbt.ta.  i  4^^  ^,  m/.  3.  i6;  [Aoi 
P«rfonk  vilHy  ffiilt  ^ake  tKe'oathi,  inJ^cdne  to'  fon^ 
cN%reg*t)oti  M  ;|>la«r'of  ■tPigiiNrt'  iudbip  penniued  t^ 


'- iM>f^g.'»-M^rmnirmfig«^.Hifi^}  U'beth  hce« 
l>drieii,ibattheindiAi»emoeedjiot  to  (hwrthat  (he  panjr 
had  ilo  traibnsWt  fextiufe  fbr  kis-tbfeiic* }  ibut  ibe;  dnentU 
aw,  If-he  have  Bny  antter  of  tlui  kiod  ia  bn~  hwvUf 
tafght  10  Ibcw  tt:     I  A«t».  13.         . 

And  if  rti  f^irftukl  conrt,  ^proc? edlng  upon  tint  ftatuM^ 
Mfbfb- A'tHoir  a  TearoMble  cxcule,  tbef  mty  be  pi<>hi* 
bited  i  but  if  they  proceed  wholly,  on  their  owo  nnoBi^ 
tHfef-'ftrfl  hdt' he  M> all- controlled  by  tile  c 


b  they  mSt  in  dcrogatioii  froin  tijU  by  qncftidnittg'a 
ff -KM  triaMe  \tftittn,  u  ibo  bounds  of  1  peiUbt  or 
Ule'l^Hi  for  iheyOwlI  be  pnTamcdti)  Irt  the  beft  jo^ 
•fiUMir  own  lAri.     t-Jimv.  IJ.- 

f'JKJJitiftltttmlitaipima}  And  be  «1M  fo  abAot  frodl  hia 
ova  amVh  efauti^  ik^  be  put  to  ptnva  whcrt  be  an^at  t» 
ChUMD.      I  //ffW.  tj. 

' ^r*^l0t  ilhhrfya»ifihtr^ ittrmt  the  WmQ:  Hs'ttbo  mTT- 
bahn^n-MinftH  in  the  chiveb,  or  aiiBct  either  mominK 
■Ct  evening '  pftiyer,  or  g;oei  away  before  ttiA  «liole  fervioa 
■to^e^j'ii  ii  muih  «itbia  the  ftatute  *i  he  who  ia  wholly 
■^cot."^   iMw.13.       I 

Thtrtaf  ht  inJI^td"]   The  offence  in  not  coming  tk 

cbnrcb infilling  wholly  in  a  non-feafifftcet  and  aotS^fm 

pobng  kny  f^i^l  donr,  but  bat^ly  the  ««uffioa.of  wbti' 

'  «ag|M  to  be  done,  ptedt  not  be  aUadgfed  in  anycartaiw' 

^hK« ;    for  proptirly  fpcalcing,  if  i«  iiot  Aommitted  tmf' 

'where.     li/dUi.  13.  ,:■,.-    -1        .     .- 

-;'  A^  by  the  37.  (.4.  ThcjufliccriBfiaaxCandjdKoba 

-  of  ^  iwicc  io  fefi«M  fltoll  iMva  poiKr  to  ittqaiia-  btar 

-•(*»rr- '■■■■■■   ■■*■■'■■      ■  ■    "^       •  -™        and 


*  y^  w^P^^^^ffw 


MS  the  ji4ticfi(  of  «fi2fc^irldb  iiy  f^  Vbrmqr  hwi)  Mf 
dfii;  AMI  ^u;  fMrer  MiMfeir  ncn,  tdid  at  tW  Mlbns 
Yin  vhidi  any  WMKAmiiit  aealnft  ttiy  |ii!rfofh  ifer  n««  r#t 
pabiagitocteiKh  accordliig  tD  fiidy^  ftrmci^  Uiw»  iliKli^iit 
tdicflp)'  tbrnuke  pMcltfmwoil,  bywhtdt^  ir  flilill  ftt  €0«i« 
idaoAttf  tfcao'ikr  l»dy  «F  fuch  omndtr  te  rindei«6  b  ite 
ftfcliflFcir  «ilwr  hitv^t  of  ike  gaoi^  befoie  ch|! 

itttf 


^^ehm  dK  1MXC  ftffiofs^vcfpmifi^.i^  andnif  at>«M  fiiil 
jiext  ifizes  or  feflions  the  offender  fo  prodaia^  OiattrMi 
ipiile  af^poitiife  iitf^ietvpd,  riwiTuptyif  cvir^  fiick  i}bliuT( 
fM4cdod,  :th«iiKfM4^H'kr<>A)flkiaAeto5nviAioo4B^1iw; 
toifiMpda  lh<i^aal^|ittldM.hfiuS^hlWllibl|tlisbri 

Iball  not  ^i^cvfiyjiftjNb^iolbiM^bufthtibd^ 
fbw  df^  C0i|^{n«|i  pnyoi^  M^  tbvre'  llffti  (Rf ii«r  ftrtie^s 
i^soo^dtM  tatto  I  EH  e.  a.  oim  joftk^  'of  tlio  ^6H?« 
ifaai  dMSofl  vrbecvtiM  party^QMlI  dvnXi^  mpiool  w)Slim 
9i«dt.«f  fiicb'diihiilt  by  conldpott^  or  <mb  of' Mi^ib^Ay 
may  caR  the  £ii4  parnr  befp^t  bha  |  and  tf  h^'  fliilt^  not 
IMiBi  t  tMde»aamt  abd^diie  proof  iHtttot  to  t)he  fifcttf- 
£iAio|i  jof  tte  <fid  jwftico^  be  nay  g'fvo  vvmnt- to>'llit 
I^NttcfaMrardon '"  df '  tbe^  (^iA  jmtU^'  wh^reM'  itk  faM ..^tf 
(hall  d«PoH$  m  lovy/  lidi  Ibr  a«ery;(bth*dbOMit  1b|  mUm 
ai^bh^  ai|d  ih  de6uh>  of  fecb  dtftvefti,  ^  ftM)Miktt 


muibooiaiii  KiiH  tofoiot  pa ifoii  witbih  tfte  ttilroiimtfliMi 
or-  Nbcrtf  trbcueiii!  fijch'  ofMer  OM^  bo  fiibibttii|^  tiQ 

Eyment  be  made ;  which'faid^  ttrfeltur4r  ftiW  ba  oo*M# 
i  tho4ifeiof:di»po6»  ofiflhj^pi^tft*  v^hoiriii'lboiole^^ 
Ontt  beosbidiogr  ot^^br'^itlitti  «^  tti#  o<ftM^  cdqMiii^ 
/.  27.  '  -    :  •"^^* 

^  Hboto  qiinlfliall  bo  bopoklM  itpo»  t<ib^idbjtiid^ 
^lOibBvCilMinAiiiefticci  fere  hii*  dofault  widrfbooe^flloilif 


OtortbeTalddoffeott  lllad^^  /.  ft8^  *^ 

:  Afi4iipjttonJ>feiiiefonilbo44Mo^^ 
i&all  for  the  fame  offence  be  fumttkti^f^xisp^ h  ^»U, ^ 

a;  By  the  33  ^  «.  u  ^oiyrporfen^to^o  fltei|o?# 
tttotmyeao^  «iW  flRrilMiot  repaW  to  tmc*^\ilfdl^  W^ 
m^9tuA(  place  of  coitiiDon  jlmflri  buf^^MM)^  0i^ilpi 
opncr^jta^rtko  i  £ti  n  a..  Mt  Jbi^io  tM^  ^uhMl 
maiefly  for  every  month  which  he  fl>«tl  fiFf^^ar<M>li  jr 
wdiArer  MdsfiMiai^ihev(^kf)l&r(«u»re^  ,tv6r>  flMtM- ^ 

tmbti^hj  tbefpa€iiof^el*(^IinMil)rfhld1}«)^ 
^  *  4       .  tificate 


tifinJe  .tbnnf  in  miting'uiaik  into  ^e  kiiu';  bcn^  bv 

tbfe  ii^o'p -6f^lbe^(Koc(^  «i*«  juBlce  ol^'  tA^  br  i  5"^ic£ 
t)f  jk(t  peace  cfdi^ soiling  «ht^«  itte  offeftda-.ftall-dwtllf 
beinHed.#ith  twb  faffiefqic  <liriitie«  |A  36bX>t*le^>  f^' 
the  good  behav^r,  aBl'To  to  c6tirmiic' tdubd  lin^if  he- 
F^i^niKni&U^'nid'  cotrie  to  cWcl.  "V^ttlfb^faid  fdi., 
f«nirc«  0iall,te  piic'ibM  to  the  klog  to  Iiis  owa'-ulej^ 
ciM-'t|i(ri]  totlii  king/ortclief  of  the  poor  in'  the  p'afllF  - 
fritiKibp  cffeocf  fluU  be'pjtninkto},  t<i  be  tjeriyeicd  br 
^atraot  to  the  piincifaro^ceri  iti  tbe  receipt' of  tbcc^* 
cbdqulcT  without  fDrihcr  Warrant  fro^  ibe'ktngj  and  wc 
tbird^to  bim  who  (halt  fiic.  And  if  TiicH  pcrfon  Khali  not' 
bfc sbib  or  fhk\l flit  to  p^  the  fame  within'tKree  hrantha 
after  jvdgRKiK  given  i  he  dall  Ik  cominlttVd^to  'prSon  till' 
behave' paid  the  fitinej  orcdnforci  bimf<^f  to' go  ip  ctfu'rc^.' 
/-.«,'"■  ■■       "    -■     ■  -      ■■"■■'  ■■''■■       '    ■     ■* 

But  if  the  ojFeoder  fli^K  before  ha  t>i>  indited,  of  at  hiar 
arraignment  of  trldbefbrej^dgm^nt,  fubmil  and  conFa^m, 
tttinJcU  bcliveithe  bohopof  thtf  dfofidieor  bifore'lHe  jufT" 
tifit*  ithieTclK  lh«li  beiodiacd  hr^r&ned  or  t'rietf  {l^avfnz 
ililiilljiii  itfade  like  ftibrtriSton  at  his  Irikf 'being'^  JndiQed 
ffff.,ttie'^ft>(Afetc)f'  htf  Ihatl  b«  (jiTcb'argltd,  uj)on  b\i 
recogaiiiab'iof 'fncb.fbbniUEoli  in  open  alDKn of  fe'IKotu 
9fittM'Gauqty  wfaere  be  ft^U  be  refidcAt.  '/.'jo." 

■  Aiiatmy-  pinlbli  which  lirulllv  ofh  the  funday  (hall 
hfnJd  birhwife  Atfae  fefVice  b>  lhw^llin;flied,'ind^  be 
tbmat  Mfiifelf  tnoft  cotWtnoh}]''  prc]chf'aM  fiiallnot  ob- 
Ai^HRflj}' jefiift  to  'csme  to  church;  Hhd  fhall'  Ufo  fotir 
twes  a  year  at  Icall  be  prefent  ai  ibe  divine  fervice  In  tfte 
fjharcb' of  die  pirilb  where  he  Ihilfbe  relEdent,  or  in  foihe 
<iQier  cwnmbq  chuicb  or  chapel  df  eale,  ftall  hoi  inc^r 
vry  paiji  or  penalty  fM -not  fe^airtn^  ib  Church'.  //lis.         ' 

•-  A»d  every  granv  conveyuhrf  bbnd  jud|tncnt  and  exe- 
p^tiokii  ipato.ofi  cdviniA)^  pulpofe'ttf  dtffiud  any  iHteffft 
rubt  oV  Hdi  that  may  6r  ougbf  to  grow  to  fhe  ung'or  [o 
aof  abtber  pcrfon  b^  any  corivifHon  or  jkldginent  oo  thii' 
W^,^QulV^  veid  agaidH'  the  king;  and  aeain'ft'fuch'.ai' 
fban'fM for  fuch  penalty  ■«  afotefaid.  J"-  tj- ■ 

-  Bid' fii^lAm''iht- font  tanlrOryia'ihi  I'El.'cVa.}  A  perfbn, 
vtbowailiclc  Tor  yan.  ot  the  lime  c6hUiiN(ri>i'aninforifia- 
UU)  u^on  (his  itaiuic,  (halt  not  be  at  bl]  excdfed  by  realon'; 
p^^di  ficknef;,  if  it  be  prdveA  that  Ue  Wai  a  rixulant^ 
bdtb  bcforeand  afier;  for  it  (ball  be  ih tended  that  he  ob-' 
Ainately  forbore  during  that  time.  %  Houi.  14.  ,  '  } 
Slf'oUfirfiii  10  tbt  qyein'i nejijji  for rvnymeiitij  It'baU^j 
bfes  iclolved,  that  this  ftatutt  b^'Miifli£lIn^'aol,  for,.^ 

'.r  -^  -^''*  ''"     ■     '   ■     '  "  "I         '  '•     'morithV 


fefffr 


i4&  f^d 

n^omVj  ^Ue«m»  ^irpeofie^  neie^ith  AtMbAUn€ttiti:' 
forlh^.j^fiq^op  a£j,oneMAindf)r4  far^Jbatfetnqr  weR-^nd* 

a^Sri^ie  of  ^^k  p^kiiUr  44|u  r>'i«tfnvv  f  )w' '  ^^  "  '*^  *^  * 
fir Mfrf  m»ntb}  Tlit  liin^  xd-m  mtmAinHmitH'  bjr'flHi  - 
ftatvitcJAaH  iic  j^ompvtcd  99Cl>y  Ikt-Jsakiidtfrv  iMil  bfthe' 
number  oT  cUytt  allowing  t w^oty-tfi^  dSift;  tdvWhf  ic«  ^ 
co/djng  t9  thecpaMPD9n  rttliH>^.^foatTd]ngtetifei9'i!rBldr'* 
fpcak  generally  of  a  laontlM  .  j  £F4utf  41  ^  •.  >  ^^ ,  v  j 

^Qm  tbirj  10,  i^^}  ThU  cbtffe  (or  Mrlbiitfdiii  ef* th#* 
fexfeHuii(t  isjievefthcUb  confifi^nt  withtbefttifficrtiitt,' 
in  giving  the  whole, forf€iuuro*l(>  ihc^iwttf;  te  MhgiKial' 
in  aifts  of  pailiamcnt,  to  give  the  whole  pcnaky  for  ailf 
criiniqal  matter,  ta  the  \^xk§L  nt^-Mbtmmi^U^  iMfiM 
•d  to  make.difiribtftioA  tberetf  and  le  gi ve' part  ^6s him 
tbal  wjU  fue»    iMaw^  ii*  *  <       ') 

M^  >yiA(  29  £A  ^  f^f  iiMutgm  ^uwSbiA^Wmt^ 

iocutnbrabce  an^y^iiutjoa^cirft^of  «aftmt«)f  miy  llMliiy- 
tta^iby  zia^.jfffVffk  wbi^h  ;h^  jioC-BepiireAibr  4M(-iiil'- 
lepair  to/o.^e\chttf!^^apel  QK^fealipfite^dftfiUmn' 
prayer^  cqnt{ary,4p  ihe  13  £/•  41.4.:  and dBr.bicbiai«fcvMar-* 
ble  at  the  pleafiirejrf  Aieb  offinidin:*  nrflaanftrnfiediieA^. 
ly!orindire£Uy. intended  for  the  Jbeteof  oelieflamiBMiMe- • 
nance  or  at  thfe  difpgfifi^nj  !^.i«fih)4ffemlei4>iMaMi^^ 
fucb  wendct  Qr^tf  familf  fti^hheitmiintfaiittigiM  infl«^ 
be  tmerly  void  a|i  agai^ft  tkf.  tog.far:4dtf  ifipstte  fetd^'^'* 
ties.   ^,it  ,;    t,        ',   iiMi'T'.rj    '>L    'o  tfo.jd  adi  i»/' 

JpMt  tbiaibaU  Mt^sieivi  ta^viafec  vetAornioipeieil  Ihif  "^^ 
grant  or  leafe  4p])de  boi^  6d«».«rMipiit  i^andttorcdiyiiaiSi- 
wl^ercunpn  ,tie  i^floi^ed^fewiyftMt'^ff.  Qmfb  AmU  Jtoo^ 
lefcVved,  <^iM|  ^M>eri:CM%i)M0e'iOiaA»Wii%fide(i^^ 

SQod  coniuierauion«  and  without  bp^nsift^^fiommfi  hdridkn* 
\$n  4iot  J^  4rcovfp^Ct»9(  Wf  idrMiMf}tn6iihlfc,bftvdOi 
otbcr^i/ejhmto  give  bgatfii.tu  ilie'fci£g-4o  enji^Aicbcs 
renii  and.jpaymeoU  (Uidjig  jh^  :j<qntift»p»ec3  tf i>ii&tci. Itiafefl^ 
and  grants. ^  $,  «.    .   ,,. /-b  7..,- \r  ..vV-sa  liaJooBiaiA'* 

Aa^  everj^  C9Avi$km  far  fi^  «Sm^  O^ittteiaJAB' 
kingTs  bench  or  at^-.t^  » W^  aejd^  #>»»  dMbKH^ ^  *'■' 
iban'  from  tl^e  jiUiicea  before  whom  the  recoad  ^  foalr/- 
convidfQt^  flu^il  j;er.j4n,  bf^ffir^^red!  jgignlwTamj  iH  fw* 
b'cA>;c  the  (i)d.of  Abe.  tefin^^  ap<Mki|  ftylmawaifl'i"^'' 

/  2»  .•  V  .^    /L        •' '»    f^'  -^  "'>^'*  >d7  oj  r.3rrij|  3»t^ 

Vip4evcfyfiw4>,ol^n4ef  m  iwfe  ntP«iH»gr<JiOfh|ptifi*»V 
iball  )»e  thereof  unce  coovidrdi^Oiall  in  fiich  ci  th^tenni 
(if  Xw^t  or  Michaeimaa  u  (hall  be  neat  after  fiich  con- 

viAioDf 


Viaioa,  pay  into  the  «ctieqi«r'  iftrf  th(  nt^  of  aft  I.  for 
CWqr  i«a«tli  *fciA>fciH  he  connined  in  thfe'loJifimeftt' 
wfaeraupM  tbe  cnviaioa.  Ail)  bei    tXH  Ihtll'  tM>  for' 

^neer  or  cotmAion'^y  into  tfce  «tchcquer*v Wo  tiinei* 
»ff!lir*^'Vk'i^ef^  Biftttind  Micfiaelmas'term  umudi- 
ttfliaJI  tbda  Huan^nftia,  kfm  (he  rtte  bf  fo  T.  fbf  cTety ' 
aMiKhikAU- fttcH  ndvUtiotf.  And'  lP^<ttolt  flialt  be ' 
wteib«a|r-pRn  flf  any>yiiieRt  AferefiH,  the  qiiccti' 
mn^f  ptocefi  pirf-of  the  ncheqaer  feixe  iirthe  gotA^ 
■V.Mfs'ptm^frf'Ae  hiidi  liaMe  to  (mb  khan  or  to  tbe 
pttMNt*  «fattr>M,  leaving  (he  third  -part  antj  of  flich ' 
faari»^d»MiimJniatice  of  the  offisAder  uidliit  hmilt.' 
/«.■"■"■--      ■--'■-     .    -  ■■-        ■■      ?■ 

And  for  ike  mow  fpecdr^oArfAion  of TncH  dflfeiidir'ift 
im^tcpsiffRg  to  df»i»*"fcr?ice,  the'  indidinenfoicritioiiioj  ' 
tk»  Mt  d«nlii^'  6r!lM!b-'offend«"t6  tVt  chBtch  nf  thew- ' 
rtfr  wbMt' he  «  My  H«M  before  Aicb  tDdiOmnit  <m  or  , 
4M  tatp  hMeflrtefiJinct,  nor  to'ifiy tolbet  church  thajWl ' 
dtrtthil  flan  of corftnwD  pnycrj  Qiall'be  filfficlcnl  19  tb6 ' 
lafr  i  mitit  fliall  not  be  necdft))  to  tnentfiin'  th  tbe  iiHli£li' 
meat '*Im -Ibe  oAendcr  wit  or'isinhaKtlHg  Withlii  tt^t 
realoi-l-bot  if*  it  Atll  tnppen  any  ItiCf)  binder  then  not' 
to  be  witM  il)i>  tealoK  the  party  Aialf  V  relieved  .by  pjct ' 
to  be  9M  (n-ud  ikr  otWrwrfc:  And  upon  the  IndiCtiitenc 
of  Atc^'offimdert  ■  -pnciamafntn  ffiM  be  imade  it  ihi> 
aOMlff  wUcb  ibi;  indtAtnent  (hair  hie  takcta  (if  the  fame^  ^ 
be  Hlckf^  irnyWGxIfJ'bf  w4ii«h  it'fltall  becolhmaqded,' 
that  the  body'<n  ^^  oSender  '^ill  be  Venrter^-tcrthe 
Oeriff  bdbie^tbc  ntitt  afiMr)'  and  -ir'atJ  t^e  lUd'  next 
idEaea tiic oAndet  (bpraHiiAied'  fbaV  Aoi  apiinr  of  re-' 
— i^tfaebitpon  fwh' default^ rttofdnl,  the  fame  fhilT bq ' 
~  '  tahn  cvfiTiaion'tu  t««  tiflbe  lud  ^Sfnce  as  'if  a  " 


tlilt^had  fawi^y  wrd^.    'Jl  J.  '" 

Brovidtd ,  thar  irtien  fuch  bSrader  ibfi  ftnke  fitbmiffion 
att<-«eoteto,'ij»i'  fli^  dlev  no'fcrfitit'ure  of  zo  1.  for 'any 
montb  otVmitt  if  ^  ^k'nds  of  the  o^ditr,  from'&cn  ' 
fubmifloD  an<j  conformity  or  d^lh,  and  fatlVaAtoft'  irf 
all  tbe  arrearigci  or  20  I-  nianthly^.b^re  fodl  fc'iaijb'du^ 
or  nyabte,  Qttil  cnfue  or  be  Abntinued  agaioft'Iucb  of^  r 
fendar.    /.  6.  -'..;■'  '  ■■    '^  ■■     ',  '  ~ 

And  the  lord  tfeaftirer,  't!liial^1f6r,}t!a9'Mif'V»toti  if 
tbe -cxthetfner,  or  nvo  of'VM^i"Uay'afl^'Aich  third  ' 
part  gmn  to  tbe  poor  by  tfw'lbriDfl'  «A^  at  wdl  for  re^     ' 
Iirf«?  ty  >«or»  and  ef  tHi  Kalitf  ctf'co^Oai'.'U^  ^ 


i«p(^^  ,pi4  fafimti  (oUiera  t  n  tb^  Or  i6f  fW-of. 

ibcm  wall  »[T«im.     /.  7.  ,    v.-i,-.  s.r   rr..    ft'^:- V 

And  thi^  la  &all  n^t  cxiend  to  ctafSim  Unji'lwMMk 
«)f  any  luidf  of  fuch  ogeotfcr  in  tbe  qUMn'K.IUHIil^^ tfMb 
ttKofi«[L(3eT'9(iealh,  which  landt  hf  ^iuU.lwva.*^^ 
twmof  h'»  I'fc.orin  the  right  of  hif.l»Alfe„Vti1)i«ii  l-^  '^ 
.  Mtyff'm  oil  th  gstdt]  The  ](ing^«:ofM%gMiitf  WU 
t^  opinio^,  pii^,  Fe^zf  ,^hp  iH^o.^'i  ttUC  i^  M^t.  Atairfi 
(per;  Wutynf^.a^^uipoB  toi  M'ia|;fiv  j  VmM)  |^<7ru 

that  PlJfB#.ff,  Ife.  awarded,  ^T  .wti«fj^|t  ttmJffi^iMi^. 
was  feifcd  J  becaufe  die  king's  title  CO  ludtOi^MiinMit*. 

tsj>1fii4  ottovcffc  I  |!e,9i«ft  fvpear  fiVjprW<lk'lllW..IW;ili 

iiKt|C.  £*^l!K„as^-■l  .■....■...  .^"  ur't  .t  u, .  ,  w^. 


i;)t,«iU  naMr;j^^Hi«r  unUl»t)ie%ie  be  1.. ._  _  ._. 
Tjc^i.j'  1  ffrte.  1)6.  .;•■"  '    ,     -     ;:  j-  -/  -  '■  ■ . 

J  Ab^  by  the  I  7.  £.  4..  Where  f^iiy  (e>nre  ft^aljjjp  bid 
c^t^e  two  part&  pf  the  l^^ds  for  the  pof  piytaeni,<^^  ^i^, 
■^^nth  ;  fucb  two  p^rrs  ihall,  accorflii>g  iq  t^.c^fcpt, 
tbetfDr,  go  towards  the  payment  of  fuchjGl.  ^^nOtiUl, 
Ivif^  unpaid  by  any  fuch  reculani :  and  the  t)^i(4.  p»t, 
tw^teof  fiiaM  not  be  extended  or  feized  by  tlje  kjagfov  nc^, 
^ymcnt  of  ihe  faid  10 1,  a  monch.  And  where  aay/ejf^K 
ujtl'frall  b^  had  of  the  two  parts  as  afDTef!ii<^  and  fiii,c^ 
(|ctffBDt  (hall  die,  the  debt  or  duly  by  reafon  of  his  (mi<F, 
fancy  noi  being  dircharged ;  in  fuch  »re  tlje  ;(ar^ic  tur^, 
pttti  fhall  continue  in  his  majeOy's  pofTclfion  untt)  die 
reiidue  of  the  faid  debt  or  duty  fhiJI  be  di|chargeJ :  api^ 
t|ie,^Tng  (hall  not  Tcize  or  extend  any  third  garf  ilcfccflfj.^, 
ng  ^p  any  fuch  hcir»,  either  by  reafon  of  the  tfXudacy- 
e|ni$  anceftots,  ot  the  reculancy  of  any  fuch  bfiis-  jtlv 

■  .■^pd  tnoreovcr,  by  the  37.  ^.4*  II  is  /uri)iett^:^cd^ 
Itiat  every  offender  in  not  repairing  to  divine  ^^rvice^"-- 
)|goiic«convt£led,  fhall  in  fuch  of  the  tefiDf  0f,  £ 
-apd  Michaelmas  as  lliiall  be  next  ^t^r^fnch  ,cpnv^ 
p|ijl[trtpti)e  receipt  of  the  cx£hrt[iier  after, tJie  rau  ' 
foj  f^ttj;,Dip;ith^wliich  fliall  be  contained  (n'ij 
mjgf  whereupon  fuch  con'viflion  fhill  be; 'and 
for  ev^ry  month  iftcr  fiicfi  caoviAioot  withbur'iS 


jffiijli  iMtwin  liTcifi  EM«rmd<Ml€bkdkHii?iifrtiii)  m^Mtew 
iB«>aib  afw  Aich  ooB«i^ii4*  e^h^cplf*  iff'  fOcM  c«(ifnwht»0 

Afid  levcry  convidlon  fo  recorded,  (hall  by  the  juMtak 

tifli»i*siHft>>th^  tfilijuH<ii»,  ^ntftfw  <h»  en*  o<^  thd  cclNH>r<{n> 

the  tiine  and  other  circumSaocca,  as  the  <€pult  eTcMf^' 
iftgf^mf  U^ltd^^iMr^iNrokBfir^fO^'  th«i?M«9iM  ^i^e 
Uii^a|Mi*^oodi^  o^aN^Mw^as^hooiimtfet  tu^  tKi^^^ 

p^jFfttcoiMrfbl^jid  43Uiir6%^^  thv^ And  ^  hatte  btftorer*  ij^ 
OMCe^-i  tbeOi  aad  fo  often,  the  king  ofltt  ^  p^oMa«biit^t^ 
tKe  eMMM]oe#Mteiarf.ih#  geiodk  ^^tW&^m^^i^lMt-ot 

oibkr  :]aiidt'UaM#i«  Afaiiire%r  m  Osk  ptSialti^a&HIM^b^ 
tb«' criie  uMirtng'oft'tMvaA,  ItlWflgMhe  thM  pM  oMy^ 
ori0ietfal^lMdt1c«toaii4^fMnli  'fo^  the  flMMte««kd>«P 

tto4>fti«idj^4ijlM4re;chndr€if  ta4'faMi?)r«   /i^^ -^^  "* 

And  4hef  khtg  jhait  h0vt  poir«r^tA^Aife'>tMt'*20'f»'  i* 
mMtk  iik^>lt*Uilci8f)^N4df  to^ke)>IM^>Mdtheiiptf^ 
fa  feBfl  two  parte  in  thcef  Co*  be^diiirHa^lS'Well  of  \ill'  t\it¥ 

brw  aliiiHritfda  ftilK  cMi<A&^^iiy'  Aiob  ^Adcp  {f^^iM* 
€Qfiiki|^4Q«:ktif9ii^'toM;^9fH!ir^M«irf^^  Mil^ail'OtHeF 
landf'  ^\A^  ^>(ii(ii fcfiiiife  ^^ot!  lo^  (h^  ^MUkuHthnkMA^^^ 

auid'Cll^  «KMl.  tq  «e^^t»}^'|iitol|i  <>ffMd»<l^lfll  -c^llFohir 
bimfel^  Ji^liel  ^f  4M  i^U  flMoMiIf  <h«^iu4kig  f(Mi  liflH 
Mfturv  4tiid>  'tmrin^  i^^  f iftyn  r  StMng't^r'  all  ptf ffeflS^ 
(o^elr  tbW  i|i*^tfod«r  «l9-k«r|  d»  dditrt  «MAi*gf>fb  ^»^ 
9ri)ielr*ufe}falMe«(W  lAfli  toadtticttn  .tnd  oAeTligH!^^ 
ttd\iitkl  flD|ad«^afididoiHr<«»Mlo«t  fniwl.^/.ii^ 
V  Bur  tbr  kipr  ibM  xn^.ttiNPtef^  4i{K.  hlFO  pi^f^i  btit^ 
letft  fofuoh^f^Smritlf^  kiatdlitf^ailiAliHi  liM»i  ^t'^rt^ 
of  lira- third  ^1  ^  jiMid^tliftll^ior  4fi<»U^<lfM%^aor^^ttt«bveir^ 
th«  4k\fi  tw^f^rttf  ii0Mu9)»tft«  theflM  toM^ibaft^tV 
acfrto  hUfiic^'  A«A^M<iftit«l'ftiltt4fbraie'faih«f4ft')6aft^ 
oMcbtMiffc  or4na  iiMJ4fl%  IMll^gf^Tudi  l^ttrfty;  nte^f  to'! 
eomoiit  oorftiffer  vtalte^M^by^tbif  4o«rt*i^f  ttUie^iic^fliillt^ 
be  allowed*.  /  la,  . 

-   -•  And 


^44i  9^^^?^. 


|o  clivrdi,  nor -an]!  ^ndiiMri>P»  tfvdamis  oriMar 
ffpCMdipg  .thtmipoD  iliaU  l>t  fcveribd !  for  .«py  itofcuir  te 
tom^  por  otherwife  ihM  Iqr  fUrcAiMvadii  to  UK  pciRl.ol. 
not  comina  to  chuffch.  /  i6.  .  ^».  -  ... 
.  PriHrktdU  ^hit  If  teltirerfoii  MMbd  OmII  (oImmi  m4 
cooforfli  aiii4'HBpo'<r;fo  chyich^  ^  nm9  fiQfli-tllciiM  Ito- 
a4puttod  to  iivQid  •nd  «i«erfe<ltotoiiiftfMnt  Md  oil 
cecff  npgp  theifiipoo*.  oi  if .  ihit  .|A  bod  mi  Imii 

AndewTf  pf  the  M  ofeoora  ftitJ^  fkh  oA*  toOf  W 
tD^ttirod  of  heard  oa4  4ec«MiiMii  biCfnt;lh%jiiAieorof.||to. 
Ui^'t  Ikii^  or  <tf .»fliie  pa  befoio  itmjtt^im  of  thejHMt 
iaftflioiik  ./•  jp,  .,    ,  .  .  .  ?    • 

nMrtd^  xJtM  the  ^ty  ii  only,  f^oiiiod  6tM»  tikiog  od* 
vanUff  of.  dofeAfi  in  the  iMord  itfetff  and  tb^  ho  ouiy 
plead  j^^.,c9Uatcrai.i9a|tai^  u  a  fOidoOt  or  «  feMicr  coi^ 
?iAfloa..    |ii£raM7« 

Ai|d  that  he  may  ev^  toverfo  ii|iidg«Mftt  after  vardift 
IJMT  ooy  fuch  defed  iii  the  rroord  itMf,  at  toodt  to  th» 
^fl%\  prejudke,  aa  the  omifiogi.  of  a  C4fiatiir,  or  cbo. 
like  i  a^d  that  he  may  re?erfe  an  oiitlaarry  .6¥,aoy  on^* 
inon  d^cdy  upoi)  •  putttDg  in  bailt  iind  uoDfcing  the  in* 
didroent  af  to  the  poiot  ct  not  comiixg  td  chMfch  }  which 
i|  very  agieeable  to  the  purport  of  the  whelo  donfef  ibe 
Iftt^.  part  whereof  feena  manifcftfy  to  [qualify' the  gmn 
ralifv.of  the  former. .  i  fim».  17. 

[By  thf  31  <?•  3*  r.  %%.  f,  }•  Nn  perfon  wboftall  tri» 
nod  (ubfcribe  .the  giitb  therein  b^fi^m  appointed  to  (» taken, 
nod  fubfcriM  by  papifts  (for  which  tefi«4^  mJB^}, 
Ihall  be  enn^iaed  or  profecntfldf^emor  IliaU  be  liable  tobo 
pfofocttied  op«p  ^  left  ra^iiod  ftat«om»  nr  aoyWthonhffr 
i^pepi  a|iy  pcber  iBbtnte^  or  any  other  biw  of  Ibii  itKKHi  by 
ipdiA«mit»  iofpwu^tiqpi  aftiM  nf  debc  w  otberwifot  of 
IMl  be  profbcutad^'jfi  My  optkfiaftical  oonrt^  for  no«  1^ 
Ibrtiog  or  repairine  to  hi%  or  her  pariik  church  or  cbnpel» 
or  feme  other  ufual  piao9  Qf  connnon  prayer,  to  hoar  di« . 
vfaio  fef^ice«  and  join  in  pubKc  wotUmi  ac^ordiag  ta  lie 
farow .  fnd  ritea  nC  tbe  chnoph  of  £Agfatod»  aa  by  law 
oftablilbed.  But  th^  lawa  ^/jtffueqtiv  diviM  ferfko  M 
fi^nim^  fliall  cbotm^e  in  |dice  ag^ft  4)  perloM  caoepi 
thofc  who  (ball  cotoc  tQ  fome  copgiegaiiM  or.placo.nf  r^ 
ligiova  worfliip  permitted  by-  that  aft  (^  whiak  ftt 
i^n  XLVi.)  «r  th^  oA«f  Tdentka^j 


j 


XVt^  Terverjini,  others  or  king  perverted  to  popery^ 

9fitm^yEL  ^  t.  AI)  pcrfons  wto  Qialhhave  or  pre* 
litoiAio  hsM  pbwer  or  (hftll  put  in'pf&Aiceto  dbMve  per* 
fuade  or  withdraw  any  of  thb  Aibjedts  from  their  natural 
dWiilitnte;  or  tb  i^iihmw  thftto  for  that  iittent  from  the 
gflliMMied  to  the  Romtfli  feilgiOn,  or  to  move  them' to 
fmmth  a«)r'obedi«nce  to^anjr  pretended  aurhorhy  of  th« 
Im^^t^RmM  orof  «tiV  other  prince  ilat^Or  potentate  to  be 
Irad  or  ufed  within  this  realm,  or  (hall  do  any  overt  ad  to 
tttfifiiflterftorpurpiyfe^  fllaM  be  guilty  of  high  treafon./  2* 
*  And -if  ^ny  ptthn  frail  btf  willingly  abfolved  of  with* 
4am%  H  aforefafd^  «f  Wilimgly  be  reconcil^d|  or  (hair 
promife  any  obedience  to  any  fuch  pretended  authority 
jpHM^e*  ftit^  or  pmefitate )  he,  his  procurers  and  coun« 
fMon;  Avll  bv  gtfftty  ofhlgh  treafon.  /  2. 
'"AiAtaH  peHontthteftiall  wittingly  be  aiders  or  main^ 
Minerr-df  ftieh  perfolis  <nk>fiendrng,  knowin^the  fame^ 
or  Aall  conceal  anv  fuch  offence,  and  (hall  not  within 
Mvniy  day ift  after  trieir'tn'owiediye' of  theofl^nce  difrtofe 
Ae  fiikne  10  a' judice  of  thr  peaOe  or  other  high  officer; 
flail  bt  gMijjil  nairprifion  of  treafon.    /•  3. 

ff^nmii  i0i>0vit  pHu&^  ffljaHput  in  practice}  Upon  the 
indiAvient  a'gainft  Campion  and  others,  33  El.  concerning^ 
Wifich  iliejitid^  w<re'«fiemMed  at  ferje^nts  vrni,  tt  wai  • 
ffdSilvtd  -hy  theiVi,  that  if  a«y  perfon  fliall  pretend  te^ 
hm^jpm^t&^MoU^y  ibo'  h«  move  none  wkb  an  intent 
CO  draw  them  from  their  obedience}  Or  fliall  move  an^r 
wMt  an  imeiK  ro  itrMr'thtfm  fro4)  their  obodience,  tho* 
ko^pMrfnd*nor  to^htfve' power  to  abiblvb;  both  the<b 
•Ete,  rmgty  tik^i  "are  treftfon  within  the  purview  of  chiif 
^iCi^.  536;   (few/.  3;] 


._.     zXyjIf^EfiferiMgwto/or$igH,firvM:€. 

"^  •  By  the  3  yar.  c.  '4:  ihiiny  gentleman  or  perfon  of  higher 
<li0grle;  or  any  perfoO  that  (h'aN  bear  any  office  or  place 
of  iftptafit,  lieutenant,  or  any  other  plate  charge  or  office 
inciMpf  arlny  Oif  company  t)f  Ibldiers  or'condufi  of  foU 
diei^s;  fliall  go  voliAitarily  out  of  the  realm  to  ferve  anj^ 
flMtign  prhceflm  or  (toteiYtate,  or  fhM  voluntarily  ferve 
jAiy'fuch,  before  .he  fliall  become  bound  by  obligatioif 
#ithtwo  fucM  furetfes  uihM  be  allowed  of  by  the  offir 
CM  -wtio  fliall  take  the  bond  unto  the  king  in  the  fuoi  of 
^4.  at  the  leaft  whh  condition  to  the  etPcd  following, 
ihall  be  a  felon*  The  tenor  of  vrhMb  condition^  (bUow« 
ctb :  /.  I  g. 

Vx>L.  ni,  h  That 


That  if  the  within  bounden  //•  B.  (hall  not  at  any  time 
then  after  be  reconciled  to  the  pope  or  fee  of  Rome,  nor 
(hall  enter  into  or  confent  unco  any  plot  or  confpiracy 
whatfoever  againfl  the  king's  majeftv  his  heirs  and  fuc- 
cffTurs  or  any  his  and  their  eflace  and  eflates  realms  or 
dotnii^ionsy  bu^fhall  within  convenient  time  after  know- 
ledge thereof  had  reveal  and  dirdole  to  the  king's  ma* 
jeAy  his  heirs  and  fucceflfors  or  fome  of  the  lords  of  his  or 
their  honourable  privy  council  all  fuch  practices  plots  and 
c0nrpiracies  i   tl^at  then  the  faid  pbligation  to  be  void* 

/20. 

And  the  cuftomer  and  (comptroller  of  every,  port  bavea 
or  creek,  of  one  of  them^  or  their  or  either  of  their  deputy, 
may  take  the  faid  bond ;  taking  for  the  fame  6  d«  and  no 
inore.  Which  faid  cuftomer  and  comptroller  fliall  xegifter 
and  certify  every  fqch  bond  into  the  court  of  exchequer 
once  every  year,  on  pain  of  5 1.    /.  2i. 

And  where  any  fuch  perfon  (hall  paf&  out  of  the  cinque 
ports  or  any  member  thereof;  the  lord  warden  of  the 
cinque  ports,  or  any  perfon  by  him  appointed^  may  take 
fuch  bond  as  aforefaidf  ^/ 49. 

»  V      •    -       • 

XVTIL  Refuftng  the  oaths  andj^upftripthnsi 

I.  By  the  7  J,  c,  6.  Ifany  perfon  bf  or'  above  the 
degree  of  a. baron  or  baronefs  and  above  the  age  of  eighteen 
years  fliall  ftand  and  be  prefented  indifted  or  conf!ificd 
for  not  coming*  to  church  or  not  receiving  the  facrament 
according  to  law,  before  the  ordinary,  or  other  having 
lawful  power  to  take  fuch  prefentment  dr  indi£lment; 
then  three  of  the  privy  council,  whereof  the  lord  chan-* 
cellor  lord  treafurer  lord  privy  feal  or.  princif^al  fecre<« 
tary  to  be  one,  upon  knowledge  thereof  fliall  require  fuch 
perfon  to  take  the  oaths  of  allegiance  and  fupremacy: 
And  if  any  other  perfon  of  and  above  the  faid  age  and 
under  the  faid  degree,  fliall  fo  ftarid  and  be  prefented  in- 
dlded  or  convi(^d  \  or  if  the  tninifter  petty  conftable  and* 
churchwardens  or  any  two  of  them  fiiall  complain  to  any 
jufttceof  tbe  peace  near  adjoining  to  xhe  place  where  an^r 
perfon  complained  of  fliall  dwell,  and  the  (aid  juflice  fliall 
^  find  caufeof  fufpicion  ;  thenany  one  jdftite>  of  the  peace 
^ithin  whofe  c^mmtlfion  or  power  fuch  perfon  fliall  'be« 
or  to*  %hom  complaint  fttall  be  made,  fliairupon  notice 
thereof  require  (odi  |}erfc^  to  take  the  fatd^^oathi.  And 
if  any  perfon  bemg  ^f  the  fege  of  ^ightceo^  ttm  orabove. 
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fbrnll  refufe  to  take  the  (aid  oaths  duly  tendred';  tbetn  the^  ^ 
perforis  authorifed  (o  give  the  Taid  oaths  ihall  commit  him 
to  the  cominon  gaol  till  the  next  aflizes  or  feiSon^^  where 
the  faid  oaths  (hall  be  again  in  the  &id  open  feflions  re- 
quired of  ftjcb  perfon  by  the  juftices  of  affize  or  of  the 
peace  then  and  thcce  prefent ;  and  if  he  (hall  then  alfo  re- 
fufe, he  (hall  incur  a  praemunire.  (Except  women  covert ; 
wbo  (hall  be  committed  only  to  prifon,  there  to  rejnain 
without  bail  till  they  will  take  the  faid  oaths.)    f  26. 

Anfd  ev^fy-  perfon  refufing  to  take  the  faid  oaths,  ihaJI 
be  difabled  to  execute  any  publick  place  of  judicature  or 
bear  any  other  office  (being  no  office,  of  inheritaixre  or 
sninifterial  funAion),  or  to  ufe  or  pradife  the  comrooa 
or  civil  laW)  or  the  fcience  of  phyfick  or  furgery,  or  the 
arc  of  ao-  apothecary,   or  any  liberal  fcience  for  gain* ' 

[By  31  G.  3.  r.  32.  Roman  catholicks  who  fhall  take 
and  fubfcribe  the  oath  and  declaration  herein  contained, 
are  exempted  J  from  profecution  for  not  reforting  to  a  place 
^  wor(hip  according  to  the  rites  of  the  church  of  England^ 
provided  theyrefort  to  a  place  of  divine  worfhip  permitted 
by  that  ad.  Vid,fupra  XF.  With  regard  to  pradlitioners 
in  law,  t/iV.  infra  XXXy.  ] 

2*  By  the  13  C*  2.  //.  2.  r.  f.  No  perfon  (ball  be 
placed  eleded  or  chofen  to  any  office  or  place  of  mayor,  ^ 
alderman^  recorder,  ballilF,  town  clerk,  common  coancil 
man^  or  other  office  of  magiflracy  place  or  rruR  or  other 
employment  relating  to  the  government  of  cfti^s,  ccr« 
porations,  boroughs,  cinque  ports,  and  other  port  towns; 
who  (ball  not  have  received  the  facranicnt  according  to 
the  rites  of  the  church  of  England,  within  one  year  next 
before  fuch  eleSion:  and  in  default  thereof,''evcry  fuch 
eledioirand  placing  (hall  be  void  (r). 

3.  And  by  the  25  C  2.  c»  2.  For  preventiti;!;  dangers 
which  may  happen  from  popi(h  recufants;  every  perfon 
who  (hall  be  admitted  into  any  office  civil  or  militjry, 
Ihall  within  three  months  after  h'rs-  admittance  receive  the 
facrament  of  the  Lord's  fupper,  according  to  the  ufage  of 
the  church  of  Englanfi,  in  fonie  publick  church  on. the 
lord's  day  immediately  after  divine  fervicc  and  fermon : 
And  fliail  at  the  fame  time  that  he  takes  the  oaths  (which 
Ihall  be  within  (ix  months  after  his>  admittance,  9  G.  2. 
€•  26.}  deliver  into  the  court  a  certificate  of  his  having 


{t)  See  SDfflTettterf,  4- 
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fo  received  tbe  fMrament  under  the  hands  of  the  minifter 
and  churchwarden,  and  (hall  make  proof  of  the  truth 
thereof  by  two  witnefles  upon  oath ;  all  which  (hall  be 
put  upon  record  in  the  faid  court,    /.  2»  3*. 

And  if  he  iball  neglcA  or  refufe  fo  to  do,  he  (ball  be 
difabled  to  hold  fuch  office^  and  tbe  fame  (hall  be  void* 

And  if  he  (hall  execute  the  fame  after  fuch  times  ex* 
pired,  and  be  convi£led  thereupon  in  the  courts  at  We&- 
minfler  or  at  the  affizes ;  he  (hall  be  difabled  to  fue  or 
Mb  any  a£lton  bill  plaint  or  information  in  courfe  of  law, 
or  to  profecute  any  fuit  in  any  court  of  equity  or  to  be 
guardian  of  any  child,  or  executor  or  adminiftrator  of  any 

Eerfon,  or  capable  of  any  legacy  or  deed  of  gift,  or  to 
ear  any  office,  and  (hall  forfeit  500 1*  to  him  who  (hall 
fue.   /  5* 

And  at  che  fame  time  when  he  takes  the  oaths,  he  (hall 
alfo  make  and  fubfcribe  this  declaration  following,  under 
the  fame  penalties  and  forfeitures,  'viz»  /  A.  B.  ^$  diihan^ 
thai  I  do  btlievi  that  there  is  not  any  tranjubftantiation  in  thi 
facrament  of  thi  Lord^s  fupptr^  er  in  thi  eimtnts  of  bread  and 
wine^  at  mr  after  the  conjecration  thereef  bf  any  perfin  what" 
foiver.    f  9. 

[By  31  6.  3.  e.  3a.  /.  7.  Roman  catholicks  who  may 
be  chofen  or  otherv^ife  appointed  to  bear  the  office  of  high 
conftable  or  petty  conflable  churchwarden  overfeer  of  the 
poor  or  any  other  parochial  or  ward  office^  and  (ball 
fcruple  to  take  upon  them  any  thing  required  by  the  law  to 
be  t^ken  or  done  in  refped  of  fuch  employment,  may  aod 
iball  execute  fuch  office  by  a  fufficient  deputy,  to  be  by 
them  lawfully  provided  and  approved,  and  who  (hall  com- 
ply with  the  laws  in  this  behalf.  Vid.  1  G.  i.^*  2*  i.  13* 
/  18. 

By  the  fame  a£l,  y^  18.  no  perfon  (ball  be  fummomdio 
make  {he  above-mentioned  declaration  againft  tranfub* 
ftantiation,  or  be  profecuCed  for  not  obeying  fuch  fum- 
mens.  i^.  Whether  this  (hall  excufe  a  neiUii  or  nfufd 
to  make  it  in  the  above-mentioned  cafe  ?] 

4.  And  by  the  7  £9^.8  ^.  c.  27.  Every  perfon  who 
(hail  refufe  to  take  the  oaths  of  allegiance  and  fufremacft 
when  tendred  to  him  by  any  perfon  lawfully  authorifed 
to  adminifter  or  tender  the  fame ;  or  (hall  refute  or  oegleft 
to  appear  when  lawfully  fummoned  in  order  to  have  the 
bid  oaths  tendred  to  him ;  — ^-  (hall,  until  be  have  duly 
taken  tbe  faid  oaths,  be  liable  to  fufFer  as  a  popi(h  rccu* 
fant  convi£t«    And  for  the  better  levying  the  penalties 

to 
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to  fbt  kingi  the  perfoos  tendring  the  oaths  (halt  upon 
fucb  refural  or  default  of  appearance  record  and  enter  io 
parchment  the  pbriftian  and  furname  and  place  of  abode  of 
fuch  perfon  (o  refufing  or  not  appearing,  together  with 
the  time  of  fuch  tender'  and  refufal  or  default  of  appear-  , 
anccy  and  (hail  deliver  the.faid  record  or  entry  to  the  juf* 
ticcB  of  affize  at  the  next  aiTizes,  who  fhall  forthwith 
eftreate  the  fame  into  the  exchequer  to  be  there  entrcd 
of  record,  that  the  court  may  proceed  thereupon  as  againft 
popifli  recufants  convid.    /  i. 

And  no  perfon  who  (hall  refufe  to  take  the  faid  oaths, 
or  being  a  quaker  (hall  refufe  to  fubfcribe  the  declaration 
of  fidelity  (which  oaths  and  fubfcription  the  lh|;riiF  or 
^hief  oQcer  taking  the  poll  at  any  eledion  of  members 
of  parliament  at  the  requeft  of  any  one  of  the  candidates  * 
(hall  adminiiler)  (hall  be  admitted  to  give  any  vote  at  fuch 
dedion.    /  19. 

5.  And  by  the  i  G.JI.  a.  e.  13.    Two  }uftices  of  the 
peace,  or  any  other  perfon  who  (hall  be  by  h'ls  majeSy 
for  that  purpofe  fpecially  appointed  by  order  in  the  privy 
council  or  by  cpmrniffion  under  the  great  fealj  may  acU 
miniiier  and  tender  the  oaths  of  allegiance  fufrnnacy  stiid 
abjuration   to  any  perfon    whom   they  (hall  fufped  to 
be  dangerous  or  difaffeded  to  bis  majefty  or  his  govern- 
ment ;  And  if  any  perfon  to  whom  the  faid  oaths  (hall  be 
fo  tendred  (hall  neglefl  or  refufe  to  take  the  fame ;  fu^^ 
juftices  or  other  perfon  fpecially  to  be  appointed  as  afore- 
faid,    tendring  the   faid    oaths    (hail    certify   the  refufal 
thf  reof  to  the  next  quarter  fedions  where  fuch  refufal  (hall 
b^  made;  and  the  faid  refufal  (hall  be  recoftied  amongft 
the  rolls  of  that  feflions,  ^nd  (hall  be  from  thence  certi* 
fied  by  the  clerk  of  the  peace  into  the  chancery  or  king*! 
bench)  there  to  be  recorded  amongft  the  rolls  of  fuch 
court,  ii)  a  roll  to-be  there  kept  for  that  purpofe  onlyi 
and  every  perfon  fo  negleAing  or  refufing  to  take  the  faid 
oaths,  (hall  be  from  the  time  of  fuch  negleft  or  refufal 
^judged  a  popi(h  recufant  conviA.    f,  lo. 

And  two  juftices  or  any  other  perfon  fo  fpecially  ap« 
pointed  as  aforefaid  by  writing  under  their  hands  and 
ieals  snay  fummon  any  perfon  to  appear  before  them  at  a 
certain  day  ^nd  time  therein  to  be  appointed,  to  take  the 
faid  oaths;  which  faid  fu;iimpns (hail  be  ferved  upon  fuch 
perfon  or  left  at  his  dwelling  houfc  or  ufual  place  of  abode 
with  one  of  the  fafnily  there  ;  and  if  fuch  perfon  fo  fum* 
moned  (hall  negleA  or  refufe  to  appear,  then  upon  due 
proof  upon  oath  oiF  ferving  the  (aid  fummons^  fuch  ]uf« 
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•  •     •  * 

iii^  or  other  pcrfons  as  aforefald  fbafl  tcrtlf Jr  the  feme 
^0  rfic  rtext  fcflioJns,  there  to  be  entred  i6pBti  the  rdlls ; 
^hd  if  fuch  perTon  (hall  neglc^  or  refii/e  to  appear  -and 
taVe  the  faid  oaths  at  the  faid  feflions,  the  names  of  the 
];^rfon  fo  certrficd  being  publickly  read  at  thp  firft  meet- 
ing DJT  the  faid  feffions,  fuch  perfon  Ihali  be  adjadged  a 
j^opifhrecufant  convi£t,  and  as  fuch  to  forfeit  and  be 
^  .  proceeded  againft  as  if  he  had  afiually  refofed  to^taice  the 
oaths  J  and  the  fame  (hall  be  from  thence  certified  by  the 
clerk  of  the  peace  into  the  chancery  or  king's  bench,  there 
tb'be  recorded  In  a  roll  to  be  kept  for  that'purpofe  only. 

'  [But  iy  31  (?.  J.  c.  32.  yi  18.  no  pirfon  (hall  be  yiw- 
/njfredib  take  the  oath  of  Jupremacy^  or  be  profecuted  for 

jibt  Obeyfng  futh  fumftions.]  '   , 

•  •  *  •  ,  . 

.:.,'.,,    XIX*  ^wqur  and  ammtfmtion. 

^;  'IBvr^the  3  y.  c.  '5.    All  fuch  arfhotir  gunpowder  tnd 

«tiatirti(ni,"%S  any  popt(h  rccufdnt  convM  {hall  have  ih  his 

Ihoufe'trfclfewhere,  or  iti  'the  polTeflioil  <)f  afly  other  at 

his^  dtf^blttjont  fhkll  bfe\aken  from  ihem  by  warfafht  of 

^i/r  Juffices  df  the  pe'aci^'a't  their  general  or  quarter  fcf- 

■fibtrs^o  be  ^lolden  Th  tlie'  county  wher^  fo'eh  popflh  re^ 

'^jJulfanlr  fli.aftl  be -rcfifi^hi  -(Other  than  fuch  n^effary'wea- 

•'|K^s«aslhulI  W'th6ifght  fit'by  the  faid  jufticestoreimaiii 

'and  be  allo'fc^d  for  \\it  defence  oF  fuch  recufant's'pcrfbn 

bV|hauft)':  arid   the  f aft)  arnrroor  ,aml  tn  a  nitron  *(b*  taken, 

'ftill  be  kept  at  the  troftb*  of  fuch  rccwfant;  in'fiich  plKti^K 

as  tbcfaw  fourjuft^ict-s  at  their  faid  fefiions  ftaU  appoint. 

f.t%.  '• '        •  '    ..  .    '        '        * 

"     And  if  fiich  perfon  (hall  refufe  to  Jcdafe  tirtto  ih'e  faSd 
'5<riticiet,  or  to  any  of  them  .tVhat  arhiaiir  lie  hath',  or  fhall 

•  hinder  'or  'tfiRurb  the  ddiv^'ery  theredf'to  arty  of  tht  'fafd 
jufeides'tjk- to'.Wy  other  {Perfon  ^lithcfri/ed  by'rhefr  waiVant 
t'd  take  Wd  feize  thefame\  he  (hall  forfeit' his  faW  ar- 
mour  gunpowd^anld  munrtfOn^and  (h^'H'irlfo'be'irtftprtfoiifd 

*,  ^^  Warrant  ai  any  joftice  of  the  peace  tX  ftch  ^Oiinty  for 
three  months.  :/ 28.  *•        '• 

*  And  notwithilanding  the  taking  aij^ay  the  farme,  tlie 
faid  ppprfh  rccufant  ihall  be  charged  tit^tn  the  inaiiriltafE^ 

•  mg  of  the  f^me,  and  with  the  buymg  *pr«^1(fih^  afijd 
marrntaining  off  horfe  and  other  armour  aifd   fhiinififin,  fti 

.  :  fuch  fort  as  other  fubjeds  (hall  be  appcfPAted  afid  tom- 
manded  accord'mg  to  thfeir  feveral  abilities '  a^  ti^i^Kties ; 
aod  the  faid  ammir 'and  inuaitiot>>  at  tf)e  charge  of  ibch 
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pepifli  reoifaQt  fbr  them,  and  as  their  own  provifion  of 
armour  and  munition,  (haH  be  (bewed  at  every  mufter 
ihew  or  ufe  of  armour  to  be  made  within  the  faid  countj, 

2.  And  by  the  i  IV.  c.  15.  Ic  (hall  be  lawful  for  zwf 
two  juftites  of  the  peace,  who*  fball  know  or  fufpeft  any 
perfon  tO'bea  papift,  or  (hall  be  informed  that  any  per- 
U>t\  it  or  is  fufpc^ed  to  be  a  papiR,  to  tender,  and  they 
Ihall  forthmth  tender  tobim  the  declaration  of  the  30  C.  1* 
>?.  2.  c.  r.';  and  if  be  fliill  refufe  to  make  and  fob* 
{cube  the  fame,  or  fliall  refufe  or  forbear  to  appear  before 
the  faid  jufticca  for  the  iriaking  and  fubfcribing  the  fame 
upon  notice  to  him  given  or  left  at  his  ufual  plaee  of 
abode  by  anyperfon  authorifed  in  that  behalf  by  warrant 
of  the  faid  juftices  ;  he  Ihall  from  thenceforth  be  liable  to 
ail  the  penalties  forfeitures  and  difabilities  in  this  a£t  men* 
tionfd.    /.  !• 

And  the  faid  juftices  (hall  certify  the  name  furname  and 
iifual  place  of  abode  of  every  fuch  perfon,  who  being  re- 
quired (ball  refufe  or  negteA  to  make  and  fubfcribe  the 
fatd  declaration,  or  to  appear  before  them  for  that  puf« 
pofe ;  as  alfo  of  every  perfon  who  (hall  make  and  fubfcribe 
the  fame,-**at  the  next  feffions,  to  be  there  filed  and  kept 
amongft  the  records.   yT  3. 

And  no  papift  or  reputed  papift  fo  refufing  or  making 
default,  (hall  have  in  bis  boufe  or  eifewhere,  or  in  the 
poSeflson  of  ^ny  other  to  his  ufe  or  at  his  difpofition,  any 
arms  weapons  gunpowder  or  ammuniiion  (other  than 
fuch  neceflfary  weapons  as  (hall  be  allowed  to  him  by  or- 
der of  the  jufiites  in  feflions,  for  the  defence  of  his  boufe 
or  perfon) :  and  two  juftices  by  their  warrant  may  au* 
Iborife  any  perfon  in  the  day  time,  with  the  aftiflance  of 
the  conAable  or  his  deputy,  to  fearch  for  all  arms  wea- 
pons gunpowder  or  ammunition,  which  (hall  be  in  the 
boufe  cuftody  or  poflfeffion  of  any  fuch  papift,  or  reputed 
papifty  and  feize  the  fame  for  the  ufe  of  the  king ;  which 
faitdjufticfs Khali  at  the  next  feilions  deliver  the  fame  in 
open  court  f6r  the  ufe  aforefaid.    f.  4. 

And  every  papift  or  reputed  papift  who  ftall  not  within 
ten  days  after  (iich  refufal  or  making  default  as  aforcfatd, 
difoover  and  deliver  or  caufe  to  be  delivered  to  feme  juftice 
of  the'  peace^  all  arms  weapons  gotipowder  or  ammuni* 
•  tioi»  whatfoever,  which  he  ftall  have  in  his  boufe  or 
eifewhere,  or  which  (ball  be  in  the  poflfeffion  of  ^ny 
perfon  Xo  his  ufe  1  or  (ball  htn<^r  or  diftarb  any  perfon 
authorifed  by  warrant  of  two  ju(Hces  to  fearch  for  and 
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feise  the  fame ;-— *«{ball  be  committed  (o  the  comndtt 
gaol  by  warrant  of  two  jufitces  for  three  months  wtchoiit 
bailt  and  (hall  alfo  forfeit  the  faid  arms  and  pay  treble  the 
value  of  them  to  the  king,  to  be  appratfkd  by  the  jufiica 
at  the  liext  fcffions.    /.  5. 

And  every  perfon  who  (hall  conceal,  or  be  privy  or 
aiding  or  affifting  to  conceal,  or  who  knowing  thr rtof 
{hall  not  difcover  to  a  juftice  of  the  peace  the  arms  wea-( 
pons  gunpowder  or  ammunition  of  any  perfon  fo  rcfu&ng 
•r  making  default,  or  ihall  hinder  pr  difturb  any  perloo 
authorifed  as  aforefaid  in  fearching  for  taking  and  feizing 
the  fame,  (hall  be  cpmmitted  to  the  common  gaol  by 
two  juftices,  for  three  mooths  without  bail,  and  (baU 
alfp  forfeit  ueble  the  value  of  the  £iid  arms  to  the  king. 
/6. 

And  if  any  perfon  fhall  difcover  any  concealed  arms, 
weapons,  ammunition  or  gunpowder  belonging  to  anf 
perfon  refuiing  or  making  defsiult  as  aforefaid,  fo  as  the 
fame  may  be  feised*;  the  juftices  on  delivery  of  the  fame 
at  the  feffions,  (ball  as  a  reward  for  fucb  difcovery,  by 
order  of  feffions  allow  him  a  fum  of  money  amounting  to 
the  full  value  of  the  arms  weapons  ammunition  or  gun* 
powder  fo  difcovercd :  the  faid  fum  to  be  aflfefied  by  the 
judgment  of  the  faid  juftices  at  their  faid  feffions,  and 
to  be  levied  by  diftrefs  and  ikie  of  the  goods  of  the  of« 
fender»    /•  7* 

But  if  any  perfon  who  (hall  have  fo  refufed  or  made 
default,  (hall  defire  to  fubmit  and  conform,  and  foe  that 
purpofe  (hall  prefent  himfelf  before  the  juftices  at  the 
next  feflxons  where  his  default  (hall  be  certified,  and  (ball 
there  in  open  court  make  and  fubfcribe  the  faid  declaration 
and  take  the  oaths  of  allegiance  and  fupreoiacy^  he  (ball 
be  difcharged.    /  8* 

XX.  Horfei. 

No  papift  or  reputed  papift,  fo  refuiing  or  making  de- 
fault in  making  and  fubfcribing  the  declaration  as  by  the 
laft  mentioned  a(3  of  the  i  fV.  c.  15.  (hall  have  or  krep 
in  his  pofleffion  any  horfe  above  the  value  of  5  K  ;  and 
two  juftices  by  their  warrant  may  authorife  any  perfon, 
wiih  the  affiftance  of  the  conftable  or  his  deputy,  to 
fearch  for  and  feize  the  fame  (or  the  ufe  of  the  king, 
I  /^.  c,  15.  /  9* 

And  if  any  perfon  (hall  conceal,  or  be  aiding  in  coq« 
cealing  any  fych  horfe  i   he  (hall  be  committed  to  ^aMpn 


,» 


Vy  fiicfa  wanaot  without  bail  for  three  mootht,  apd  (hall 
adib  forfeit  to  the  king  treble  value  of  fuch  bosfey  which 
Talue  ii  to  be  fettled  at  aforefaid.  yi  |0«  {d) 

XXI  Pipijb  taptifm.  . 

Cvery  popifli  recufant  who,  (hall  havfc  a  child  bom« 
Iball  within  one  month  next  after  the  birth,  caufe  cho 
fame  to  be  baptised  by  41  lawful  minifier,' according  to 
the  laws  of  the  realm,  in  the;  open  church  of  the  parilh 
where  the  child  (ball  be  born,  or  in  fome  other  church 
near  adjoining,  or  chapel  where  baptifm  is  ufually  ad* 
mtntftrcd }  er  if  by  infirmity  of  the  child  it  cannot  be 
brought  to  fuch  a  place,  then  the  fame  (hal]  within  the  time 
afoieiaid  be  baptised  by  the  lawful  minifter  of  any  of  the 
fai^  pari(bes  or  places ;  on  pain  that  the  father  of  fuch 
child  if  he  be  living  one  month  after  the  birth,  or  if  he  be 
^ead  then  thci  mother  of  fuch  child,  (hall  forfeit  100 1  $ 
out  third  to  the  I^ihg,  one  third  to  him  who  (hall  fue  in 
any  of  the  king's  courts  of  record,  and  one  third  to  the 
|ioQr  of  the  faid  parifli.     3  J.  <.  5.  /.  14* 

«     XXif"   PQpiJh  marriage. 

|.  Qy  the  3  J.  c.  5*  Every  man  being  a  popi(h  recti* 
fiint  convidf  who  (ball  be  married  otherwtfe  than  in  fome 
open  church  or  chapel,  and  otherwife  than  according  to 
the  orders  of  the  church  of  England,  by  a  minifter  law 
fully  authorifed,  (hall  be  difabled  to  have  any  eflate  of 
frcehoM  into  any  lands  of  his  wife  as  tenant  by  cour« 


(4I)  It  is  to  be  obferved  here  that  the  1  ^.  r.  i  j.  which 
introduces  the  penalties  and  difabilities  mentioned  in  this  and 
the  preceding  number,  is  not  noticed  by  the  31  G.  3.  c.  32.; 
«nd  cl^e  3P  (<•  2.  ^%  a.  c*  %•  is  not  farther  mentioned  in  chat 
uA,  than  with  regard  to  perfons  coming  into  the  kiDg'i  pre« 
fencCf  kc*  Fid,  the  a£(,  §  20.  et  infra  XXXIL  May  not  there* 
fore  the  declaration  of  the  30 C.  2.  ^.  2.  c«  i*  (ai^ainft  tran- 
fubftaatiacion  and  the  adoration  of  fsinta,  in/ra  XXIX- )  ftill 
he  re^ttircd  of  catholicks,  who  have  conformed  to  the  3 1  G.  3«* 
r.  32.  and  mail  they  not  make  it  ia  order  to  avoid  the  two 
laft  mentioned  dirabilities  ?  efpecially  as  the  penalties  of  the 
I  9F.  r.  15.  attach  not  upon  con  virion  in  a  profecation  or 
fait  in  any  court  for  being  a  papift,  lire,  which  is  remedied  by 
31  G.  3.  r.  53.  §  4.  bat  upon  certificate  by  two  jaftices  of  the 

Sace,  ^  therefufal  of  a  papift  or  reputed  papi^  to  make  and 
bfcfibe  tbf  abore  mentioned  dccIaratioi|» 

tcfjr* 
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who  (ball  bie  tnarried  h)  other  forth  than  as  aforefaidy 
fliall  be  difabltd  niot  only  to  cfaim  aoy  dow^rdfthe  ih- 
hericance  of  her  hufband,   or  any  jointure  of  the  lands  of 
her  hufband,  but  alfo  of  her  widow'a  eftate  and  frank- 
bank  in  any  cuQomary  lands  whereof  her  hufband  died 
feifed^  and  likewHe  be  difabled  to  have  any  part  of  her 
ibu(band's  goods  :    And  if  any  f^ch  man  jihal)  be  married 
^with  ^oy  woman,   otberwife  than    as    aforefaid,   which 
woman  fliall  have  no  lands  whereof  he  ma^y  be  intitlcd  to 
.be  tenant  by  the  courtefy  ;  he  dial!  forfeit  ipo  1.,  half  to 
thdkUgy  and  half  to  him   that  (hall  fue  Jji  any  of  the 
vking's  courts  of  record.    /*  A2*  ^     » 

.  a.  But  by  the  26  C  2.  c.  33.  After  March  25»  I754« 
^if  they  fliall  be  married  any  w]iere  in  England,  other  than 
in  a  cburxh  or  publiclc  chapel  (unlefs  by  fpecial  licence 
from,  the  archbifliop  ei  .Canterbury),  ^r  without  pub- 
licatioa  of  banns,  or  UceDcc,.  tlie  marriage  (hall  be  void« 
[And  i>othing  in  the  31  G.  3.  c.  32.  (hall  extend  to  re- 
peal any  part  of  26  G.  2.  c.  ^3.  /.  12.] 

If  any  popiCh  recu£utt,  ma^n.  or  woman,  not  bdngex* 
commuaicate,  (ball  be  iruritd  in  any  place,  other  than  ib 
.the  cbufch  or  church  yard«  Idt.  not  according  to  the  ecw 
clefiaftical  iavrs  of  this  rrabn*;  the  executors  or  adrnmh- 
firatoh  of  every  (vch  perfon  fe  buried,  knowing'  the  fajOMe 
or  the  paiiy  that  caufeih  him  or  her  to.  be  fo  buricii,  (ball 
forfeit  20  ].»  one  third  to  the  king,  one  third  to  him  that 
ThaTTTueTn  any  of  the  king*s  courts  of  record,  and  otic 
third  tp  the  poor  of  the  pariAi  where  fuch  ^xkta  ^ed, 
3  J^'^*  5*  y*  ^S"  EAod  by^che  31  G\  3.  iz  32.  /  ir. 
the;  benefit  of  that  ad  (ha)l  not  extend  to  any  Roman  ca* 
tboiiek  eccieiiaitfck  who  (ha)l  officiate  at -any  funeral  in 
any  c'htirch  or  church  yard.]  -     ' 

,  .      KXIVi.  lieiri  of  popijh  reeufanU. 

-  lir^any  recufant  (hal)  die,  his  heir.bcing  j^o  recufant; 
ftich  (leir  (hall  be  freed  from  all  penalties  and  manabranccs 
in  .refpea  of  his  an<;c(lar's  recufancy :  'An4'ifiat  tl|c 
decea^  of  fMch. recufant  his  heir  (hall  be  a  fccufant,  and 
•after  fliall  become  conformable  and  obedient^  to  the  laws 
of.thaxbittdi,  and  repair  to  church,  and  eoaMdUe  tiM« 
during  the  time  of  divine  fefrviee  and  ^fehttdn^,  ^wdsiMb 

(ball 


- » 
• « 


fhall  take  the  oatbs  of  allegiance  and  fupremacy. before 
thearchbiftop  or  bifliop  ot  the  diocefe;  fuch  heir  (hall 
be  fp^cd  frpm  all  penalties  and  inoumbrancics  happening 
by  rcafon  of  his  anccftar's   rccufancy.      1  y.  c.  4.  /,  3, 

•  •  •  . 

But  if  the  heir  of  any  recufnnt  (hall  be  within  the  age  of 

lixteen  years  at  the  deceafe  of  his  anceflor  and  (hall  aftei 

bis  ageof  fixtecn  years  become  d  reculant  j  fuch  heir  (hall 

not  be  freed  of  any  of  the  penalties  and  incumbrances 

happening  by  reafon  of    his    anccftor's    recufancy,    until 

he  fliall  fubmit  or  conform  hi/nfclf,  and  become  obedient 

to  the  laws  of  the  church,  and  repair  to  church,  and  cake 

the  oaths  of  allegiance  and  fupremacy  as  aforefaid  ;  and 

yet  neverrhclefs,  frv)m  and  sf'er  fuch  fubmiHion  and  oath 

taken,'  evei'y  fuch  heir  (ball  he  freed  fromall  penalties  and 

incumbrances  happening  by  rcafon  of  his  anceflor's  re- 

cuOuicy.    .1  y.  r.  4.  /  4.  '  I  ^.  c.  8, 

XXl^,    Popijh  wife  recufant  convi^. 

I.  By' the  3  y.  r.  5.  Every  mavried  wom^n  being  41 
popiih  rUufant  iwv\&  (her  hu(band  hot  being  apopifli 
'recufant  conviiSl)  wko  fliall  hot  conform  -  btr  felf»  but 
ihall  forbear  to  repair  to  (bme  church  or  ufual  {>Ucc 
of  cotnfriOn  prayer  there  to  hear  divine  fetvitrci  and^  to  re- 
ceive  the  facniilient«  by  the  fpace  of  one  Whtdis  ^es^  rfext 
before  the  death  of  her  hu{band,«r— ftall  forfeit  to  ^t 
king  the  {(Tues  and  profits  of  two  parrs  of  her  jointui^ 
and  of  her  d'owfer  during  her  life,  out  of  any  land^  which 
were  her  hufband*s,  and  alfo  be  difabied  to  be  executrix 
or  adminiftratrix  of  her  fatd  hufband,  and  to  have  or  tie- 
mand  any  part  or  portion  of  her  faid  deteafed  hcifkind's 
goods  or  chattels,    /.  lo* 

2*  And  by  the  7  J.  c.  6.  If  any  inarritd  woman  baing 
convi£led  as  a  popi(h  recufant  for  nor  comihg  to  church, 
fbaii  not  in  three  months  conform  herfelf  and  repair  to 
church  and  receive  the  facrament :  (be  (hall  be  committed 
to  prifon  by  one  of  .the  privy  coqncil,  or  the  bi(hop  of 
the  dtocefe,  if  (he  be  a  baronefs  \  or  if  (he  be  under  that 
degree,  by  two  ju(Hte^  of  the>  peace  (one  whereof  to  be 
of  the  quorum),  until  file  (hall  conform  her  felf  and 
come  to  church  and  rec?eive  the  facrament  \  unlefs  her  , 
hufband  (hall  pay  to  the  king  10  1.  )i  month,  or  the  third 
part  of  hts  lands  at  his  own  choice,  fo  long  as  (he  re* 
maining  a  recufint  conviA  fliall  continue  out  of  prifon« 

/28. 
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XXVL  Popijb  ftrvants  or  fyourners* 

By  the  3  J.  e.  4.  Every  perfon  who  0iall  willioglj 
maintain  retain  relieve  keep  or  harbour  in  his  houfe^  any 
fervant  fojourner  or  ftranger  who  ibalKnot  repair  Co  fome 
church  or  chapel  or  ufual  place  of  cooimoo  prayer  tQ 
bear  divine  iervice,  but  (hall  forbear  the  fame  K>r  a  month 
together,  not  haying  a  reafonahle  eycufe,  (hall  forfeit  10 1« 
a  month,    yr  32. 

And  every  perfon  who  (hall  knowingly  retain  or  I^cep 
ID  his  fervice  fee  or  livery,  any  perfon  who  (ball  npt  re« 
pair  to  fome  church  chapel  or  ufgal  place  of  coipiiioii 
prayer  to  hear  divine  fervice,  but  (hall  forbear  the 
fame  for  a  month  together,  (hall  forfeit  10  I.   a  montb. 

/  33- 

But  this  (hall  not  extend  to  puni(h  or  impea^b  ^j 

perfon,  for  maintaining  retaining  relieving 'keeping  or 
barbouring  his  father  or  mother  wanting  (without  fraud 
or  covin)  other  habitation  or  fufficicnt  marntetiance,  or 
the  Ward  of  any  fuch  perfon,  or  gny  perfoii'  that  9>all 
be  committed  by*  authority  to  the  cuftody*  of  i^nj  by 
who^  they. (ball  be  fo  relieved   9iaiiitiu^e4    01:  kegifi. 

,  .    The  faid  oSisnces  to  be  inquired  qf  heard  and  deter* 

mined,  before  the  juOices  of  the  king'^  .^ni;b,  or  of  a£" 
fi^,  or  before  .the  jufiicea  of    the  pf^ce  iq  f<Qffio98. 

»  >  (But  by  the  31  G.  3.  r,  yi.  /  3.  l^o  perfpn  who  ^a^ 

take  and  fubfcribe  the  oath  therein  before  appointed  to  he 
taken  (for  which  feeCfltflJal,  20  B.)  (hall  be  convi£led  or 
profecuted  upon  the  ftatu^e  of  3  y,  i,  4.  for  kieeping  or  hav^ 
iflg  any  fervant  or  other  perfon,.  bjcing  a  papift  or  reputed 
papiit,  or  perfon  profcffing  the  popiOi  religioq,  who  (hall 
not  fo  repair  to  bii  or  bcr  parjfh  church  or  chapei,  or  (omfi 
fucb  other  ufual  place  of  commpn  prayer  as  aiorefaid,] 

•  - 

XXVII.  Popijh  fcbetlmofters. 

I*  By  the  23  El.  c.  i.^  If  arty  peifoo  (bal)  I^p  or 
maintain  any  ichoolmafter ,  which  (hall  npt  repair  to  church 
or  be  allowed  by  the  bi(hop.of  the  diocefei  he  (hall  forfeit 
ID  I.  a  month,    yi  6. 

Provided,  that  no  fuch  ordinary,  or  their  minifier|» 

ihall  take  any  thing  for  the  faid  allowance.— ^-*-An4 if 

fuch  fchoolmai^er  or  teacher  (hall  teach  contrary  tp  thj[s 
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•ft  I  be  fliftll  be  difabled  to  be  a  teacher  of  yotttb,  and  be 
ijnprifoned  for  a  year.    /  7. 

The  (aid  forfeiture  to  be»  one  third  to  the  king  to  his 
omn  ofe ;  one  third  to  the  king  for  relief  of  the  poor  in 
the  pariih  where  the  offence  (ba]l  be  committed,  to  be 
delivered  by  warrant  to  the  principal  ofEcers  in  the  receipt 
of  the  exchequer  without  further  warrant  from  the  kingi 
and  one  third  to  htm  who  £ball  fue :  and  if  fuch  perfoa 
ihall  not  be  able,  or  ihall  fail  to  pay  the  fame  within  three 
months  after  judgment  given,  he  (hall  be  committed  to 
prifon  till  he  have  paid  the  fame»  or  conform  himfelf  to 
go  to  church*   7^  1 1  • 

But  if  the  offender  (hall,  before  he  be  indided,  or  at 
hit  arraignment  or  trial  before  judgment,  fubmit  and 
conform  himfelf  before  the  bi(hop  of  the  diocefe,  or  be- 
fore the  juftices  where  he  (hall  be  indided  arraigned  or 
tried  (having  not  before  made  like  fubmiffion  at  his  trial 
being  indi&ed  for  the  firft  offence) ;  he  (hall  be  dif« 
charged,  upon  his  recognition  of  fuch  fubmiffion  in 
open  aifizes  or  feffions  of  the  county  where  he  (hall  be  re* 
iident.    /•  10. 

2.  And  by  the  t  J*  i.  4.  No  perfbn  (hall  keep  any 
ichool  or  be  a  fchoolmafler,  out  of  any  of  the  univer(i« 
tics  or  colleges  of  this  realm,  except  it  be  in  fome  pub- 
lick  or  free  grammar  fchool*  or  in  fome  fuch  noble* 
flaan's  or  gentleman's  houfe  as  are  not  recufants,  or 
where  the  fchoolmafter  (ball  be  fpecially  licenfed  by  the 
archbifliop  bi(hop  or  guardian  of  the  fpiritualiiies  of  the 
diocefe  $  on  pain  that  as  well  the  fchoolmafter,  as  alfo 
the  party  that  (hall  retain  or  maintain  any  fuch  (chool- 
mafter,  (ball  forfeit  each  of  them  40  s.  a  day  :  the  one  half 
of  which  forfeitures  (hall  be  to  the  king,  and  half  to  him 
that  will  fue.    /  9. 

[But  by  the  31  G.  3.  <.  32.  Roman  catholicks  who 
have  conformed  to  the  regulations  of  that  a£l  are  entitled 
to  teach  youth  as  tutors  or  fchool  mailers,  under  certain 
regulations  ;  for  which  fee  &Cf)DOt|e(,  4.} 

XXnil  Papip  Jhall  not  fucceed  to  the  crown  of 

this  realm. 

I.  By  the  i  ff^.  /if.  z.  c.  t.  Every  perfon  that  (hall 
be  reconciled  to  or  (hall  hold  communion  with  the  fee  or 
chorch  of  Rome,  or  (hall  profefs  the  popi(h  religion,  or 
ihall  marry  a  papift,  (hall  be  excluded  and  be  for  ever  in« 
capable  to  inherit  potkb  or  enjoy  the  crown  and  govern* 

«      inent 


158*^  i^oper^- 


\ 


ment  of  this  realm  ;'  and  m  fuch  cafe  the  people  (hall- be 
abfplved  of  their  allegUnce;  and  the' crown  ih^li  defireod 
to  and  be  enjoyed  by  fuch  perfon  being  a  proteftant^  as 
(hould  have  inherited  aod  enjoyed  the  lame,  in  cafe  the 
perfon  fo  reconciled,  holding  communion,  or  proftffing, 
OT  matryin^  as  a^orefatd  were  nacurally  dead.    f.  9. 
>  And  every  king  and  queen  who  (hall  come  to  and 
fucceed  to  the  imperial  crown  of  this  kingdom,  (hall  oia 
the  $r(l  day  of  the  meeting  of  the  firft  parliament  netc 
after  their  coming  to  the  crown,  fitting  on  the  throne 
in  the  houfe  of  peers  in  the  prefence  of  the  lords  and 
commons,  or  at  their  coronation  before  fncb'  perfpri  who 
ibsll  adminifter  the  coronation  oath  at  the  time  of  their 

taking  the  faid  oath  (which  (hslll  firft  happen) make 

and  fubfcribe  the  declaration  of  the  30  C.  2.  But  if  he 
or  (he  ihall  be  under  the  age  of  twelve  years,  then  eveiy 
fuch  king  and  queen  (hall  make.and  fabfcribe  the  fame  aC 
their  coronation,  or  at  the  firft  day  of  the  meeting  of  the 
firft  parliament  as  aforefaid,  which  (hall  firft  happen  after 
fuch  king  or  queen  (hill  have  attained  the  faid  age  of 
twelve  yeara.  .yC  10. 

2*  And  by  the  fecond  article  of  the  union  of  the  king- 
doms of  England  and  Scotland,  All  papifts»  and  per* 
fons  marrying  papifts,  (hall  be  excluded  from,  and  for 
ever  incapable  to  inherit  poftefs  or  enjoy  the  iniiperial 
crown  of  Great  Britain  and  the  dommions  thereunto 
belonging;  and  in  every  fuch  cafe,  th.e  crown  and  go* 
vernment  (hall  defcend  t'o  and  be>fti^aj[ed  by  fuch  perfon 
being  a  proteftant,  as  fhould  have  inherited  and  enjojed 
the  fame,  in  cafe  fuch  papift  or  perfon  marrying  a  papift 
was  naturally  deacf.    5  An.  c.  8. 

XXIX.    Papifts  JhaU  not  fit  in  either  boufe.  cf.par^ 

liament. 

By  the  30  C.  2.  /.  2.  r.  I.  No  perfon  that  (ball  be  a 
peer  of  the  realm,  or  member  of  the  houfe  of  peers,  Ihall 
vote  or  make  his  proxy  in  the  houfe  of  p^ers^  or  (u  there 
during  any  debate  in  the  faid  hcufe  cf  peers  ;  nor  anj 
perfon  that  (hall  be  a  member  of  the  bouJe  of  commons, 
Ihall  vote  in  the  houfe  of  i^ommoos;  or  t\\  tb^re  dui^ng 
any  debate  after  ihe  fpeaker  is  chofen  ^  upijil^  he  (hall  &ft 
take  the  oaths  of  allegiance  and  fupremacy  (and  abjui;ar 
tion,  I  6.  ft.  2.  c.  13.)  and  make  and  fubicribe  this  de* 
daration  following^  viz. 
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I  J,  B.  do  folcmnly.  and  fincerely,  in  the  prcfence  of 
God,  profefs)  teftify,  and  declare.  That  I  do  believe  that 
in  the  (acramcnc  of  the  Lord's  fufpcr  th?re  Is  not  any' 
tranfubitantiatlon  of  the  elements  of  bread  and  wine  into 
the  body  and  blood  of  Chrift,  at  or  after  the  confecration 
thereof,  by  any  pcrfori  whstfoever  :  And  that  the  invoca- 
tion, or  adoration  of  the  Virgin  Mary,  or  ar^y  other  faint, 
s»nd  the  facrifice  of  the  mafs,  as  they  arc  nov/  ufcd  in  the  * 
church  of  Rome,  are  fupcrftiticu^  and  idolatrous.  And  I 
do  folemnly  in  the  prefcnce  of  God,  profcfs,  teftify,  and 
declare,  That  I  do  irjake  th:s  declaration,  and  every  part 
thereof,  in  in©  plain  and  ordinary  fcnfe  of  the  words  read 
unto  roe,  as  they  are  commonly  underfiood  by  Englifh 
proteftants,  without  any  evafion,  eqaivocaticn  or  mental 
refervation  whatfocver,  and  withe ut  any  difpenfatlon  al- 
riady  granted  me  for  this  purpofe  by  the  pope  or  any  other 
authority  or  perfon  whatfocver,  or  uithout  any  hppe  of 
any  fuch  difpenfation  from  any  perfon  or  authority  what- 
foever,  or  without  thinking  that  I  am  or  can  be  acquitted 
before  God  or  man,  or  jbT'lved  of  this  declaratiDn,  or 
any  part  thereof,  altho'  the  pope,  or  any  other  perfon  or 
pcrfons,  or  power  whatfoevcr,  fhill  difpenfc  with  or  an- 
nul the  fame,  or  declare  that  it  was  null  or  void  from  the 
beginning.    /  2,  3. 

Which  faid  oaths  and  declaration  (hall  be  folcmnly  and 
publicUy  made  and  fubfcribcd  betwixt  the  hours  of  nine 
in  the  morning  and  four  in  the  afternoon,  by  every  fuch 
peer  aiid  member  of  the  houfe  of  peers  at  the  table  in  the 
middle  of  the  houfe,  before  he  take  his  place  in  the  houfe^ 
and  whilft  a  full  houfe  of  peers  is  there  with  their  fpcaker 
io  his  place;  and  by  every  fuch  member  of  the  houfe  of 
commons,-at  the  table  in  the  middle  of  the  faid  houfe,. 
and  vvhilft  a  full  houfe  of  commons  is  there  duly  fitting 
with  their  fpeaker  in  his  chair  :  and  the  fame  to  be  done 
in  either  houfe  in  fuch  like  order  or  method,  as  each  houfe 
is  called  over  refpcflively.    /  4-   . 

And  Jf  any  peer  oi'  member  of  the  hoafe  of  peers,  or 
member  of  the  houfe  of  commons,  (hall  offend  againft 
this  ad;  he  (hall  be  deemed  and  adjudged  9  popi(h  recu- 
fsnt  conviA.  and  (hall  forfeit  and  fufl'br  as  Gkh }  and 
(ball  be  difabled  to  execute  any  ofHce  or  place  of  profit  or 
trull,  civil  or  military  ;  or  to  (it*  or  vote  in  either  houfe 
<)f  parliament,  or  to  make  a  proxy  in  the  houfe  of  pee/s  ; 
or  to  fue  or  ufe  any  adion,  bill,  plaint,  or  information  in 
courfe  of  lawj  or  to  profecute  any  fuic  in  any  court  of 
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equity ;  or  to  be  guardian  of  any  child,  or  ekectttor  6r 
adminiftrator  of  any  perfoo,  or  capable  oi  any  legacy  of 
deed  of  gift  $  (or  to  vote  at  any  eledion  for  members  of 
parliament,  i  G.  yf.  2.  ^'  13 1)  and  (hall  forfeit  500  U  to 
him  who  (hall  fue.    /  6. 

.  And  it  (hall  be  lawful  for  the  houfe  of  peefs  and  houfe 
of  commons^  or  either  of  them  refpefiively,  as  often  as 
they  (hall  fee  occafion,  to  order  add  caufe  all  or  any  of 
the  members  of  their  refpedive  houfes,  openly  in  their 
lefpefiive  houfes  of  parliament,  to  take  the  faid  oaths, 
snd  to  make  and  fubfcribe  the  faid  declaration,  at  ftich 
times,  and  in  fueh  manner,  as  they  (hall  appoint :  And 
if  any  peer  (hall,  contrary  to  foch  order  made  by  their 
faid  houfe,  wilfully  prefume  to  (it  therein,  without  taking 
the  faid  oaths  and  fubfcribing  the  (aid  declaration  j  he  (hall 
be  difabled  to  (it  in  the  faid  houfe  of  peers  and  gtve.any 
?oice  {herein  either  by  proxy  or  otherwife,  during  that 
parliament :  And  if  any  member  of  the  houfe  of  commons 
fhall  contrary  to  fuch  order  made  by  their  houfe.  Wilfully 
prefume  to  fit  therein,  without  taking  the  faid  oaths,  and 
making  and  fubfcribing  the  faid  declaration  ;  he  fhM  be 
difabled  to  (It  in  the  faid  houfe  of  commons,  or  to  give 
any  voice  therein,  during  that  parliament.  '  f.  7. 

And  where  any  member  of  the  houfe  of* commons  fhall 
be  fo  difabled  to  fit  or  vote,  his  place  (hall  be  void  $  and  a 
writ  (hall  ifTue  for  the  elefiion  of  a  new  member*    f.  8. 

And  during  the  time  of  taking  the  faid  oaths  and  mak- 
ing and  fubfcribing  the  declaration,  all  proceedings  (haD 
ceafe;  and  the  faid  oaths  declaration  and  fubfcription, 
together  with  a  fchcdule  of  the  names  of  the  perfons  who 
ihall  take  and  fubfcribe  the  fame,  (hall  be  made  and  en* 
tred  in  parchment  rolls  provided  by  the  clerk  of  the  houfe 
of  lords  and  the  clerk  of  the  houfe  of  commons  ;  and  none 
of  the  peers  or  members  ihall  pay  to  fuch  clerk  above  lad* 
for  fuch  entry  :  All  which  rolls  the  faid  clerks  (hall  with- 
out fee  (hew  to  any  perfon  defiring  to  look  upon  the 
lame*    yiii. 

XXX,  Papifts  \r ecu/ants  conviff\  fhall  not  prtfent  U 

benefices. 

I.  By  the  3  J»  r.  5.    Every  perfon  being  a  popijb  nai* 

font  convi^^  (ball  be  utterly  difabled  to  prefent  to  any 

benefice  with  cure  or  without  cure,  prebend,  or  toy  other 

cccle(iaftica]  living ;  or  to  collate  or  nominaOe  to  toy  free 
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iTcbooi,  hoirpttali  or  donative  i  or  to  grant  any  avoidance' 
i6f  any  benefice,   prebend^  cfr  other  eCclefiafiieal'  living. 
/'i8. 

And  the  chartccUon  ^nd  fcholat;8  of  the  univerfitjr  of 
Oxford^  fo  often  as  any  of  tbeiki  fli^li  be  void,  Iball  have 
the  prefentation,  nomination,  collation,  and  donation  of 
and  to  every  fuch  benefice,  prebend,  or  ecclcftaftical  liv- 
ing, fchiool,  horpifat,  and  donative,  ih  the  counties  of 
Vxfirdj  KehU  MiddUftx^  ^^^9  5l<rry,  H^tmpjh'tn^  Berk*' 
fhirt^  Bucktn^atnjhirf^  Ghuceflerjhin^^  Warafterjbire^  Siaf^ 
f§rdjhiri^  U^arwickjhirty  Wtiijhtrey  Sofmrfet/hire^  Devon^ 
fiitf^  CornwAlL  Dorfetfl)ire^  Herefordjhire^  Northampton'^ 
jbirty  Ptmbf9ke/birt^  Caermartbmjhirt^  Bncknockjhire^  Mon^ 
Wiauth/bire^  Cordiganfhfiriy  Montgomery/hire^  the  city  of  L6n» 
d^n^  and  in  every  city  and  town  being  a  county  of  itfelf 
within  any  of  the  limits  and  prectndh  of  any  of , the  coun« 
ties  aforefaid,  as  fliall  happen  to  be  void  during  fuch  tim^ 
as  the  patfon  thereof  (hall  be  a  recufant  cotiviS  as  afore* 
<aid«   JC  19. 

And  the  chancelhor  and  Tcholars  of  the  univerfity  of 
Camiridgi  (hall  have  the  prefentation,  nomination,  colla- 
tion, and  donation  bf  and  to  every  fuch  benefice,^  pl^bend, 
or  ecclefiafthral  living,  fchool,  hofpital,  and  donative-^ 
Within  the  counties  of  Ejix,  Hirt/^djbin^  hfdfvrijhirt^ 
Cmn^ridgejbire^  Hunttngdonflrire^  Suffoiky  Norfolk^  Linc^ln^ 
jfhirty  Ruttand/hirty  Liicifterjhm^  Dwrhyfhiriy  Nottingham* 
fiire;  Shrof)/hire\  Cbejhin^  Lancojhtrt^  lorkjhirt^  the  coun* 
ty  6f  Durham^  Nertimiherland^  Cumherland^  fViftmonland^ 
Radmrjhire^  Dtnhijhirty  Flintjhiriy  Carnarvon/hire^  Anglt^ 
fq/bire^  A4erioneth/birej  Glamorganflnf^ej  and  in  every  city 
and  town  being  a  county  of  itfelf  virithin  the  limits  and 
jprccinds  of  any  of  the  faid  counties,  as  £hall  happen  to  be 
VoidduHflg  fuch  time  as  the  patron^  thereof  fliall  be  a  re- 
cufant convift  as  aforefaid.    /.  20. 

^  Provided^  that  neither  of  the  faid  chancellors  nor  fcbo^ 
lars  of  either  of  the  faid  univerfities,  (hall  prefent  or  nO« 
minate  to  any  benefice  with  cure,  prebend,  or  other  eccle^^ 
fiaflical  livings  any  fuch  perfon  as  (hall  then  have  any 
other  benefice  with  cure  of  fouls :  And  if  any  fuch  pre* 
fehtation  or  nOn^ination  (hall  be  made  of  any  fuch  perfon 
fo  beneficed,  the  fame  (hall  be  void.    /.  zi,  * 

Being  a  p9pijh  ruufant  tonvi^]  And  this,  whether  he  he 
convifled  before  the  avoidance  or  after  ;  for  the  words  ate 
general)  that  the  univerfity  (hall  prefent  fo  often  as  any 
fuch  benefices  (hall  be  void  i  and  avoidances  before  con- 
ti&ion  are  within  the  fame  mifchief  at  avoidaocei  after ; 
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and  it  would  be  a  Kard  conRrudiion  that  general  words 
iball  not  be  extended  to  remedy  all  cafes  which  are  within 
oqual  mifchief.    Gimym,  \6i»    Gii/lj^^* 

,Sball  bi  uittrly  4^akltd}  Tbey  -yt^te,  utterly  difabled  be* 
fore^-by  being  made  excommunicate,  in  kdi.  a.  as  wasob* 
feryed  by  Finch  folicitor,  in  the  cafe  of  Knight  and  Daunar ; 
and  therefore  of  what  force  foever  inftitutien  or  indudion 
when  given  upon  fuch  a  prefentation,  may  be  againft 
JlrongiTiy  there  is  no  doubt  but  the  bilhop'may  refuibto 
give  it,  and  take  the  benefit  of  the  lapfe,  in  cafe  no  other 
prefents,  who  hath  right,  and  is  capable  of-  prefentiog* 
For  that  the  biibop  in  this  cafe,  as  in  other«,  hath  right  lo 
lapfe,.  appears  from  hence,  that  the  ftatute  intended  no 
more  than  to  put  the  univerfity  in  the  place  of  the  patron; 
all  rights  which  belong  to  others,  remainingas  thjcy  were 
before.     Gibf  771. 

To  prefent]  Hereby  the  patron  is  only  difabled  to  pre* 
fent;  and  he  continues  patron  as  to  all  oth.er  purppfes; 
-and  therefore  he  &all  confirm  the  leafes.oMbe  incumbent. 
J  Haw.  3a. 

^  Or  i^  gffint  tfji  av^datui}  But  fuch  ppribPf  by  bei^g  dif- 
;ibled.to  grant  an  avoidance,  is  no  way  hindred  fromigjnuit- 
^ing  the  advowCan  itfelf  in  fee,  or  for  life  or.  years  bona 
fide,  and  for  good  confideration.     i  tiaw.  3a. 

Jfnd  the  charuilhr  and  fch^lars]   The  t^o  claufes  which 
.give  this  benefit  to  the  univerfities  refpef^iyelyt-are  privm 
claufes,  whereof  the  juflges,  without  pleading*  of  cbecn, 
cannot  take  notice.     iqCo.^j.  »    , 

So  cfun  as  any  of  thtm  Jhali  be  void}:  But  if  80  advowfoo 
.or  avoidance,  belonging  to  fucb  a  perfon,  oooie  into  the 
king's  hands,  by  reafon  of  an  outlawry,  or  oonyidion  of 
jrcc|ifancy,  or  the  like;  the  king,  and  not  the -univerfityi 
ihall  prefent*     i  Haw.^2. 

During  fuch  iimo  as  the  patron  thereof  Jhall  b$  a  recufant 
iofitfiif]  .When  the  prefencation  for  that  turn  is  vefted  in 
the  univerfity,.  altho'  afterwards  the;  recufant  conformeth 
himfelf,  or  dieth,  yet  the  univerfity  fi»aU  prefent.    .10  Ca. 

a.  By  the  i  fF.  c  a6«     Every  perfon  who  (hall  refiife 
or  negle£l  to  make  and  fubf(^ribe  the  dfclar^ion  of  -the 
:  30C%.%.  when,  the  fame  (hall  be  tendred  by  two  juftices 
^  of  the. peace  as  in  the  faid  act  is  mentioned  j  qc  wboA^l» 
•  .upon  ;iotice  given  as  by  t)ie  faid  ad,  refufe  oi  forbear  to 
'appc;4r  before  ihem  for  the^.making  and  fubfcribiog  there- 
of, ^nd  (haJi  thereupon  have  his  name  firname»~and  place 
\  of  abode  certified  and  recorded  at  the  feifions^  j;-***^very 
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^th  ^rCon  .(a Recorded,  (ha\l  be  from  hcntefortti  adjudged 
diiabled  to  make  fuch  prefentatioh,  collation,  nomiqatioi^^ 
:donati«o^  or  gr^nt  x>f  any  tvoidance  :o¥  9L6y  Bene^ce, 
^rel^eody  xir  ecdrdaflucal  liyiag,  as  fully  as  if  Aich^peffoti 
wcae  a  popiflx  rccufjinc  K^Qjxvi&*  And  the  univerfities 
ihall  have  ;he  prcfpata^ioo,  nomioation^  collauon^  and  do- 
nation*    /I  2. 

And  where  any  perfon  (ball  be  feiled  or  pofTcfTed  of  gn)r 

advovfon,  fight  x)f  prefentgtian»  collation*  or  nominatioa 

xo  any  fuch  ecclefuftical  li^in^,  free  fcbpol,  or  hofpital  i^ 

4UEor«faid»  in  truft  for  any  papift  or  popi(h  rccufant,  whp 

ihall  be  icqnvifteid  or  difabled  as  by  the  3  Js.  c*  $•  or  by 

ahla  z8i\  he'  (ball  be  difabled  to  prefent  nominate  or  col* 

late  to  any  fucH  ecclefiaftical  living.free  fcbobl  or  hofpital^ 

or  to  gra^Qt^ay  avoidance  thereof,  and  fuch  prefenta^'ons 

.Donuj^tf^nf  collations  and  grants  ihall  be  Void  ;  apd  the 

univer/i^8..Q)^  proceed,  as  If  fuch  recufant  coofidl  or 

di(abl^  arcEeipiicd  oc  pofleiTed  thereof.    /.  3. 

And.aC  fai^  t^H^^  ^r.  mortgagiae  or  grantee  of  an/ 
avoidajp^,(^alLprefent  nominate  x>r  collate,  or  caufe  to  be 
prefeiued, ^iqn^jnated  or  collated  any  perfon  to  any  fuch  ec* 
ple%iftjgaiJ^Yi9£  ff<se  fchool  or  hofpital,  whereof  the  tru^ 
ih^ijl  be  for  agy  recuiant  convi£l  or  difabled,  svichout  giir* 
ing  noii^e  of  .tJ^^Yoidancenn  writing  to  the  vice  chanceU 
Jorjv^ithUi.Uii^.fnpntbs  next  after  the  avoidance;  he  (hall 
/orfelt  500 J4  to  the  refpe^iye  chancellor  and  fchoiars.of 
|i>e  univer&ty  xo  ;wl}om  (he  prefentatioa  nomioation^r  col* 
lation  |haU.b9lopg.,  /  4*  .;. 

Provid^d,.tbaXi(bc.faidvChaocellor)B  and  fcholars  of.eith^pr 
oniveriity,  (hall  not  prefent  or  nomioate  to  .any  bet^efice 
with  cu^e  prel^d  Pr  oj^^er  ^ccleAallicallivingy  any  jger- 
Xon  ae  ii^«i\'^h^  Have  any  Q()ier  benefice  with  (cure  of 
fouls  ;  a^d  tf  apy  fuch  prefentment  .fliall  be  had  pr  madf 
4>f  any  fucb  pqfon  fo  beneficed,  the  fame  ihal)  h^  utterly 

jroid.  /•  Si*   ^ 

.  Aad  if  any  peifon  fo  prefented  or  nominated  to  apy  be« 
l>efice  ^iib  cure^.Q^all  })eabfen<.from,the.fanie  above  jiictjr 
days  in>any  one  year  |  in  fuch  caie  ,the  faid  benefice  Ihall 
l>eifoid.    /j  6.;  : 

.  '  Provided.  |aiyvays,*tbat'>^ -any  fuch  ptthn  fliall  ptrefent 
iiiu^fi^  ^%y^\^^(^^iQq^  for  d^  .place  where  his  name  was 
recof«^i„#fl4 ^IJl^b^ifii  9pcn  cpurt  maike and  fubfcribe 
|he  fi^id  d«9|a^afi^nv^u^  t^ke  the  oaths  (of  allegiance  and 
IJupie^acy)  i  ff(*  ^^8%)  Ive,  ihall  be  difcharged  of  the  iaid 
(i^b^ity)  and.  be  enijiited  to  make  fuch  prefentment  colla** 
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ti«n  nomination  donation  and  grants  a$  If  ihb  ad  had  not 
been  made.    /  7. 

S.  a.  Rifiifi  9r  Jhrbiar}  In  the  cafe  of  FHtberlirt  and 
the  univerfity  of  Oxford^  the  party  was  rummoned  to  take 
>  the  oaths,  but  refufed  to  attenid.  Upon  which  occafion^ 
it  was  declared  by  the  court,  that  the  juftices  ought  to  be 
prefent  at  the  time  appointed }  and  if  they  are  not  there, 
it  is  a  good  excufe  for  the  party,  if  the  party  attends ;  but 
there  is  no  neceffity  that  the  juftices  flsould  be  prefent,  if 
the  party  does  not  come ;  it  11  fufficient  if  they  leave 
notice  at  the  place,  to  give  them  notice  if.  tm  pMr 
comes ;  and  the  party  himfelf  is  obliged  to  do  the  fim 
ad,  namely,  to  attend  at  the  time  and  place  appointed. 
Comyns^  ^8  j.  * 

3.  And  by  the  12  Jn.Jf,  2.  <•  14.  It  is  further  enafied, 
that  every  papift  or  perfon  making  profefion  of  the  po- 
pi(h  religion,  and  every  child  of  fuch  perfon  not  being 
%  proteftant  under  the  age  of  twenty*one  years,  «nd  every 
mortgagee  truftee  or  perfon  any  way  tntruSed  dtredly  or 
indiredlty,  mediately  or  immediately,  by  or  for  foch  papift 
or  perfon  making  profeflion  of  the  popifli  religion  or  fuch 
child  as  aforefaid,  whether  fuch  truft  be  declared  by  writ* 
ing  or  not,  fhall  be  difabled  to  prefent  collate  and  nominate 
to  any  benefice  prebend  or  ecclefiaftical  living  fcbool  hofpi* 
tal  or  donative,  or  to  grant  any  avoidance  of  any  benefice 
prebend  or  ecclefiafiical  living ;  and  every  fuch  prefent^ 
ment  collation  nomination  and  grant,  and  every  admiflion 
in(tjtqtion  and  induftion  thereupon  fliall  be  void  :  and  the 
univerfities  (hall  have  the  prefentation  nomination  collation 
and  donation.    f»  i* 

And  when  any  prefentation  to  any  benefice  or  eccle- 
fiaftical living  fliall  be  brought  to  any  archbifliop  btfliop 
or  other  ^ordinary,  firom  any  perfon  who  (hall  be  reputed 
to  be,  or  whom  fuch  archbtfhop  biftiop  or  other  ordhiary 
fliall  have  caufe  to  fufped  to  be  a  papift  or  truftee  of  any 
perfon  making  profeffion  of  the  popifli  religion,  or  fuf« 
pefled  to  be  fuch  ;  fuch  archbifliop $ilbop  brother  ordinary 
Ihall  tender  or  adminifter  to  every  fuch  perftm  (if  prefentj 
the  declaration  agsinft  tranfubftantiation  of  the  25  Ca* 
^nd  ?f  abfent  fliail  by  notice  in  writing  to  be  left  n^tbc 
place  of  habitation  of  fuch  perfon,  appoMt  fdnle  ^conve- 
nienttime  and  place  when  and  where  fuch  'peirihn  fliall  ap* 
pear  before  fuch  archbifliop  bifliop  or  other  ordinary,  or 
fome  perfons   to  be  authoriied  by  them  by  commifioa 
under  their  feal  «of  office  %  who  (hall|  upon  fiich  ap* 
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^peatmctf  teoder  or  adminifier  the  faid  declaration  to  the 
party  making  fuch  prefeniation  :  and  if  he  fhatl  negte£l  or 
refufe  to  make  and'fubfcribe  the  declaration  fo  tendred,  or 
ikali  negleA  or  rcfufe  to  appear  upon  fuch  notice,  fuch 
prefentation  fliall  be  void ;  and  in  fuch  cafe  the  archbifhop 
bifliop  or  other  ordinary  fliall,  within  ten  days  after  fuch 
aegieift  or  lefufaK  fend  and  give  a  certificate  under  their  ' 
feal  of  oflh:e  of  fuch  negle<St  or  refufal  to  the  vicechan- 
Cellor ;  and  the  prefentation  to  fuch  benefice,  for  that  turn 
only,  fliall  be  vtfted  in  the  refpedivc  chancellor  and  fcho- 
lart«    /.  2, 

And  for  the  better  difcovery  of  fecret  trufts  and  fraudu* 
lent  conveyances  made  by  papifts,  it  is  enaCled,  that  when 
the  preientation  of  any  perfon  prefented  to  any  benefice  or 
ecctefiaflical  living  (hall  be  brought  to  any  archbiOiop 
bifliop  or  other  ordinary  ;  he  fli^U,  before  he  give  inftitu-* 
tion«  examine  the  perfon  ,prefented  upon  oathi  whether  to 
the  beft  and  otmoft  of  his  knowledge  and  belief,  the  per- 
fon who  made  fuch  prefentation  be  the  true  and  real  pa* 
iron,  or  made  the  fame  in  his  own  right,  or  whether  be 
be  not  mediately  or  immediately,  dire£lly  or  indiredly, 
truQee  or  any  way  intruded  for  fome  other,  and  whom  by 
same,  who  isa  papift  or  maketh  profefiion  of  the  popiih 
religion,  or  the  children  of  fuch,  or  for  any  other  and 
whom,  or  what  he  knows,  has  heard,  or  believes  touching 
the  fame  ;  and  if  fuch  perfon  fo  prefented  (hall  refufe  to  be 
examined,  or  (hall  not  anfwer  dire6)Iy,  the  prefentation 
(hall  be  void*    /  3. 

And  the  chancellors  and  fcholars  of  the  refpe£itve  uni* 
veriities,  to  whom  thg^  prefentation  to  fuch  benefices  and 
ccclefiaftioal  livings  (hall  belong  in  cafe  the  rightful 
patrons  bad  been  popi(h  recufants  convid,  and  their  pre* 
lentees  or  clerks,  may  for  the  better  difcovery  of  fuch 
fecret  and  fraudulent  trufts,  exhibit  their  bill  in  any  court 
of  equity,  againft  fuch  perfon  prefenting,  and  fuch  pe*« 
fon  aa  they  have  reafon  to  believe  to  be  theceftuy  que 
Iruft  of  the  advowfon,  or  any  other  perfon  who  they  have 
caufe  to  fufped  may  be  able  to  make  any  other  or  funher 
di&overy  of  fuch  fecret  truft  and  practices ;  to  which  btll^ 
ahe  defendants  being  duly  ferved  with  procefs  of  the  courts 
AmU  forthwith  dkedtly  anfwer :  and  if  they  (hall  refufe  or 
negk&  to  anfwer,  in  fuch  time  as  (hall  be  appointed  by  the 
court,  the  bill  IhaH^  be  taken  pro  confisfllb,  and  be  allowed 
aa  evidence  againft  fuch  per(bn  fo  negleding  and  refufingt 
904  l^ia  tmfteesa  and  his  or  their  clerk ;  provided,  that 
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Qveryp^rfon hiving  fuHy  dB^f/ettA  ruefaUll,4ih^iiot1nio«w 
ing  of  any  fuch  truft,  (ball  be  intitled  lo  his  cofts  to  be 
taxed  acoording  to  the  courfe  of  the  court    /*  4«* 

And  the  court  where  any  quare  impedit  (baltbe  depend- 
ing^ at  the  inftance  of  the  iaid  chBiicellor  and  fchdars  or 
their  clerk  being  i^laiatiffii  or  defendants  in  fuch  fuic  bf 
motion  in  open  court,4nay  make  a  rule  or  6rd«ff  Kqtiiriog 
laCisfaSion  upon  the  oath  of  fuch  patron  and  his  clerk, 
who  in  the  faid  fuit  (ball  conteft  the  right  of  the  univer- 
,  iity  to  prefenCf  by  exsmioauoO'  of  th^in  in  open-court,  or 
by  commiffion  under  the  feal  of  fuch  court  for  the  exami« 
nation  of  them,  or  by  affidavit  as  the  fatd  court  fltail  find 
Qioft  proper^  in  order  to  the  difcovery  of  any  fecret  truft 
frauds  or  pra^licqs  relating  to  the  faid  prefentation  ;  and 
]£  it  appear  to  the  court,  upon*  the  examinstion  of  fuch 
patron  or  clerk)  that  the  faid  patron  is  but  a  truftee,  then 
tbey  (ballr  difcover  who  the  pierfpn  is  and  iHrhere  he  lives; 
luid  upon  their  refufal  Co  make  fuch  diftovery,  or  to  give 
latisfefiioo  as  aforefaid,  they  (hall  be  puni(hed  at  guilty 
of  A  contempt  of  the  court :  And  if  the  fdid  patron  or  hw 
clerk  (ball  di(cover  the  per(bn  for  whom  the  faid  patroa  ii 
H  iruftf  e ;  then  the  court,  on  motion  made  in  open  court* 
^all  make  a  rule  or  order,  that  the  perfon  for  whom  tbo 
patron  is  a  truftee  (hall  in  the  faid  court,  or  before  com- 
miffioners  to  be  appointed  for  that  purpofe  under  the  tcA 
of   the  faid   court,  make   and  fubfcribe  the  declaration 
^gainfttranfubftantiation  of  the  25  C  2  spd  like  wife  on  paiii 
ot  incurring  a  contempt  of  the  faid  court,  (hall  give  fuch 
further  fatisfa£(ion  upon  oath  relating  to  the  faid  truft,  as 
the  court  (hall  think  fit :  and  fuch  perfon  fo  required  to 
Inake  and  fubfcribe  the  faid  declaration,  and  refufiag  or 
pegledifig  fo  to  do^  (ball  be  efteemed  as  k  popids  recu&nf 
ConviA  in  refpeS  of  fuch  prefentation.    /.  5. 

And  the  anfwer  of  fuch  patron  and  the  perfon  for  whooi 
^  he  is  intrufted  and  his  and  their  clerk  or  any  of  themi 
«nd  their  examiiiations  and  ^dsvtts  taken  as  aforefaid  by 
order  of  any  court  where  fuch  quare  impedit  flull  be  do* 
pending^  or  by  any  archhi(hop  bi(hop  or  other  ordinary, 
or. the  commiflioners  as  afbrefaid  (which  examinations  (hall 
therefore  be  reduced  into  writing  and  (igned  by  the  party 
^amined.  (b9ll.be  allowed  as  evidence  agaiaft fuch  patroii 
b  prefenting  and  his  ckrk^    /.  6/ 

Provided,  that  no  fuch  btll,  nor  gny  difeovtry  to  lie 
made  by  any  anfwjer  thereunto,  or  to  any  fuch  examimi- 
tfpA  ^  «forrf«id»  (hall  be  made  nft  of  to  fufajtd  any  f»^ 


Ibn.makiqg.  fii^h,  difcpvery  or  i\ot  anfwering  fuch  bill,  ta 
any  penalty  or  forfeiture,  other  than  the  lo^  of  the  pre* 
fentation  then  in  queftion.    /  7. 

And  in  cafe  of  any  fuch  bill  of  difcovery  exhibited  by 
the  chancellor  and  fcholars  or  their  prefentee,  no  lapfe 
fhall  incur,  nor  plenarty  be  a  bar  againft  them»  in  refpeft 
of  the  benefice'or  ecclefiaftical  living  touching  which  fuch 
bill  (hall  be  exhibited,  till  after  three  months  from  the; 
time  that  the  anfwer  to  fuch  bill  ihail  be  put  in,  or  the 
fame  be  taken  pro  confeflb,  or  the  profecution  thereof  de- 
ferted ;  provided  that  fuch  bill  be  exhibited  before  any 
lapfe  incurred.    /  8. 

And  the  chancellor  and  fcholars  may  fue  a  writ  of 
quare  impedit  by  the  name  of  chancellor  and  fcholars^ 
or  by  their  proper  names  of  incorporation,  at  their  eleftion. 

/.  9. 

^  And  in  cafe  of  any  fuch  truft  confefTed  or  difcovered  by 
any  anfwer  to  fuch  bill  or  fuch  examination  as  aforefaid^ 
the  court  may  inforce  the  producing,  of  the  deeds  relating 
to  the  faid  trufts,  by  fuch  methods  as  they  (hall  find  pro^ 
per.   /  10. 

4.  And  by  the  11  G.  2.  €.  17.  It  is  further  enaded^  s 
that  tytry  grant  to  be  made  of  any  advowfon  or  right  of 
presentation  collation  nomination  or  donation  of  and  to 
any  benefice  prebend  or  ecclefiaftical  living  fchool  hofpital 
or  donative,  and  every  grant  of  any  avoidance  thereof^ 
by  any  papift  or  perfon  making  profeflion  of  the  popith 
religion,  whether  fuch  truft  be  declared  by  writing  Or 
not,  fhall  be  null  and  void,  unlefs  fu^h  grant  be  made 
bona  fide  and  for  a  full  and  valuable  confideration  to 
and  for  aprotefiant  purcbafer  and  merely  and  only  for.  the 
benefit  of  a  proteftant ;  and  every  fuch  grikitee  or  perfop 
claiming  under  any  fuch  grant  (hall  be  deemed  to  be  a 
truftee  for  a  papift  or  perfon  profciSng  the  popi(h  religion 
within  the  aforefaid  a£l  of  12  jta.-,  and  all  fuch  grantee$, 
and  perfons  claiming  under  fuch  grants,  and  their  prefeii* 
tees,  (hall  be  compelled  to  make  fuch  difcovery  relating  to 
fuch  grants  and  prefentations  made  thereupon,  and  by 
fuoh  methods,  as  by  the  faid  aft.  And  every  Jiviji  to 
be  made  by  any  papift  or  perfon  pi^ofeffing  the  popi(h 
religion,  of  any  fuch  advowfon  or  right  of  prefentation  . 
collation  nomination  or  donation  or  any  fuch  avoidance, 
with  intent  to  fecure  the  benefit  thereof  to  the  heirs  or  fa« 
mily  of  fuch  papift  or  perfon  profeifing  the  popiQi  religion, 
(ball  be  null  and  void  j  and  all  fMch  devifes,  and  perfons 
claiming  under  iuch  deviles,  and  their  prcfeniees^  iball  in 
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like  miinner  be  compelled  to.difcover,  whether  to  the  het^ 
of  their  knowledge  and  beUcf,  fuch  deyiCes  were  not  ina^ft 
%o  ike  faid  intent.    /^  ^. 

XXXI .  SbalLbe  as  excommumcaud. 

1.  By  the  3  J,  c  5.  Every  pop^J^  rtcufant  convlFl  (hall 
(land  and  be  reputed  coal!  intepts  and  purpofes  difablcd^ 
as  a  perfon  lawfully  and  duly  excoqimunicated,  and  as  if  he 
had  been  fo  denounced  and  excpmmuniciited  accoiding 
to  the  laws  of  this  realm,  until  he  (h;|l!  conform  himfelf 
^nd  come  to  church  and  heaiT  divide  fervice  and  receive 
the  facrament  according  to  the  laws  of  thjs  realm  and 
take  the  paths  (of  allegiance  and  fupreniacy,  i  fV.  c.  8.); 
and  every  perfon  fucd  by  fuch  perfon  fo  to  be  difable^ 
i;pay  plead  the  fame  in  difabling  of  fuch  plaintiff^  9^  if  be 
were  excommunicaied  by  fencence  in  the  ecclefiaftiad 
court.    /.  1 1. 

2.  hj^A  by  the  3  y.  c,  4.  Upon  apy  lawful  writ  war- 
rant or  prccefs  awarded  to  any  Iheriff  or  other  officer, 
ibr  the  taking  of  any  popifli. recufapt  ^adpally)  excommu- 
nicated for  fuch  recufancy :  it  Qiall  be  jawful  for  fuc^ 
(heriff  or  other  officer,  if  need  be^  to  break  open  any 
houfe  wherein  fuch  perfon  excommunicate  (hall  be,  or  to 
faife  the  power  of  the  county,  for  the  apprehending  of 
fuch  perfon^  and  the  better  execution  of  fuch  warrant  wri^c 
or  procefs.   /.  35. 

XXXII.    Sballnotrepdirtofouriy 

I .  By  the  2  7-  '•  5;  No  popiQi  ncufant  ^omviH  fbati 
come  into  thi^  court  or  houfe  where  the  king  or  his  heir 
apparent  to  the  crown  Qiall  be,  unlefs  be  be  commanded 
fo  to  do  b]f  (he  king,  or  by  warrant  from  the  lords  and 
others  of  thf  privy  council,  bn  pain  of  lop  I.,  half  to  the 
king,  and  half  to  him  that  fliall  fue  in  any  of  bia  ir^ajeftj*a 
courts  of  record,    yi  2. 

Z.  And  by  the  30  c.  2.j(?.  a.  f.  i.  Every  peer  of  this 
realm,  and  member  of  the.  houfe  of  peers,  and  every 
peer  of  Scotland  or  Freland,  being  of  the  aseof  oneiod 
twenty  years  or  upwards,  not  having  taken  the  oaths  (of 
allegiance  and  f^ipremacy,  1  fV.  r.  8.)  and  make  and  fub* 
fcribed  the  declaration  againft  popery  of  the  39  C  2.^.  2* 
i,  I.  and  every  member  of  the  houfe  of  cbmmpns  not 
b^ving  taken  the  faid  oaths  and  made  and  fubfcribed  the 
faid  declaration,  and  ^yery  perfpn  cpnvided  of  popifli  re- 
*      •'  *^  cufancy^ 
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rufapey,  y^ho  (ball  come  advifedly  into  or  remain  in  the 
prefence  of  the  king,  or  fhall  come  into  the  court  or  houl^ 
where  he  refides,  (hall  fufFer  all  the  pains  forfeitures  and 
difabilitiea  of  this  adt ;  unlcfs  he  do  in  the  next  term  after 
fuch  his  coming  or  remaining  take  the  faid  oaths,  -and 
make  and  fubfcribe  the  faid  declaration,  in  the  high  court 
of  chancery,  between  the  hours  of  nine'  and  twelve  in 
the  forenoon :  That  is  H  pj^  he  fhall  be  di fabled  to  exe^ 
cute  any  office  or  place  of  profit  or  truft,  civil  or  military  ; 
or  to  (it  or  vote  in  either 'houfe  of  parliament  or  to  make 
a  proxy  in  the  hoofe  of  peers ;  or  10  fue  or  ufe  any  ac* 
tion,  bill,  plaint,  or  information  in  coorfe  of  law,  or  to 
profecute  any  fuit  in  any  court  of  equity  ;  or  to  be  guar- 
dian of  any  child,  or  executor  or  adminifirator  of  any 
perfon,  or  capable  of  any  legacy  or  deed  of  gift;  and  (hall 
forfeit  500 1.  to  him  who  (hall  fue.   /,  5,  6. 

But  this  a<£t  (hall  not  extend  to  the  prejudice  of  any 
perfon  for  coming  into  or  remaining  in  the  prefence  of 
the  king,  who  (hall  firft  have  licence  fo  to  do  by  warrant 
under  the  hands  and  feals  of  fix  privy  counfellors,  by  or* 
der  of  hts  majefty^a  privy  council,  upon  fome  urgent 
occafion  therein  to  be  exprelTcd ;  fo  as  fuch  licence  exceed 
not  ten  days,  and  that  it  be  firft  filed  and  put  upon  record 
in  the  office  of  the  petty  bag  in  chancery,  for  any  one  co 
view  without  fee:  afid  no  perfon  to  be  licenfcd  al>ovc 
thirty  days  in  any  one  year,    yi  12- 

Provided,  that  if  any  offender  (hall  after  fuch  ofienpe 
take  the  oaths  and  fubfcribe  the  declaration  in  the  chan« 
eery  in  manner  aforefaid;  he  (hall  from  thenceforth  he 
freed  and  difcharged  from  all  fcizures,  penalties  and  lodes 
which  he  might  otherwife  fuftain  by  reafon  of  being  a  po- 
piib  recufant  convid  by  virtue  of  this  ad,  and  from  all  dif- 
abilities  and  incapacities  incurred  thereby ;  fo  as  fuch  free* 
^m  and  difcharge  extend  not  to  reftore  any  fuch  perfon 
to  any  office  or  place  filled  up,  nor  to  any  other  office  till 
after  9  year  from  taking  the  faid  oaths  and  making  the  faid 
declaration ;  nor  to  make  void  the  faid  forfeiture  of  500  !• 

/•  13- 

[But  by  the  31  G;  3.  c.  31.  /  20.    This  penalty  of 

the  30  C.  2.  (•  1.  is  repealed  as  to  peers,  or  members  of 
the  houfe  of  peers  of  Great  Britain  or  Ireland^  profeffing^ 
fhe  Roman  catholick  religion,  who  (ball  take  and  fub- 
fcribe the  oatb  prefcrib^  by  that  a^.] 
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XXXIIL  SbaU  not  come  within  ten  miles  of  London. 


I.  By  the  3  J.  c.  5.  All  popilh  recufants  who  ftitll  come 
dwell  or  remiin  within  the  city  of  Londoo  or  within  tea 
ntles  thereof,  who  (hall  be  iodided  or  convi&ed  of  recu- 
fancy,  or  who  (ball  not  repair  unto  fome  ufual  church  or. 
chapel  and  there  hear  divine  fervice,  but  (hall  forbear  the 
fame  by  the  fpace  of  three  months,  fliall  within  ten  days 
after  fuch  indi£taient  op  convifiion  depart  ffoan  the  faid 
city  and  ten  miles  compafs  of  the  (ame,  and  alfe  {hall 
deliver  up  their  name^  to  the  lord  mayor  if  fuch  recufant 
be  within  the  city  or  the  libertiea  thereof;  and  if  the  faid 
recufant  fliall  dwell  or  remain  in  any  other  county  wkhin 
•en  miles  of  the  faid  city,  then  he  fliall  within  the  faid 
ten  days  deliver  up  his  name  to  the  next  juftice  of  the 
peace  within  fuch  county :  on  pain  of  forfeiting  to  the 
king  too  1, ;  half  of  which  fliall  be  to  the  king»  and  half 
to  him  that  will  fue  in  any  of  the  king's  courts  of  lecordt 

1.  And  by  the  t  IF.  r.  9.  For  the  better  difcoveriog 
and  removing  all  papifts  arid  reputed  papifts  out  of  Lon* 
don  and  Weftminfier  and  ten-  mUes  of  the  fame;  the 
lord  mayor,  and  every  juftice  of  the  peace  of  Loodon 
Weftntinfter  and  Southwark*  and  of  the  counties  of  Mid- 
dlefex  Surrey  Kent  (and  EfTex,  i  ^.^•170  fliall  caufc 
to  be  arretted  and  brought  before  him  every  perfoo^  not 
being  a  merchant  foreigner,  as  is  reputed  to  be  a  papiftf 
and  tender  to  him  the  declaration  of  the  30  C.  %.J*  a* 
r.  I*  And  if  he  refufe  to  make  and  fubfcribe  the  fame, 
and  fliall  after  fuch  refufal  continue  within  the  (aid  diC- 
tance^  he  fliall  forfeit  and  fuffer  as  a  popifli  recufant  coo* 
via.    /2. 

And  every  juftice  of  the  peace  fliall  certify  every  fuch 
fubfcription  before  him  taken,  and  alfo  the  names  of  all 
perfons  refufing  upon  tender  to  make  or  fubfcribe  as  afore- 
faid,  under  his  hand  and  feal,  into  the  court  of  king's 
bench  the  next  term,  or  elfe  at  the  next  quarter  feffioos 
of  the  county  or  place  where  fuch  taking  fubferibing  or 
refufal  flial]  happen  :  And  if  the  faid  perfon,  fo  refufing 
and  certified,  fliall  not  within  the  next  term  or  feSooi 
after  iueh  refufal  appear  in  the  court  of  king's  bench  or 
feffions  where  fuch  certificate  fliall  be  refiurned,  and  ip 
Open  coyrt  make  afid  fubfcribe  the  fame,  and  indorfe  or 
enter  his^  fo  doing  upon  the  certificate  fo  returned;  be 


Soli  be  from  the  time  of  fuch  his  ftegleA  or  refufal  ttkea 
and  adjudged  a  popiih  recufant  convid^  and  as  fuch  to 
forfeit  and  be  proceeded  again  ft.    /.  3. 

But  this  ad  not  to  extend  to  any  foreigner  being  a  * 
neoial  fervant  10  any  an^ad'ador  or  publick  agent.    /•  4. 

[But  by  31  G,  3%  r.  32.  /•  19.  The  ad  of  i  fK  c.  9« 
fliail  not  extend  to  any  perfon  profeffing  the  Roman  ca« 
tholick  reliijian  who  (hall  take  and  fubfcribe  the  oath  of  air 
kgianccy  abjuration,  and  declaration  therein  before  ap* 
pointed  to  be  taken  and  tubfcribed  ',  for  which  fee  S)^^^^ 
ao.  B.  and  h/ra  JCLf^I.j 

XXXiy.  Shall  not  remove  above  five  miles  from  tbeif 

habitation. 

I.  By  the  35  EL  r.  2.  Every  perfon  above  the  age  of 
fixteen,  and  havingr  anv  certain  place  of  abode,  who  be* 
ing  a  popijb  ruufant  Jhall  be  anviSitd  for  not  repairing  tor 
church,  {vid.Jupra  XV.)  and  being  within  this  realm  at 
the  time  he  (hall  be  convided,  iball  within  forty  days  next 
after  fuch  convidion  (if  not  reftrained  by  imprifonment, 
of  by  the  king's  command,  or  by  order  of  fix  or  more  of 
the  privy  council,  or  by  ficknefs,  and  in  cafe  of  fuch  re^ 
firaiat  then  within  twenty  days  after  the  removal  of  fuch 
reftraint)  repair  to  his  place  of  ufual  dwelling  and  abode, 
and  (hall  not  at  any  tinne  after  remove  above  five  miles 
from  thence  \  on  pain  of  forfeiting  his  goods,  and  alfo  of 
forfeiting  to  th^  king  all  his  lands  rems  and  annuities 
during  life.    f.  3. 

And  every  fuch  oiFender  which  hath  copyhold  or  cu* 
fiomary  lands,  iball  forfeit  the  fame  during  his  life  to  the 
lord  of  the  manor,  if  fuch  lord  be  not  a  popifh  recufant 
coovi£l  i  and  if  he  be,  then  fuch  forfeiture  (hall  be  to  the 
king.    /.  5. 

And  all  fuch  perfons  as  are  to  repair  to  their  place  of 
dwelling  and  abode,  and  not  to  remove  above  five  miles 
from  thence  as  is  aforefaid,  (ball  within  twenty  days  next 
after  coming  to  fuch  place  notify  their  coming  thither, 
and  prefent  themfelves  and  deliver  their  true  names  in 
writing,  to  the  minifter  or  curate  of  the  pari(h  and  to  n 
conftable  of  the  town  \  and  thereupon  the  faid  minifter  or 
curate  (hall  enter  the  fame  in  a  book  to  be  kept  in  e? ery 
parifh  for  that  purpofe.    /  6. 

And  the  faid  minifter  or  curate  and  the  faid  conftable 
(bAll  certify  the  iamc  in  writing  tp  the  next  general  or 

quarter 
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quarter  feffions,  to  be  entred  by  the  derk  of  the  peace  m 
the  rolls  of  the  feffions.    /.  7. 

And  if  any  fuchperfon,  being  a  popifh  reeufant  fnot 
being  a  feme  covert,  ahd  nbt  having  lands  of  the  clear 
yearly  value  of  twenty  marks,  or  goods  above  the  value 
of  40I.)  fhall  not  within  the  time  before  limited  repair 
to  hrs  pUce  of  ufual  dwelling  and  abode,  and  thereupon 
-notify  his  coming  as  aforefaid ;  or  at  any  time  after  hit 
repairing  to  any  fuch  place,  (hall  pafs  or  remove  above 
£ve  miles  from  thence ;  and  (hall  not  within  three  months 
next  after  he  ihall  be  apprehended  for  offending  as  afore- 
faid, conform  himfelf  in  coming  to  church,  and  in  mak- 
ing fi4ch  publick  confeflion  and  fubmiffion  as  is  herein 
after  direded,  being  thereunto  required^  by  the  bifhop  of 
the  diocefe,  or  a  juAice  of  the  peacf,  or  by  the  miniftcr 
0T  ^urate  of  the  pari(h  ;  in  every  fuch  cafe,  every  fuch 
l^ffender,  being  thereunto  warned  or  required  by  two 
luftices  of  the  peace  or  the  coroner,  (hall  upon  his  cor- 
poral oath  before  two  juftices  of  the  peace  or  a  coroner 
objure  the  realm  for  ever;  and  thereupon  (hall  depart 
out  of  this  realm  at  fuch  haven  and  port,  and  within 
fuch  time,  a$  (ball  be  afllgned  and  appointed  by  the  faid 
Juftices  or  coroner,  unlefs  he  be  letted  or  flayed  by  fuch 
lawful  and  reafonable  means  or  caufe?,  as  by  the  commoft 
laws  of  this  realm  are  permitted  and  allowed  in  cafes  of 
abfuration  for  felony ;  and  in  fuch  cafes  of  let  or  ftay, 
then  within  fuch  reafonable  and  convenient  time  after,  as 
*  the  common  law  requireth  in  cafe  of  abjuration  for  felony. 

/•  8. 

And  every  jufticc  of  the  peace  or  coronet"  before  whom 
fuch  abjuration  fhall  be  made,  fhall  caufe  the  fame  pre- 
fefltly  to  be  entred  of  record  before  them,  and  certify  the 
fame  to  the  next  aflizcs.    /.  9, 

And  if  fuch  offender  fliall  refufe  to  make  fuch  abjara- 
tion,  or  after  abjuration  made  (hall  not  go  to  fuch  hav 
ven  and  within  fuch  time  as  is  befbre  appointed^  aixd 
from  thence  depart  out  of  this  realm,  or  after  fuch 
departure  (ball  return  without  the  king's  fpecial  licence  ^ 
he  (hall  be  guilty  of  felony  without  benefit  of  clergy. 

Provided,  that  if  any.  perfon  fo  reflrained  (hail  be 
|irged  by  procefs  or  be  bound  without  fra^d  or  covin  to 
make  appearance  in  any  of  the  king's  courts ;  or  (haH 
be  required  by  three  or  more  of  the  privy  council,  or  by 
four  or  more  of  any  commiflioners  to  be  in  that  behalf  * 
aiBgned  by  the  king>   to  make  appearance  before  fuch 
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ctMinci!  or  commiflioners :  in  fuch  cafC)  he  (hall  incur  nd 
forfeiture  for  travelling  to  make  appearance  accordingly, 
nor  for  his  abode  concerning  the  fame,  nor  for  conveni- 
CDC  time  for  his  return.    /.  13. 

And  if  any  fuch  perfon  fo  reft  rained  (hall  be  bound  ot 
ought  to  yield  his  body  to  the  (herifF,  upon  proclama- 
tion in  that  behalf  without  fraud  or  covin  to  be  made; 
in  fuch  cafe  he  fhall  not  incur  any  forfeiture  for  travel* 
ling  for  that  purpofe  only,  nor  for  convenient  time  for  his 

return,    f*  14. 

Provided  alfo,  that  if  any  perfon  that  (hall  ofFend 
againfi  this  ad^,  fhall  before  he  be  thereof  convi&ed, 
come  to  fome  pari(h  church  on  fome  funday  or  other  fef<^ 
lival  day,  and  there  hear  divine  fervice,  and  at  fervic^ 
time,  before  the  fermon,  or  reading  of  the  gofpel,  make 
public  and  open  fubmifEon  and  declaration  of  his  con* 
foroiity;  he  (hall  be  difcharged.  Which  fubmiflion  (halt 
be  as  fojloweth  :  \  J.  B.  do  humbly  confefs  and  acknow- 
ledge, that  I  have  grievoufly  ofFended  God  in  contemnirig 
her  majcfty's  good  and  lawful  government  and  authority^ 
by  abfenting  myfelf  from  chuich,  and  from  hearing  di* 
vine  fcrvice,  contrary  to  the  godly  laws  and  ftatutes  of 
this  realm  :  And  I  am  heartily  forry  for  the  fame,  and 
do  acknowledge  and  teftify  in  my  confcience,  that 
the  bifhop  or  fee  of  Rome  hath  not  nor  ought  to  have 
any  power  or  authority  over  her  majcfty,  or  within  any 
her  majefty*8  realms  or  dominions  :  And  I  do  promife  and 
proteft,  without  any  diflimulation,  or  any  colour  or  meana 
of  any  difpenfation,  that'  from  henceforth  I  will  from 
time  to  time  obey  and  perform  her  majefty's  laws  and  fls^n 
tutes,  in  repairing  to  the  church,  and  hearing  divirje  fer^ 
vice,  and  do  my  uttermoft  endeavour  to  maintain  and  de« 
fend  the  fame.    /  159 16. 

And  the  minifler  or  curate  (hall  prefently  enter  the 
lame  into  a  book  to  be  kept  in  every  pari(h  for  that  pur- 
pofe ;  and  within  ten  days  (hall  certify  the  fame  in  writing 
to  the  bifbop.    /•  1 7. 

And  if  any  perfon  (hall  relapfe  after  his  fubmiflion,  he 
Ihall  have  no  benefit  by  fuch  hisiubmiflion.    f  18. 

And  married  women  (hall  alfo  be  bound  by  this  adl^ 
except  only  in  the  cafe  of  abjuration.    /  19. 

Abtive  fioi  nu'Us]  It  feems  that  the  miles  fhall  be 
computed  according  to  the  engH(h  manner,  allowing 
1760  yards  to  each  mile;  and  that  the  fame  (hall  be 
reckoned  not  by  flraight  lines,  as  a  bird  or  arrow  may 
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fljr,  but  accordiog  to  the  xieareft  and  moil  u&ial  i^ay* 
I  Haw*  25. 

In  cafis  of  abjuration  for  filmy]  Anciently,  if  a  man  bad 
comoiitted  felony,  and  did  ily  to  a  lan&uary,  that  is,  to 
a  church  or  church  yard,  before  he  was  apprehended,  he 
might  hot  be  taken  from  thence  to  be  trieid  for  his 
crime;  but  on  confeffion  thereof ,  before  the  juftices,  or 
before  the  coroner,  he  was  admitted  to  abjure  the  realm  : 
but  afterwards  this  privilege  oi  fanlfuary^  by  the  21  J. 
c.  28.  was  taicen  away.  But  the  abjuration^  where  it  is 
by  ftatute  fpecially  appointed,  as  in  the  prefent  cafe,  dotb 
fiill  continue. 

Abjuration]  The  form  whereof,  according  to  the  an- 
cient books,  is  thus :  This  hear  you,  Sir  coroner,  that  I 
J»  O.  of  — —  in  the  county  of  — —  am  a  popifh  recu* 
fant,  and  in  contempt  of  the  laws  and  ftatutes  of  Kng- 
land,  I  have  and  do  refufe.to  come  to  their  church:  I 
do  therefore,  according  to  the  intent  and  meaning  of  the 
ftatute  made  in  the  35th  year  of  queen  klisafcieib,  abjure 
the  realm  of  England.  And  I  (ball  bafie  me  tow^ards  the 
port  of  P,  which  you  have  given  and  affigned'tp  me,  and 
chat  I  ibaU  not  go  out  of  the  highway  leadinj;  thither, 
nor  return  back  again ;  and  if  I  do,  I  will  tb^t  1  be 
taken  as  a  felon  of  the  king:   And  that  at  P,  i  will  dtli- 

fently  feek  for  pafTage,  and  I  will  tarry  th^re.  but  one 
ood  and  ebb,  if  I  can  bave  pafTage  $  and  imteis  1  can 
have  it  in  fuch  fpace,  I  will  go  every  day  into  the  fea  up  to 
my  knees,  afiaying  to  pafs  over.  So  help  me  God  and 
his  doom.     Stam.  lib.     Mir*  lu  i.     C^*,Cor^  49. 

2.  And  by  the  3  y.  «.  5.  /  7.  The  king,  or  three  pf 
the  privy  council  in  writing  under  their  hands,  may  give 
licence  to  every  fuch  recufant  to  go  and  travel  pat  of  the 
compafs  of  five  miles,  for  fuch  time  as  in  the  faid  liceiK^ 
|hall  be  contained,  for  their  travelling  attending  and 
returning,  and  without  any  other  caufe  to  be  i^pvdM^ 
within  the  faid  licence :  And  if  any  perfoo  fo  confiocd 
fiisjl  have  necefTary  occafion  or  buftnefs  to  go  and  uavel 
<>ut  of  the  compafs  of  the  faid  five  miles,  then  tipon  li- 
cence in  writing  in  that  behalf  to  be  gotten,  under  the 
hands  and  feals  of  four  juflices  of  the  .peace  of  the  fafne 
county  divifion-or  place,  next  adjoining  to  the  place  o( 
abode  of  fuch  recufant,  with  the  privity  and  ai&nt  in 
writing  of  the  bifbop  of  the  diocefe,  or  of  the  lieuteoaot 
or  a  deputy  lieutenant  of  the. county  lefiding  within  |hf 
faid  county  or  liberty,  under  their  bands  and  ^is  (in 
which  licence  Ihall  be  fpeciiied  both  the  particular  cauie 
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of  the  licence  and  the  time  how  Idng  f&e  .party  fliall  be 
abfent  m  travelling^  attending  -and  returniog);  it  fhall 
be  lawful  for  fuch  perfon  to  go  aod  travel  .about  fuch'bis 
necefiary  bufiads  for  fuch  time  only  «8  fliall  be  com-^ 
prifed  in  the  faitt  licence,  the  parly  fo  Ucenfed  firlir 
makihg  oath  before 'the  faidfour  jufiicesor  any  of  itheai^ 
that  he  'hath  truly  mformed  them  of  the  cauTe  of  hia 
journey,  and  that  he  fhall  not  make  any  caufeiefs  fbya^ 
And  every  per fon  fo  confined  who^  fliall  go  above  five 
mOes  from  the  place  to  which  he  is  confined,  not  having 
fuch  licence,  and  not  having  taken  fuch  oath,  fliall  itiffer 
as  by  the  ^  EL  c,  2. 

J?«  1 1  y^-'Pttir  Maxfiild  was  indidled,.  that  he  being  a 
convifled  recufant  departed   above  five  miles  from  his 
abode  in  Walftood  in  the  county  of  Stafibrd  contrary 
to  the  flatete.     The  defendant  pleaded,  that  he  inform* 
cd  Ralph  Stiead,  Walter  Bagnal,  and  two  other  jufticea 
of  the  pea^  of  the  county  of  Stafford  (the  faid  Wal- 
ter being  alio  a  deputy  lieutenant  there),  that  he  bad 
urgent  occafions  to  go  to  London,  about  bufinefs  con» 
ceming^hia  eftate,  and  made  oath  •before  them  that  it  wafe 
true;  whereupon  they  by  writing  under  their  feals  gave 
licence  unto  him  to  go  to  London,  or  to  other  {daces,  as 
his  bufinefs  required,  for  fix  months;  by  virtue  wh^^f 
he  went;   and  fo  juflifies.     And  it  'was  thereupon ' de* 
murred:     i.  Becaufe  the  ftatute*is,  that  four  juftices, 
with  the  aflent  of  a  lieutenant  in  writing,  or  one  de- 
puty lieutenant  in  writing,  may  give  licence  ;  ibr.it  ought 
to   be   by  four  juftices  befides   the  .deputy   lieutenant: 
And  all  the  court  were  of  that  opinion ;    for  the  fla- 
tute  appointing   precifefy  the   number  of  the  jvAioes, 
with  the  afTent  as  aforefaid,  it  ought  to  be  eata£tly  pur- 
fued;  and  it  is -not  fuffirient,  that  a  deputy  lieutenant  be 
one  of  the  four.     a.  The  licence  is  not  good,  becaufe  it 
is  not  pleaded  to  be  under  their  hands;  and  it  is  J)ot>fiif- 
ficient  to  plead  it  to  be  under  their  feals :    Alfo  the  li« 
cence  ought  to  fliew  the  particular  caufe  of  the  licenGe«;aiid 
not  in  fuch  general  manner,  for  urgent  cades.     Whciie* 
fore  rule  was  given,  that  if  caufe  were  not  fliewn,  judg- 
ment fiiould  be  eotred  for  the  king.    Cro.  Jac^  35a* 

XXXf^.   Shall  be  difabkd  as  ia  law,  fbxfick,  and 

offices. 


•By  the  3  J.  €*  5.    No  ncufant  conviif  fhall  praftife  the 
common  law  of  this  realm  as  a  counfellor  clerk  attorney 

I  or 


Ut  fdiciUri  nor  ftall  pra£|ire  tbctrivil  Uw  at  advocate  6t, 
proAor;  nor  pradife  phyfick^^'  nor  exercife  the  trade  of 
mn  apothecary  ;  nor  (hlU  be  judge  minifter  clerk  or  fiew-* 
ard  of  or  in  any  court,  or  keep  any  court»  nor  (bail  h6 
regifter  Or  town  clerk,  or  other  minifter  or  officer  in  znf 
court ;  nor  (hall  bear  any  office  or  charge^  as  captain^ 
lieutenant^  corporal,  ferjeant,  ancient -bearer,  or  other 
office  in  camp,  troop,  band  or  company  of  foldiera  $  nor 
^all  be  captain  mafter  or  governor  or  bear  any  office  o^ 
charge  of  or  in  any  (hip  caAle  or  fortrcfs  of  the  king ;  but 
ihall  be  utterly  difabled  for  the  Tame:  and  every  perfon 
offitfnding  herein  (hall  alfo  forfeit  iodK,  half  to  tbekingi 
and  half  to  him  that  (hall  fue  in  any  of  the  king^a  cou^ta  of 
record./  8.  '  * 

And  no  p9pijb  ncufant  c^nviify  or  having  a  wife  being  a 

popi(h  recufant  convid,  (hall  exercife  any  publick  office  or 

'  charge  in'the  commohwe alch  )  but  (hall  be  utterly  difabled 

'  to  exercife  the  fame  by  himfelf,  or  by  his  deputy  c  Except 

fuch  bu(band  himfelf,  and  his  children  which  fiiall  be 
above  the  age  of  nine  years  abiding  with  him,  and  hii 
iervants  in  hou(hoId,  (hail  once  a  month  not  hafing  any 

^\  teafooable  excufe  to  the  contrary,  repair  to  foaie' church 

or  chapel  ufual  for  divine  fervice,  and  there  hear  divine 
fervice:  and  the  faid  hufband,  and  fuch  hia  children  and 
'fervants  as  arc  of  meet  age  receive  the  facrament  of  the 
lx>rd's  fupper,  at  fuch  times  as  are  limited  by  the  laws  of 
>:•.  -this  realm,  and  do  bring  up  his  faid  children  in  true  reli- 

?gion«    /•g*  •  . 

[The  7  tf  8  W.2'  ^«  ^4-  *««•  i  G.  i.  >!?,  a.  r»  13.  alfo 
tmpofed  certain  penalties  on  perfons  afling  as  counfellors 
at  law,  barrifters,  attorneys,  folicitors,  clerks,  or  notaries, 
before  having  taken  the  oaths  of  allegiance,  fupreroacyi 
and  abjuration,,  as  mentioned  in  (hofe  a&s,  and  fubfcrtbed 
the  declaration  againft  tranfubfiantiation  df  the  25  C  a,  \ 
.  bat  the  31  G«  3.  c*  32./  22.  fubftitutesjn  their  room  the 
-oath  and  declaration  therein  contained,  which  are  to  be 
taken  fubfcribed  and  regiftered  in  the  fame  manner  as  (be 
4brmer  oaths  and  declaration,  for  the  purpofe  of  enabling 
'  perfons  profei&ng  the  Roman  catholick  religion  to  ad  in 
the  aforetaid  capacities;  i.  t*  by  9  G.  a.  r.  26*/  J.  with' 
in  fix  months  after  their  admillion,  at  one  of  the  courts  at 
Weftoiinfter  or  the  general  or  quarter  fefiions  of  the  place 
where  they  re(ide.J 

•  m  t  .      I         J 


0o|«t?.  177 

XXXVL  (A)  Shall  not  he  executors^  admintfirAtm^ 

or  guardians • 

By  the  3  7.  c,  5.  A  recofant  tonvi£i  fliall  be  difabled 
to  be  exeeutor  or  adminiftrator  by  force  of  any  tefiament 
or  letters  of  adminiftration  |  nor  Oiall  have^the  cuftody  of 
any  child  as  guardian  in  chivalry,  guardian  in  focage,  or 
guardian  in  nurture  of  any  lands  ifreehold  or  copyhold. 

/.  22. 

And  the  next  of  kin  of  fucb  child  to  whom  the  lands 
cannot  lawfully  defcend,  who  ihall  ufuall);  reibrt  to  fome 
church  or  chapel  and  there  hear  divine  fervice,  and  receive 
the  facrament  thrice  in  the  year  next  before,  iball  have 
the  cuftody  and  education  of  fuch  child  and  of  his  lands 
holdcn  in  knights  fervice,  til)  the  full  age  of  the  faid  ward 
of  twenty-one  years ;  and  of  his  lands  holdeo.  in  focage, 
as  a  guardian  in  focage ;  and  of  bis  lands  holden  by  copy 
of  oo^rt  roll  of  any  oianor,  fo  long  as  the  cuftom  of  the 
faid  manor  (hall  allow  the  fame :  and  (ball  yield  an  ac- 
count of  the  profits  of  the  fame  to  the  faid  ward.    /  23. 

And  if  any  of  the  wards  of  the  king  or  of  any  other  (hall 
be  granted  or  fold  to  any  popi(h  recufant  convi<^^  fuch. 
grant  or  fale  (hall  be  V9id.    f.  24. 

[XXXVL  (B)  Pafifts  to  enjoy  lands  muji  take  and 
Juhfcribe  the  oath  frejcribed  ly  li  G.  3.  c.  60. 

Papifts  to  enjoy  lands  muft  within  fix  months  after  the 
accruing  of  their  title  take  and  fubfcribe  the  oath  of  the 
iS  G.  3,  c.  60.  for  which  vid.  infra  XLV.  in  mUS\ 

XXXV IL  Inr oiling  deeds  and  wills  o/papijls* 

I.  By  the  3  G.  f.  18.  £3^  21  G.  3.  f.  51.  No  manors  or 
lands,  or  any  intereft  therein,  or  rent  or  profit  thereout, 
iball  pafs  alter  or  change  from  any  papift  or  perfon  pro* 
fcffing  the  popilh  religion,  by  any  deed  or  will,  except 
fuch  deed  within  fix  months  afrer  date,  and  fuch  will 
within  fix  nrH)nths  after  the  death  of  the  teftator,  be  inroUed 
>n  one  of  the  king's  courts  of  record  at  VVeftmin,ft5r,  or 
^uhin  the  county  wherein  the  manors  and  hnds  do  lie, 
^y  the  culios  rotulorum  and  two  ju  ft  ices  of  the  peace  and 
the  clerk  or  deputy  clerk  of  the  peace,  or  two  of  them, 
>^hcrcof  the  clerk  of  the  peace  or  his  deputy  tobp  one. 
[Atocaled  by  31  G.  3.  c.  3^,/  21'.  Fid.  infra  XXXFIII.] 

VoVlII.  •U  2.  But 
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2,  But  by  the  to  G.  c»  4.  Leafcs  of  lands  made  hy  pa- 
pjibf  or  pcrjboa  pro/iefiing  the  p')pifti  #eligU>n»  to  Jiny  pio^ 
teftant,  whereon  the  full  yearly  vaiye  or  the  ancient  or 
moft  accuftomed  yearly  rent  or  more  (ball  be  refervei, 
iball  be  good  wistoout  inroHing.    /•  l^* 

3,  And  by  fftveral  temporary  a£ls  from  imm  to  timet 
fttch  deeds  and  wilts  (hall  be  good,  if  tbey  bo  inrolM  be* 
fore  a  time  iberein  refpedtvely  limited. 

And  no  piircbafe  made  for  full  and  valuable  coafldcr* 
atton  of  any  manors  meifuages  or  lands,  or  of  any  inttrtfl 
therein,  by  anv  jproieftant,  and.  merely  and  only  for  the 
benefit  of  proteft^ntay  (hall  be  impaachad  or  aimdad  by 
leafon  that  any  deed  or  will  thro'  which  ihe  title  thcveio  is 
derived  hath  not  been  iiwolkdi  fo  as  ro  advantatte  was 
taken  of  the  waitt  of  inrollment  thereof  before  IWh  pur- 
ohafe  was  made,  and  Co  as  no  decree  or  judgcbenr  hath 
been  obtained  for  want  of  the  inrollmf  nt  of  fuch  deads  or 
wil^ 

Provided,  that  this  (ball  not  extend,  to  make  good  any 
grant,  leafe,  or  mortgage  of  the  adtowfon^  or  right  of 
prefentatiort,  collation.  Domination,  or  donation  of  wai 
to  any  benefice,  prebend,  or  ecclffiaftical  living,  febool, 
ho(jpital,  or  donative,  or  any  avoidance  thereof,  made 
by  any  papift  or  perfon  prufeiCng  the  popUh  religion,  in 
truft,  dirc£lly  or  indirectly,  mediately  or  immediately, 
by  or  for  any  fuch  papift  or  perfon  profeAng  the  popifll 
religiop,  whether  fucb  truft  bath  been  declared  by  writ* 
ing  or  not.  ' 

XXXVIII.  Regiftring  eftMtes  of  papifts. 

I.  6y  the  I  G.  fl.  2.  c*  55.  Every  perfon  having  any 
eftate  or  intereft  in  any  lands,  being  a  popi(h  recufant  or 
papift  or  educated  in  the  popifti  religion  or  whoie  parent 
or  parents  (hall  be  a  papift  or  p^pifts  Or  who  flull  ufe  or 
profefs  the  popifh  religion,  (ball  within  iix  montfis  after 
he  (ball  attain  to  the  age  of  twenty- one  years  take  the  oaths 
of  the  I  G,Ji.  2*  c.  13.  and  repeat  and  fubfcribe  the  de- 
claration againft  popery  of  the  30  C.  2.  in  one  of  the  courts 
at  Weftminfter  or  at  the  feffions  of  the  peace  where  fuch 
lands  or  fome  part  thereof  (hall  lie,  between  the  hours  of 
nine  and  twelve  in  the  forenoon;  or  in  default  (hereof, 
(ball  within  fix  months  next  after  the  time  appointed  for 
him  to  take  the  oaths,  and  fo  from  time  to  time  witbiti  fi^ 
months  after  he  or  any  truflee  for  him  (hall  come  into  the 
pofiaifton  or  perception  of  ibe  rents  or  profits  of  anv  other 

10  lufih 
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huMfcf  legifter  olr  procure  to  be  ^egiftced  his  name  and  aM 
fiKdb  Unii,  in  what  parilh  townlbip  or  place  the  fame  do 
lie^  and  wbo  are  the  poflcflbra  thereof,  and  what  cftate  oc 
tncercfthc  hn  in  tbe  fame,,  and  the  yearly  rent  if  the.fam« 
Iball  be  lett ;  and  if  the  fame  be  leu  upon  leafe,  then  by 
whpni*fuch  itafe  was  made,  what  yearly  or  other  rent  ia 
refejpvod  thereupon,  ard  what  fine  or  fun  of  money  waa 
paid  for  fuch  ieafe,  in  cafe  the  fame  waa  made  by  faimfelf 
or  any  perfon  in  truft  for  him  or  that  he  was  party  or 
privy  thereunto  i  and  the  time  and  day  of  the  month  and 

year. when  fucb  entry  fhall  be  made, in  a  parch- 

meat  book  or  roll  which  (ball  be  kept  by  the  clerk  of  the 
peace.    /.%,. 

A^d  every  fuch  perfon>(haiI  take  care  that  his  name  be, 
within  the  faid  d^  montha  allowed  for  malcing  fi^ch  regif- 
try>  /Mbfcribed  to  fuch  regiftry  in  ihe  prcfeiice  o|  two  juf* 
tices  in  open  feiSona,  either  by  himfelf,  or  by  bis  attor- 
ney thereunto  lawfully  authorized  by  warrant  of  attorney 
under  bis  hand  and  feal  executed  by  him  in  the  prefenceof 
twa  witacflei,  who  Iball  make  proof  of  fuch  execution 
upon  their  oatba  i|t  the  feffiona  where  fuch  name  (hall  be 
fubfefibed  or  regillry  produced  j  and  two  juftices  tbea 
prcfeni  Ihall  fubfcribe  their  names  to  fuch  entry  as  wit* 
n^Ers  that  tbe  fame  was  duly  made,  and  in  der.»ult  thereof 
each  of  the  faid  juftices  then  prcfent  (ball  forfeit  20 1.  to 
the  kiag.   /  i^ 

And  the  clerk  of  the  peace  (hall  keep  parchment  books 
•r  rolls  at  fome  notorious  place  within  his  divtfion,  and, 
ihall  by  himfelf  or  hii  lawful  deputy  enter  therein  the 
chriftian  and  firros^mes  of  every  fuch  perfon  who  (hall  come 
in  perfon  and  defire  to  be  rcgiftreJ,  or  (hall  fend  any  writ* 
ing  under  his  hand  to  him  or  bis  depuiy,  defiring  him  to 
regiiler  his.name ;  and  fhall  alio  regifter  the  eftate  In  lands 
of  every  Aicb  perfon,  in  fucb  manner  and  in  fucb  words 
as4ie  (hall  by  any  writing  ftgaed  by  him  defiret  Provided 
tbet  fuch  perfon  pay  .the  (ees  bereby  appointed  for  the  fame, 
and  that  he  appijr.co  tbe  faid  clerk  of  the  peace  or  his  de- 
puty to  enter  fuch  regiftry,  and  deliver  to  him  in  writing 
the*  wotdsfihe  deCrea  to  have  fo  regiftcred  or  cntred  ten 
da^rs  bci^fe  the  £rffion«  wbe/c  the  entries  are  to  be  fub- 
iccibed4  Andifuoh  cleric  of  the  peace  or  his  deputy  (ball 
eoler/tieb  perinnt  name»  and  regillry  of  their  eftates  before 
afie«eaft?fefltons  after  fii^h  delivery,  in  the  faid  books  or 
raUs  ;..MMi./(bai)  carry  .the  faid  books  and  rolls  in  which 
liieh  eoiric%&«ll  be  :foiOiade,  to  tbe  next  and  every  other 
•       ♦  N  a  fedions 
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/effions  oF  the  peace,  until  the  time  of  fucb  Tubicriftiog 
(hall  be  expired.  And  fuch  clerk  of  the  peace  fhall  aifo 
«kfep  alphabetical  tables  of  the/urnames  of  aH  fucb  perfooi 
whofc  names  and  eftates  fhall^be  regiftred,  and  of  the  pa* 
rilhes  and  towrnfhips  where  the  lan<b  To  regiftred  lie,  with 
reference  to  the  place  in  the  books  or  rolls  where  fucb 
names  and  lands  fhall  be  regiftred ;  and  (hall  alio  careful]/ 
keep  al*  fuch  warrants  of  attorney  as  (hall  be  fo  proved  as 
aforcfaid  upon  a  file,  together  with  fuck  books  and  roils ; 
and  (hall  likewire  enter  fuch  warrants  of  attorney  upon  ^ 
record ;  and  (hall  have  for  fuch  regiftry  and  entry  on 
record  3  d.  for  every  200  words  which  fuch  legifiry  and 
entry  on  record  (hall  contain  ^  and  (hall  have  4  d.  for  every 
fearch  that  (hall  be  made  for  the  name  or  eftate  of  any 
perfon  ;  and  (hall  make  fearch  on  the  rcquefl  of  any  per- 
fon  who  (hall  pay  fuch  fees,  and  (hall  permit  fucb  perfon 
to  infped  the  faid  tables  books  and  rolls  and  (iich  letters 
of  attorney  as  (hall  be  fo  filed;  and  (hall  give  copies  of 
fuch  regiftries  fubfcribed  by  himfelf  or  his  lawful  deputy, 
to  every  perfon  who  (hall  defire  the  fame  and  tender  him 
the  fees  hereby  appointed  for  the  fame ;  and  (hall  fufler 
fuch  perfons  who  (ball  requefl  him  (6  to  do,  to  examine 
the  fame  with  the  roll  or  book,  and  for  (b  doing  (halt 
have  3d.  for  every  200  words  contained  tn  every  fuch 
topy.    /  I. 

And  if  any  clerk  of  the  peace  (hall  negleft  or  refufe  to 
do  apy  the  things  hereby  appointed,  he  (hall  forfeit  his 
office.    /  I. 

And  if  any  fuch  perfon  hereby  required  to  take  and  fub* 
fcribe  fucb  oaths  and  repeat  and  fubfcribe  fuch  declara- 
tion as  aforefaid,  or  in  default  thereof  to  regifter  or  caufe 
to  be  regiftred  his  name  and  e({ate  as  aforefaid,  (hall  not 
either  take  and  fubfcribe  fuch  oaths  and  repeat  and  fubfcribe 
fuch  declaration  in  manner  aforefaid,  or  regtfter  his  name 
and  eftate  as  aforefaid,  and  alfo  fubfcribe  his  n^me  to  fuch 
regiftr^  or  procure  the  fame  to  be  fubfcribed  by  fuch  his 
attorney  as  aforefaid,  within  the  time  limited  for  the  doiog 
thereof,  or  (hall  not  regifter  the  fame  truly;  he  (hall  for- 
feit the  fee  ft m pie  and  inheritance  of  aH  fuch  lands. not  re* 
gidred  or  fraudulently  rvgiftred  whereof  he  or  any  perfon 
in  trufl  for  biin  was  feifed  in  fee  (imple  at  the  time  of  fuch 
default  or  fraud  in  regiftring,  and  the  full  value  of  the  in* 
heritance  of  all  fuch  lands  not  regiftred  or  fraudulently 
regiftred  whereof  he  or  fome  perfon  in  truft  for  him  was 
Aot  feifed  in  fee  fimple  at  the  time  of  fuch  default  or  fraud 

as 
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SIS  iforefkid;  two  third  parts  to  the  king,  and  the  other 
third  part  to  fuch  pcrfon  being  a  protsftant  nvho  ihall  fu« 
for  the  fame  at  the  common  law  in  any  of  the  courts  at 
Weftminfler  or  in  the  chancery :  and  the  perfoii  fo  fuing 
ftall  be  intitled  in  the  court  of  chancery  to  demand  all 
fuch  difc'overies  as  he  nnight  do  if  he  were  a  parchaTer  for 
valuable  confideration,  and  to  demand  a  true  difcoirery 
from  all  perfons  of  all  fuch  incumbrances  and  titles  which 
any  way  zfFtSt  the  fame,  and  of  all  f rufts  relating  thereto  ; 
to  which  bill  no  ptea  of  demurrer  {hall  be  allowed,  but 
the  defendant  fhall  fufficiently  anfwer  the  fiime  at  large : 
and  alio  the  perfon  fuing  for  the  fame  may  bring  an  ejcft* 
ment  on  his  own  demife)  and  give  this  «<^  and  the  fpccial 
matter  in  CTidence;  and  if  it  ihall  appear  upon  triU  of 
fuch  ejedment,  that  the  eftate  fued  for  is  the  efiate  of  the 
perfon  fo  neglefling  to  regifter  or  fraudulently  regi(lrtng, 
and  the  defendant  fhall  not  make  it  appear  that  be  took 
the  faid  oaths  and  repeated  and  fubfcribed  the  faid  decla- 
ration in  manner  aforefaid,  or  otherwife  that  he  regiftrcd 
his  name  and  the  eftate  fo  fued  for,  a  vcrdifl  (hall  be  given 
for  the  leffor  of  the  plaintiff  in  fuch  ejedment,  andjudg* 
ment  (hall  be  thereupon  had  as  is  ufual  upon  verdids  in 
cjedments,  and  the  leflbr  of  the  plaincifF  Ihall  have  eofta 
of  fuit  as  is  ufual  when  judgment  in  ejedlment  is  recover- 
ed by  or  given  for  the  lefTor  of  the  plaintiff;,  and  by  fuch 
judgment  two  third  parts  of  the  lands  fo  recovered  fliall  be 
vefted  in  the  king,  and  the  other  third  part  in  the  perfon 
who  (hall  be  leflbr  of  the  plaintiff  in  the  faid  ejedmenit 

But  in  cafe  fuch  perfon  fo  making  default  or  comnil* 
ting  any  fraud  in  regiftring  as  aforefaid,  after  fuch  default 
or  fraud  committed,  and  before  he  be  convi^led  or  any 
ejedment  or  fuit  brought  for  fuch  forfeited  lands,  fliall 
bona  fide  for  a  juft  and  valuable  confideration  convey 
over  grant  leafe  or  incumber  any  fuch  lands  omitted  or 
fraudulently  regtftred  as  aforefaid  ;  the  perfon  fo  purchaf* 
ing  or  having  fuch  grant  leafe  or  incumbrance*  not 
knowing  at  the  time  of  fuch  purchafe  or  incumbrance 
made  the  faid  offender  to  be  a  perfon  within  the  defcrip- 
tion  of  this  td,  (hall  not  be  prejudiced  hereby,  but  in 
fuch  cafe  the  offender  (hall  forfeit  the  value  of  the  in- 
heritance to  be  diftributed  and  recovered  in  manner  afore- 
faid.   /3. 

Alfo  this  fliall  not  extend  to  compel  any  perfon  to  r^- 
g^fter  or  procure  to  be  regtftred  any  lands,  until  he  or 
feme  other  perfon  as  trufiee  for  hidfi  bath  been  u&uMy 

H  3  feifcd. 
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feifed,  and  have  notice  thereof,  or  pofleflTed,  or  ib  th# 
receipt  of  the  rents  or  profits  of  the  fame  for  fix  moDths. 

f*  4* 

And  tbis^ihall  not  extend  to  compel  any  perfon  to 

regifter  any  lands,  whereof  he  fhall  be  only  farmer  or 
tenant  at  rack  rent,  or  only  fliall  hold  by  leafe  where- 
upon two  thirds  of  the  full  yearly  value  or  more  (hall  be 
referved.    /  5. 

•  Alfo  this  flull  not  extend  to  defeat  or  prejudice  any 
proteftanty  or  other  creditor,  who  bona  fide  fhall  have 
My  charge  or  iacumbrance  upon  any  real  eftate  hereby 
tlireded  to  be  regiftred ;  but  then  in  cafe  of  fuch  charge 
or  incumbrance,  thp  perfon  fo  making  default  orcommit- 
img  any  fraud  in  regUhlng  as-  aforefaid,  (hall  forfeit  the 
value  of  fuch  charge  arid  incumbrance,  one  third  to 
him  who  (hall  by  virtue  of  this  a£l  fue.  for  and  re* 
^over  the  lands  fo  forfeited  fubjed  to  fuch  charge  and 
incumbrance  or  any  part  thereof  in  proportion  to  the 
part  fo  by  him  recovered}  and  two  thirds  to  the  king. 
/.  6. 

•  2.  And  by  the  3  G.  c*  i8.  No  afiioa  for  any  penalty 
or  forfeiture  on  this  or  the  former  aft,  for  wilfully  ner 
^gle£ling  or  refufing  to  regifter  or  for  committing  fraud  10 
fuch  regifiry,  (hall  be  commenced  after  two  years  after 
the  offence  committed,    /.a. 

And  where  any  manors  demefne  or  other  lands  or  en- 
tire farms  do  lie  in  more  countiee  than  one,  the  regiHriog 
.thereof,  in  the  county  only  wher.e  the  manor  houfe  or  the 
houfe  to  the  faid  farm  or  lands  do  lie,  and  not  in  feveral 
counties,  taking  notice  thereof  in  the  faid  regifiry,  that 
.the  fame  do  extend  to  fuch  other  county,"  ■  > fliall  be 
a  fufficient  rcgiftring  of  fuch  entire  n^ano^s  farms  09-  lands. 

And  no  (ale  for  a  fuU  and  valuable  conilderation  of  any 
manors  meffuagcs  or  lands,  or  of  any  interefj  therein,  by 
•any  perfon  being  reputed  owner  or  in  the  ppileAon  or 
receipt  of  the  rents  and  profits  thereof,  made  to  and  for 
any  proteftant  purchafcr^  and  merely  and  only  for  the 
-benefit  of  proteflants  fhall  be  a^voided  or  impeached  by 
reafon  of  any  of  the  djli^bilities  or  incapacities  in  the 
^\li  \%IV.  c.  4.  or  I  J.  c.  4.  or  oth^r  ads  contained, 
and  incurred  by  any  p(?rfoA  joining  in  fuch  fale,  or  by 
any  other  perfon.  from  or  thro'  whom  the  title  or  any  in- 
tereft  therein  (hall  be  derived  ;  unjela  before  fuch.  fale, 
the  perfon  intitled  to  take  advantage  of  fuch  difability  or 
i^ncapacity  fliall  have  recovered  the  faid  maijiors  mefluages 
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er  lands,  or  give  notice  of  hts  cfarm  and  tlcTe  to  fuch  pur- 
chafer:  or,  before  the  contrad  for  fuch  fale,  (ball  bav« 
claimed  the  faid  manors  meiTuages.  or  lands,  by  reafon  of 
-fuch  difability  or  mcapiciry,  and  have  exit  red  fuch 'claim 
in  open  court  at  the  gener  A  fefli^ns  of  the  peace  where  the 
fame  do  lie,  and  bona  fide  and  with  due  diligence  purfued 
his  remedy  in  a  proper  courfe  of  juftice  for  the  recovery 
thereof    /•  4. 

[But  the  31  G.  j»  f-  32.  /  21.  reciting  the  i  G.  I. 
Ji.%*  c.  55.  and  3G.  i*  c  i8.  And  that  by  other  fub* 
iequent  a^a  no  manors  lands  or  any  intereft  therein  or 
rent  or  profit  thereout  fliall  pafs  alter  or  change  from 
any  papift  or  perfon  profeifing  the  popifli  religion  by 
any  deed  or  will,  except  fuch  deed  within  fix  months 
after  the  date  and  fach  will  within  fix  months  after  the 
death  of  the  teflator  be  enrolled  in  one  of  the  king's 
courts  of  record  at  Weftminfler,  or  witHin  the  county 
wherein  the  manors  or  lands  do  lie  :  Enads^  T^bat  thffaH 
two  kft  ncittd  a£fi  paffed  in  tbi  firft  and  third  years  c/tbg 
rtign  of  bis  faid  majefly  king  George  the  firji^  and  alfo  fuch 
farts  of  all  other  a£fs  as  require  the  ngiftry  of  the  names  and 
fflaies  of  perfons  being  papiJIs  or  prof  effing  the  popifis  ^oligion^ 
or  being  reputed  to  br  fuch^  Jhall  be  'and  the  fame  are  herebf 
utterly  repealed  abroj^add  and  made  vetd\  and  from  and 
0fter  tho  %\th  day  of  fune  179 1,  no  perfhn  wbatfteper  Jhall 
be  proftcuted  fued  molefted  or  othtrwif  ajf)£ied  by  rtufon  of 
Vot  having  complied  tuiih  or  conformed  to  the  faid  hereby  r^* 
foaled  aSis  and  parti  of  a^s  or  any  of^thom  \  a 'id  all  deeds 
mid  wills  Jhall  from  a*^d  offer  the  faid  2^th  day  of  Juno 
17919  be  as  good  and  effe£lual  both  at  luw  and  in  equity  and 
to  and  for  all  intents  and  purp^fs  %jOhalfeev»r^  as  if  the  faid 
beroby  repealed  a£ii  and  ^parts  of  a£fs  had  never  been  mitde  % 
and  by  the  35  G,  3.  e  99.  Deeos  and  wills  of  papifts 
made  fince  the  29th  of  September  17 17  are  good  in  law  if 
inrolied  before  the  firft  of  Sept.  X79s«  provided  they  fliall 
not  have  been  queftioned  before  the  firft  of  Jan.  1795  | 
and  purchafes  made  are  nor  to  be  avoided  on  account  of 
the  title  deeds  not  having  been  inrolied.  But  the  a£t  is  not 
lo  make  good  any  grant  of  the  right  of  prefencation  ta 
^y  benefice,  in  truft  for  a  papift.j 

XXXIX.  Pafffls  to  pay  dauhk  taxes. 

'  By  the  yearly  land  tax  a£ls,  papift^  and  repi|^ed  |NK 
pifts,  being  of  eighteen  years  of  age,  w^io  ihall  no^  h^ve 
Mtea  tbQ  oaths  of  allegiance  and  fuprcgnacy,  flv^ll  pay 
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doMble  had  tax.  [But  on  the  motion, of  Sir  John  MiU 
ford,  Sol.  Gen.  who  originally  brought  in  the  3*1  G,  3. 
c*  32..   This  claafe  was  omitted  in  the  land  t4x  a^^  of 

-IJ9^   ##*.4>  ^794-] 

XL.  Lands  given  to  fupirftitious  ufcs. 

By  the  i  G.  Jl.  2.  c,  50.  Afl  manors  lands  tenemtntt 
rents.tithes  penfions  portions  annuities  and  all  other  he« 
rrilitaafients  whatfoever,  and  all  mortgages  fecurities  Turns 
of  money  goods  chattels  and  eftates,  which  have  been 
given  granted  devifed  bequeathed  or  fettled  upon  truft,  or 
to  the  intent  that  the  fame  or  the  profits  or  proceed  there- 
of fhall  be  applied  to  any  abbey  priory  convent  nunnery 
college  of  jefuits  feminary  or  fchoo!  for  the  education  of 
youth  in  the  Romifli  religion  in  Great  Britain  or  elfe- 
where,  or  to  any  other  popi(h  or  fuperftitious  ufes,  ■ 

ihall  be  forfeited  to  the  king  for  thQ  ufe  of  the  pubKdr* 
f,  iV    [E^P'  This  aA  was  pafled  on  account  of  the  re- 
beHion  rn  the  year  1 7 1 5,  and  commil&oners  were  appointed 
to  enquire  of  the  eftates»  &c.] 

XLI^    Prefenttpent  of  fapifts  to  ite  courts  fpiritual 

and  temporal. 

i  Can.  1 10*  If  the  churchwardens  or  queflmen  or  af« 
ftftal^ts  (hall  know  Miy  man  within  their  pariOi  or  elfe- 
where,  that,  is  a  fautor  of  any  ufurped  or  foreign  power 
by  the  laws  of  thi«  realm  juftly  reje^ed  and  taken  away^ 
or  |i  defender  of  popifli  and  erroneous  dodtrines  i  riiey 
ikiall  dete£i  and  prefent  the  (ame  to  the  biihop  pf  the  dic^ 
td^  or  ordinary  of  the  place  to  be  ceafured  and  puoi£hcd 
fccoiding  to  (uch  ecclefiaflicar  laws  as  are  prefcribed  io 
thai  behalf* 

1  Can,  1 14.  Every  parfoA  vicar  or  curate  (ball  care* 
ftiUi  ioforoi  themfelves  every  yeanr,  how  many  popiib 
reouf^nts  met  women  and  children  above  the  age  of  thii<> 
teoB  years,  and  hew  m^ny  being  popiflily  given  (who 
tho*  they  come  to  the  church,  yet  do  refufe  to  receive 
ihe  c<Mn«Hiiiion).are  inbabitants  or  make  their  abode  eiibor 
as  fojourners  or  common  guefts  in  any  ef  their  ieVers|I 
pariflies,  and  (hall  fet  down  their  true  names  in  writing 
(if  they  can  )eatl||€hen^)  or  otherwtfe  fiich  na^es  as  for 
the  time  tney  carry,  diftinguiihing  the  abfolute  recufants 
f^om  VUf  recufahts ;  'and  the  fame  fo  Car  aa  they'know 
or  btflieve,  fo  WflingiiiflKd   and   fet  down,  vnder   their 

huidpf^  (hili  ii\i\y  ^refenf  to  their  erdinariti«  ttoder  p«A 
^  -  of 
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oF  Turpenfion,  before  the  feaft  of  St.  John  Bapt]ift.  Aod 
all  fuch  ordicuries  cliancellort  coimnifiarict  archdeacons 
officials  and  all  other  eccleflaftical  officers  to  whom  the 
fald  prefencments  (ball  be  exhibited,  {hal!  jikewife  withia 
one  month  after  the  receipt  of  the  lame,  under  pain  of 
fufpenfion  by  the  bifhop  from  the  execution  of  theic 
offices  for  the  fpace  of  half  a  year  (as  often  as  they  (hall 
ofFend  therein),  deliver  them  or  caufe  to  be  delivered  ta 
Che  bi(hop  refpe£lively ;  who  (hall  alfo  exhibit  them  ta 
the  archbi(bop  withlc  (ix  weeks ;  and  the  archbifhop  to  his 
majciiy  within  other  fix  weeks  after  he  haih  received  the 
faid  prefentments* 

3.  And  by  the  fiatute  of  the  3  y.  c.  4.  The  church- 
wardens and  conAables  of  every  town  pariQi  or  chapel^ 
or  one  of  rhem,  or  if  there  be  none  fuch,  then  (be  chief 
conftable  of  the  hundred  where  fuch  town  pari(h  or  cha* 
pel  (hall  be,  as  well  in  places  exempt  as  not  exeoifyfM 
Ihall  onee  a  year  prefent  the  monthly  abfencelrom  church 
of  all  popi(h  4-ecufants ;  and  (ball  prefent  the  names  of 
their  children  being  of  the  age  of  niiie  ^ears  and  upwards, 
abiding  with  their  parents,  and  as  near  as  they  can  the 
age  of  every  of  the  faid  children ;  as  all  the  names  of  ihe 
fervants  of  fuch  recufants  ;  ■■  ■  ■  at  the  general  quarter 
feffions.    Jl  4« 

*  Which  prefentments  (hall  be  recorded  l^  the  clerk  ef 
the  peace,  or  town  clerk  without  fee.  And  in  default 
of  fuch  prefentmem  to  be  made,  the  churchwardens  eon^ 
fiables  or  high  cenflables  (hall  forfeit  10  s. }  and  in  default 
of  fuch  recording,  the  clerk  of  the  peace  or  town  clerk 
(hjiil  forfeit  40  8, :  To  be  recovered  in  thpe  king's  beacb^ 
affixes^  or  fcffiens.    7^  5*  36. 

'  And  upon  every  prefentment  of  fuch  monthly  ablcace^ 
whereupon  the  party  (hall  after  be  tndified  and  convided 
(not  being  for  the  fame  abfeoce  before  prefented)  the 
churchwardens  conftables  or  high  conftables  making  fach 
prefentment,  Ihall  have  a  reward  of  408.  to  be  levied  out 
of  the  reciiftne's  goods  and  eftate  in  fuch  manner  and 
form  as  the  jufttces  ihall  by  their  Warrant  then  and  there 
order  and  appoint,  f*  6.  [But  by  the  31  G.  3.  c.  32*  /.  l8i» 
No  perfon  who  (hall  take  the  oaths  and  fubfcribe  the  de- 
claration therein  prefcribed  ihall  be  profecuted  for  being 
a  papifts  or  not  ooming  to  church,  fid/fufra  X.  tf  XV^ 
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XLIL  Tfiformation  againjt  papijts  not  rejlrained  t§ 

the  proper  county. 

The  aft  of  the  21  7.  r-  4.  for  laying  rnformationa  in 
the  proper  county,  (hail  not  extend  to  any  in  format  iotr 
fbit  Of  a<3ion  grounded  upon  any  law  or  ftatute  made* 
tgainft  popifh  recufants,  or  agaii>ft  tbofe  chat  fhall  not 
firequcnt  the  church  and  hear  divine  fervhre ;  but  fuch  of- 
fence may  be  l^td  or  alledged  to  be  in  any  county  at  the 
pleafure  of  the  informer,  any  thing  in  the  faid  zGt  to  the 
contrary  notwithftanding.    /  5* 

XLIIL  Peers  bow  to  he  tried  in  cafes  ofrecufancj^  ' 

It  18  generally  provided  in  the  feveral  afi8»  that  peers 
in  cafes  of  recufancy  (hall  be  tried  by  their  peers. 

XLIV.  Papijts  conforming. 

I.  By  the  i  y.  t.  4.     If  any  recufant  fliafi  fubmit  or 

/  reform  h4mfclf  and  become  obedient  to  the  laws  of  the 

church,  and  repair  to  church,  and  continue  there  during 

the  time  of  divine  fervice  and  fermons ;    he  (ball  be  dir« 

charged.    f  %* 

9.  By  the  3  J.  c.  4.  Every  popifii  recufant  Convid« 
who  (hali  conform  himfelf  and  repair  to  church,  fliall 
within  ihe  firft  year  after  he  (hall  fo  conform  himfclff 
and  after  the  faid  firft  year .  (hall  once  in  every  year  fol- 
Rowing  at  the  leaft,  receive  the  facramcnt  of  the  Lord's 
fupper,  in  (he  church  of  the  patifli  wbetf  he  (hall  moft 
.  ufiiaDy  abide.    /  2, 

And  if  thcr^  be  no  fuch  pariih  churcli^  then  ta  the 
,  jthurch  next  adjoining :  on  pain  that  for  fuch  not  receiv* 
ing  he  (hall  forfeit  (or  the  firft  year  zo  K  for  the  fecoad 
year  40  K  and  for  every  year  after  60  K  until  he  (hall  have 
received  the  facrament,  as  aforefajd :  And  if  after  he  (hall 
have  received  the  facramcnt,  he  (hall  eftfoons  at  any  time 
•(Fend  in  not  receiving  the  fame  by  the  fpace  of  one  year, 
he  fliall  for  every  fuch  oflFence  forfeit  6c>i*  The  one  half 
of  all  which  forfeitures  (hall  be  to  the  king,  and  the 
other  half  to  him  that  will  fue  in,  any  <;ou];t  of  record  tf 
Wefiminfter,  or  at  the  afiizes^  or  general  q^uarter  (eflions* 

I.  And  by  the  ix  G.i.  c.  17*  Every  perfon  being  re» 
puted  owner  or  in  pofleffion  or  receipt  of  the  rents  and 
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profits  of  any  manors  mefluage  or  'landsf  or  of  any  in* 
tereft  therein,  who  having  been  or  reputed  to  be  ^  papi(( 
or  educated  in  the  popiih  religion,  ihall  conform  to  and 
profefs  the  proteftant  religion,  and  (hall  take  the  oaths  of 
allegiance  fupremacy  and  abjuration  and  repeat  and  fub* 
fcribe  the  declaration  of  the  30  C.  a  ;n  the  court  of 
chancery,  king's  bench,  or  quarter  feiSons  of  the  count/ 
where  he  fhall  refidc  (all  which  (hall  be  recorded  in  one 
of  his  inajefty*s  courts  of  record  at  Weftminfter  or  fuch 
quarter  fciTions  as  aforefaid};  and  every  perfon  being  a 
proteftant,  claiming  under  fuch  perfon  fo  conforming,  for 
bis  own  benefit  or  for  the  benefit  of  any  other  protcftant 

and   not  for  the  benefit  of  any  papift, Ihall  hold 

poflefs  and  enjoy  all  fiich  manors*  meHu ages  and  lands  dif* 
charged  from  all  difabilities  and  incapacities  incurred  bjr 
fuch  perfon  fo  reputed  owner  or  in  pofleOion  or  receipt  of 
the  rents  and  profits  as  aforefaid,  or  by  any  other  perfoa 
fay  from-  or  thro'  whom  the  title  to  fuch  m/mors  mefltiaees 
or  lands  or  any  intereft  therein  (ball  be  derived,  for  fuch 
f  ftate  or  intereft  as  he  would  have  had  if  no  fuch  difability 
or  incapacity  had  been  incurred ;  unlefs  the  perfon  incitled 
to  tal^e  advantage  of  fuch  difability  incapacity  or  defe^ 
of  title  fliali  bona  fide  recover  fuch  manors  meffiiages  or 
lands,  by  judgment  or  decree  in  fsme  afiion  or  fuit  to 
be  commenced  fix  kalendar  months  before  the  making 
0f  fuch  record,  and  to  be  profecuted  with  due  diligence* 

But  this  ihall  i)iot  prejudice  the  right  of  any  perfon  in- 
titled  to  take  advantajge  of  fuch  difability  or  incapacity, 
who  (hall  have,  precedent  to  the  making  of  fuch  record^ 
been  in  quiet  pofieffion  of  any  fuch  manors  mefluages  or 
lands  by  tne  fpace  of  two  kalendar  months.    /.  %» 

And  if  any  fuch  perfon  fo  conforming  (hail  afterwards 
teturn  to  or  again  profefs  the  popifli  religion,  he  ihall  for 
ever  afterwards  be  difabled  afnd  incapable  of  having  any 
benefit  of  this  a6l,  and  ihall  from  thenceforth  be  liable 
to  the  fame  difabilities  incapacities  and  forfeitures  as  if  be 
had  not  tai^en  thefaid  oaths  and  fubfcribed  the  declaration. 

Alfo,  this  ihall  not  extend  to  prejudice  the  right  of  any 
perfon  intitled  to  any  remainder  or  reverfion  iu  any  fuch 
manors  mefitiages  or  lands,  in  cafe  he  fiiall  purfue  bis 
i^ight  by  feme  a£lion  or  fuit  to  be  commenced  within 
twelve  kalendar  months  next  after  the  precedent  eftate  on 
i(khicb  fuch  remainder  or  rc\;eriion  depends  and  is  expectant 
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fliall  be  determined^  and  {hall  profecute  fuch  adioo  or  futt 
with  due  diligence,    f.  4« 

[But  by  the  ji  C  3.  c.  32.  Papifts  who  fhall  take  the 
oaths  and  fubfcribe  the  declaration  therein  contained  are  not 
liable  to  be  profecuted  for  not  reforting  to  fome  parifh 
church,  &c.  or  for  being  papifts  or  teputed  papifts.  /.4. 
jior  fliall  they  be  fummoned  to  fubfcribe  the  declaration 
againft  tranfubftantiation,  yi  i8.  or  toVegiftertheireftates, 
/.  21.  and  they  are  in  general  relieved  from  thofe  penahies 
which  by  the  above  mentioned  ftatutesare  remitted  totbofe 
ivho  ihall  conform.] 

In  the  year  1 714,  the  convocation  drew  up  a  form  of 
receiving  converts  from  popery  :  which  is  ptintcd  in  IVilk* 
C0fu»  v.  4«  p.  66o. 

,     XLF.    Saving  of  I  be  ecckjiqfiici^  jurifdiSion. 

It  is  generally  provided  by  the  feveral  principal  ftatuta 
above  rehearfed,  that  nbthing  (herein  Ihall  take  away  or 
abridge  the  authority  or  juri^i6lion  of  ecclefiaftica)  cen- 
fures  ;  but  the  arcbbifliops,  bifhops,  and  other  eccIcfitSi- 
cal  judges  may  proceed  as  before  the  making  thereof. 
[But  the  31  G.  3.  i.  32.  /•  3  ^  4*  limits  equally  (in  the 
cafes  mentioned  in  that  a£l}  the  civil  and  ecclefiafticd 
jurifdidions.} 

Note,  By  the  11  feT  12  W.  c.  4.  further  penahies  were 
enabled  againft  papifts,  which  were  as  follows  :  (1)  If  snf 
perfon  ihall  apprehend  any  popifli  bifiiop,  "prieft,  or  je* 
fuit,  and  profecute  him,  till  he  be  convided  of  faying, 
mafs,  or  exerciiing  any  other  part  of  the  o£Sce  or  funaion 
of  a  popifli  bifliop  or  prieft ;  he  fliall  receive  from  the 
(beriff  loc  K  reward.  (2)  If  any  popifli  tnAiop,  prieft,  or 
jefujt,  fliall  fay  mafs,  or  exercife  any  other  part  of  the 
office  or  function  of  a  popifli  bifliop  or  prieft  (except  in 
foreign  minifters  bouies);  or  if  any  papift,  or  perfon 
making  profeflSon  of  the  popifh  religion,  fliall  keep  fcbool, 
or  take  upon  himfelf  the  education  or  government  or 
l>oarding  of  youth ;  he  fliall  be  adjudged  to  perpetual  im- 
prifonment  (3)  If  any  perfon  educated  in  the  popiA 
religion,  or  profeffihg  the  fame,  fliall  not  within  fix 
months  after  he  fliall  be  18  years  of  age,  take  theoachs 
of  allegiance  and  fupremacy,  and  fubfcribe  the  declaration 
of  the  30  C.  2.  in  the  chancery,  king's  bench,  of  quarter 
ieflions ;  he  fliall  (in  refpeft  of  himfelf,  but  not  of  bis 
heirs)  be  incapable  to  Inherit  or  take  any  lands,  by  de- 
ipent^  dc?ifC|  or  limitation :  but  the  next  of  kin,  being  a 
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protefhnt,  fliall  have  the  fame.  (4)  Every  papift,  or  per- 
Con  making  profeffion  of  the  popifli  religion,  (hall  be  dif- 
abled  to  purchafe  any  lands,  or  profits  out  of  the  fame,  id 
bis  own  name^  or  in  the  name  of  any  other  to  his  ufe^ 
or  in  cru9  for  him ;  but  the  fame  (hall  bevoid  (/)  *  ■• 

Bat  by  the  18  G.  3.  u  60.  Ail  thefe  claufea  are  repealed  ; 
provided,  that  nothing  in  this  fame  aA  pf  18  (7.  3.  {hall 
extend  ta  any  perfon  but  fucb  who  fhall  within  fix  ka- 
Irndar  months  after  paffing  of  the  ad,  or  of  accruing  of 
bis  title,  being  of  the  age  of  2x  years,  or  being  of  unfound 
niod,  or  in  prifon,  or  beyond  the  Teas,  then  within  (be 
months  after  fuch  difability  removed,  take  and  fubfccibe 
an  oath  in  the  words  following : 

i  A,  B.  do  finanly  fromlfi  and  fwtar^  That  t  will  h 

frnthful  and  hear  trui  aliegiance  to  bis  majijly  king  George  tin 

ihirdf  and  him  will  defend^  to  the  utmoji  ofmyp^ximr^  againft 

ttUianfpiracm  and  attempts  whatever  thatJJ)aU  be  made  againfi 

his  pii^fin^  crown^  9r  dignity »     And  1  will  do  my  utmoft  en^ 

diavour  to  difclofe  and  make  known  to  hif  majejly^  his  heirs  and 

Jucceffors%  all  treafins  and  traiterous  con/piracies  which  may  hi 

for  mid  againft  him  or  them.     And  I  do  faithfully  promife  to 

maintain^  fuppotty  and  defend^  to  the  utmoft  of  my  power 9  tit 

fnaeffion  of  the  crown  in  his  majefty^s  family ^  againft  any  per^ 

Jon  or  perfms  whatfoever  \  hereby  utterly  renouncing  and  ab» 

jsiring  any  obedience  or  allegiance  unto  the  perfon  taking  upon 

himfelf  the  ftile  and  title  of  Prince  of  Wales,  in  the  lift 

time  of  his  father^  and  who,  fince  his  deaths  is  faid  to  hava 

ajfunud  the  ftile  and  title  of  king  of  Great  Britain,  by  tbi 

name  ^Charles  the  thirds  and  to  any  other  perfon  claiming  or 

protending  a  right  to  the  crown  of  thefe  realms*     And  /  dio 

fwtar^  that  1  do.rejeQ  and  deleft^  as  an  umhriftian  and  imr 

fioui  pofition^  That  it  is  lawful  to  murder  or  deftroy  any  perfon 

or  perfons  whatfoeverj  for  or  under  pretence  of  their  being  hi» 

reticks ;  and  aljo  that  unchriftian  and  impuus  principle^  Thai 

no  faith  is  to  be  kept  with  hereticks.   1  further  declare^  that  it 

is  no  article  of  my  faiib^  and  that  I  do  ronouncOf  reje&  and 
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{e)  Upon  the  datutesagainfl  papids  before  they  were  miti- 
gated by  the  18  C  3.  Lord  Mansfield  dbferv^t  that  they 
were  thought,  when  they  palled,  necefikry  to  the  fafety  eif  tiNI 
fiate.  On  no  other  ground  can  they  be  defended.  Tlie  poM 
f itical  objeft  the  legifiature  had  iu  view  was  co  take  froai  chit 
Roaafr  cathoiicks  that  weight  and  iDflacnce  wkish  is  afttiij 
rally  conoeded  with  landed  property,  beyond  what  perfonal 
tftate  can  give.     Cov^^  466,     Moone  v.  Blount,  Trin.  i£ 
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aljuHrty  thi  opinion^  That  prmat  excommunuaui  hy  the  p§pi 
and  council^  dr  by  any  authority  of  the  fee  ofKoait^  or  hy  any 
authority  whatfiever^  may  be  depofed  or  murdered  by  thtir  fub' 
je£ls^  or  any  perfm  whatfoever.  And  I  do  declare^  that  I  do 
not  believe  that  the  pope  of  Komc^  or  any  other  fore/gn  prince^ 
prelate^  fiat^e^  or  potentate^  hath^  or  oUght  to  bave^  any  tent' 
f  oral  or  civil  jurifdinionj  power ^  fuperiority^  or  pre-eminenee^ 
eBre^ly  or  indire^ly^  within  this  realm,  And  I  do  folenmly^ 
in  thi  prefence  of  God^  prefefs^  tefltfy^  and  declare^  H^  I 
do  make  this  diclarathn^  and  every  part  thereof  in  the  plain 
and  ordinary  fenfe  of  the  words  of  this  oath ;  without  a^y 
ovafion^  equivvcation^  or  rhental  refervation  whatever^  and 
without  any  difpenfation  already  granted  by' the  pope^  or  any  au* 
thoriiy  of  the  fee  of  Rome,  or  any  perfon  whatever ;  and  with* 
out  thinking  that  I  am  or  can  be  acquitted  before  God  or  man, 
or  abjolved  of  this  declaration^  or  any  part  thereof^  aitioagb 
the  popef  or  any  other  perfons  or  authority  whatfoever^  fiall 
difpenfe  with  or  annul  the  fame y  or  declare  that  it  was  null  or 
void* 

Which  oath  (hall  be  competent  to  the  courts  at  Weft^ 
mnfter  or  any  genera!  or  quarter  feffions  to  adminifler: 
Of  vhich  a  regiflcr  (hdll  be  kcpc  in  like  manner  as  for 
the  oaths  required  from  perfons  qualifying  for  offices. 
And  provided  alfo,  that  nothing  herein  (ball  extend  to 
any  popi(h  bifhop,  prieft,  jefuit,  or  fchoolmafter,  who  (hall 
not  have  taken  and  fubfcribed  the  above  oath,  before  be 
(hall  have  been  apprehended,  or  any  profecution  com- 
snenced  againfl  him. 

[This  oath  is  nearly  fimilar  io  terms  to  that  required 
t>y  the  31  G.  3.  r.  32.  (fee  <uDdti)S(9  20.  B.)  But  th^ 
privileges  conceded  to  Roman  catholicks  by  the  latter  fta* 
tute  are  more  extenfive.J 

\XLVL  Summary  of  the  31  G.  3.  c.  32, 

This  ad  enables  perfons  who  profefs  the  Roman  ca* 
tholick  teUgion,  peifonally  to  appear  in  any  of  his  majefty't 
courts  of  chancery.,  king's  bench^  common  pleas,  or  zx^ 
chequer  at  VVeAminfler,  or  in  any  court  of  general  quar- 
ter fjpifions,  of  and  for  the  county,  city,  or  place  where 
fiich  perfon  (hall  rtilde,  and  there  in  open  court  between 
flM  hours  of  tiine  in  the  morniiig  a,rwd  .two.i^.  t^e  aftqr- 
fiWn,  to'^fiate  make  and  fubfcribe  at  full  If ogth  the  oa^h 
and  de^rUration  therein  contained,  (for  which. (be. j3D9t||^^ 
20;  B.)  a  ccriiiicaie  of  which  upon  payment  of  ^  a*.j 
be  jdelivcred  by  the  proper  officer  of  the  court,  wBich 

be 
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be  fiiScient  evidence  of  fuch  perfens  having  taken  aod 
fubfcribcd  Aich  declaration  and  oath,  unlefs  the  fame  ihall 
be  falftfied. 

Ltfti  of  the  perfons  who  fiiall  have  taken  the  oath  are 
to  be  tranfmitt^d  Co  the  clerk  of  the  privy  council  an* 
nually.    /  2.    »• 

The  I  Eliz,  f.  I  fei*  2.  23  Eliz,  c»  t,  27  Eitx,  c.  2* 
29  £//£.  c.  6.  35  £7/z.  f  2.  2  (vulgo  1}  *Ja,  r«  4«  3  Ja^ 
tf-4.  3  Ja.  r.  5.  7  Ja^  f  6.  3  Car  I.  e*  2.  25  Car.  I-  <,  2. 
I  fV  &  Id.  fl,  I*  c  8.  I  G  1.  y?  2*  c.  1 3*  requiring  per-< 
fons  to  refort  to  their  parifli  church  or  cbap<  I,  or  foofie  ufual 
place  where  the  common  prayer  is  ufed,  and  infliding  po*  " 
jnalties  upon  P'^pifts,  priefts,  and  thofe  who  (h^ili  beac  or 
fay  maf$9  or  ihall  refufe  to  take  the  oath  of  fupremacy, 
or  fubfcribe  tne  declaration  againft  tranTubftantiation^ 
are  repealed  as  to  perfons  who  (hall  take  and  fub- 
(bribe  the  faid  oath  and  declaration,  f.  3»  4  &  iff. 
Alfo  the  1  U^»  V  M.  ft,  i»  c,  9.  for  removing  papifts  from 
the  citiea  of  Loidon  and. Wefiminlier :  the  30  Car.  %• 
JIai.  2,  €,  I.  inilK3ing  penalties  on  peers  who  fliall  come 
into  the  king's  preftncC)  not  having  taken  the  oath  and 
made  the  declaration  before  requited  :  the  i  G.  i.^.  2« 
c  55,  and  3  C?.  !•  c.  li,  requiring  paplfts  to  regifter  their 
names  and  linds^  deeds  and  wills;  and  the  7  (ff  8  ^.  3. 
^.  24.  and  I  G  i.  /7.  2.  r.  13.  relative  to  pradtitioners  ia 
law.  /  19,  2«,  2I9  22. — for  all  which  fee  the  refpe£live 
heads  of  this  title.  But  no  aflembly  for  religious  worfliip 
is  allowed  under  this  a£l,  until  the  place  of  meeting  Ihali 
be  certified  to  the  juftices  and  recorded  at  the  gen  ral  or 
quarter  feffions  of  the  peace  for  the  county,  city  or  place 
in  which  fuch  meeting  (hall  be  held,  nor  is  aioy  perfon  to 
perform  any  ecclefiaftical  function  therein,  until  his  naiiie 
and  defer iptioQ  be  alfo  recorded  at  the  feffions  by  the  clerk 
of  the  peace,  and  no  fuch  place  of  aflembly  is  to  be  locked  , 
during  themteiing.    /•  5  &  6. 

A  penalty  of  20 1,  u  infl  £ledon  thofe  who  (ball  mallei* 
ouflydifturbaflemblies  of  religious  worfhi^  permitted  by  this 
adyor  mifufe  any  prieA  or  minifier  therein ;  but  the  benefit 
of  the  ad  is  not  to  extend  to  any  Roman  catholick  eccle- 
fiaftick  who  (boll  ofSciate  in  any  place  with  a  ileep!e  and 
bell^  or  at  any  funeral  in  any  church  or  church -yard,  or 
who  (hall  exercifeany  of  th  rites  or  ceremonies  of  his  re* 
ligioUfO^  wear  the  habits  olf  his  otder,  fave  within  a  place 
of  religtuus  wor(hip  p  rniitt^d  by  this  a£^,  or  in  a  private 
houfe  where  not  mine  th.^n  five  perfons  arc  afiembled  be- 
(ides  tho(e  of  the  houleholdi  or  who  (hall  not  previoufly  ta 
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hh  officiating,  have  taken  the  oath  ippotntcJ  by  the  aA. 
/^  lo.  But  Itiiniflers  of  any  Roman  catholick  congtvgalkm 
who  (hall  take  the  aforefaid  oath  are  exempted  from  ferving 
on  juries,  or  heing  chofen  to  parochial  or  ward  office  j 
other  Roman  catholicks  are  to  execute  ftich  ofices  by  de* 
puty.    /  7  y  8. 

Th6  a£t  does  not  exempt  Roman  catholicks  from 
paying  tythes,  nor  does  it  repeal  any  part  of  the  26  G/s* 
€m  33.  commonly  called  the  marriage  ad,  nor  does  it  ex* 
cttfe  perfons  from  attending  divine  fervice  on  funday^  ex- 
cept they  coone  to  feme  place  of  worfliip  permitted  by  this 
aft»  or  the  ^Gt  of  toleration,    yi  9  C^  it. 

Roman  catholick  fchools  are  permitted  under  certain  re* 
ftridions,  for  which  fee  SS^C|00lS(>  4.  and  this  title 
XXVIL 

This  ad  does  not  extend  to  Scotland ;  but  by  the  33 

6.  3.  c.  44.  Roman  catholicks  of  that  part  of  Great  Britain 

who  (ball  take  a  fimilar  oath  before  the  fterifF^epnte^  or 

two  juftices  of  the  peace,  for  the  county  where  they  rcGde, 

may  hold  enjoy  alien,  &c.  real  or  perfonal  property,  a»any 

ether  perfon  or  perfons  whatfoever,  any  thing  en  the  ad  of 

the  8ih  tf  9tb  feffion  of  the  firft  parliament  of  Scotland  of 

king  William,  or  any  other  ad  or  ads  notwithftanding. 

But  the  ad  does  not  authorize  Roman  catholicks  to  be 

governors,  tutors,  curators,  or  fadors  to  the  children  of 

proteftant  parents,  or  (o  be  otherwife  employed  in  their 

education,  or  the  truft-or  management  of  their  affiirs,  or 

to  be  fchoolmafters  profeflbrs  or  publick  teachers^  of  any 

feience  to  any  perfon  or  perfons  whomfoever  within  that 

part  of  the  kingdomt  j 


Portion  of  tithes.    Sec  %\i^ii^ 

Prsmoiiftratenfes.    See  ^onafferie^. 

Prasmunire.    See  Courts. 

Prxftation.    ^ee  ^er^Q^U . 

Preaching.    See  ]^tiUi(&  VCodi^ 
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^HE    law    concerning    prebendaries,     canons,     a^d 

-'-     other  menabers  of   the  chapter  in    catl^edral    and 

collegiate  churches^  falleth  in  under  the  title  ^0an0  ailV 


"T^HE  prerogative  court  of  the  archbifhop,  is  thaC 
^  court  wherein  all  teftaments  are  proved,  and  all 
Sidminiftrations  granted,  where  the  party  dying  withini 
the  province  hath  bona  notabilia  in  fome  other  diocefe 
than  where  hedieth;  and  is  fo  called  from  the  at'chbi- 
Slop's  having  a  prerogative  throughout  his  whole  province 
for  the  faid  purpofes.     4  In/i.  335. 

From  this  court  the  appeal  Jteth  to  the  king  in  chan« 
eery.    Id. 


PRESENTATION,  or  collation,  to  a  living,  is  treated 
^  of  under  the  title  yiznz&tt. 
Prefentation  to  popifh  iiviogSi  is  treated  of  under  the 

title  ^operp. 

Frieft.     See  £[)i&miittOtt« 
Primate,    See  3l5t(6Q(i|f. 
Prior.     See  ^Ottaffemi$. 

Private  chapels.    See  C5e|rel. 

■  .* ' 
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Kotbeand  to     |.  ^T^HE  comoion  law,  to  the  intent  that  eccleliaflicil 

^%j!!ffiie!"'  pcrfons  might  the  better  difchargc  their  duty  in 

,        '        celebration  of  divine  fervice,  and  not  to  be  intangled  with 

temporal  bufinefs,  hath  provided  chat  they  (hall  not  be 

bound  to  Icrve  in  any  temporal  office,    i  Inft.  g6» 

And  altho*  a  man  holdeth  lands  or  tenements,  by  rea- 
fon  whereof  he  ought  to  ferve  in  a  temporal  office,  yet  if 
this  man  be  made  an  ecclefiaftical  perfoo  within  holj  or- 
ders, he  ought  not  to  be  elected  to  any  fuch  office;  and 
if  he  be,  be  may  have  the  king*a  writ  for  his  difchargc. 
a  hfl.  3. 

And  this,  although  it  be  an  office  which  he  may  execute 

by  deputy :    Thus  in  the  cafe  of  the  vicar  of  DartfarJf 

//•  II  G.  a.  the  court  granted  to  him  a  writ  of  prifilegct 

SLgainft  ferving  the  office  of  cxpenditor  to  the  commiffioo- 

ers  of  fewers ;  tho'  it  was  infifted,  that  this  was  an  office 

which  might  be  executed  by  deputy.    Sin  1 107. 

Kot  it(lr»iD»a         a*  The  popifii  foreign  canon  law  forbids  fecular  offices 

x%mw['^9f^^  and  employments  to  perfoos  in  holy  orders.     So  do  the 

^^   ^  JTolIowing  conftitutions: 

Oibiii  No  clergyman  fliall  be  an  advocate  in  the  fecu- 
lar court  in  a  caufe  of  blood,  or  in  any  other  caufe  but 
fuch  as  are  allowed  hy  law.  And  if  any  (hall  do  other* 
wife,  if  it  be  in  a»  caufe  of  blopd,  h^  (hall  be  ipfo  fafio 
fufpended  from  bis  office  i  and  if  in  any  other  caufe,  he 
fhall  be  punilhed  by  bis  diocefan  according  to  his  difcre* 
tioft.  And  in  caufes  of  blood  which  (hall  extend  to  life 
or  member,  we  do  ftridly  injoin,  that  no  clergyman  pre- 
fume  to  be  a  judge  .or  an  afieiTor ;  and  he  who  (hall  afi 
contrary  hereunto^  befides  the  fufpenfion  from  his  office 
which  he  fhall  iplo  h&o  incur,  (halt  be  otberwife  puniib- 
•d  according  to  the  difcretion  of  his  fuperior:  From 
which  fcntencc  of  fufpeniion  he  fliall  by  no  means  be  ab- 
folved  by  his  dioDe(iui»  until  he  ihall  have  made  compe- 
tent fatisfa£lion.    jfibon.  91. 

And,  more  particularly,  by  anbther  conflitutton  of  the 
fame  legate:  Whereas  it  if  unbecoming  for  clergymen 
employed  tn  heavenly  offices,  to  midtfier  in  fecular  afiairs; 
we  think  i^  fordid  and  bafe,  that  certain  clerks  greedily 
purfuing  earthly  gain  and  tcmiporal  jurifdiftiona»  do  re- 

cfiv« 
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ceive  fecular  jurifdiSion  from  layinen,  fo  as  to  be  name^ 
jufticevi  and  to  become  minifters  of  juftice,  which  they 
cannot  adminifter  without  injury  to  the  canonical  difpofi* 
ttons  and  to  the  clerical  order :  We  defiring  to  extir* 
pate  this  horrid  vice,  do  ftridlly  injoin  all  redors  of 
churches  and  perpetual  vicars  and  all  others  wliatfoever 
cooftituted  in  the  order  of  priefthood,  that  they  receive 
no  fecular  jurifdidion  from  a  fecular  perfoo,  or  prefume 
to  exercife  the  fame ;  and  if  they  do,  they  (hall  relin* 
quUh  the  fame  within  the  fpace  of  two  months,  and  ne- 
ver refume  it;  and  whofoever  ihall  attempt  anything 
contrary  to  the  premifles,  (hall  be  ipfo  fafto  fufpended 
from  his  o£Ece  and  benefice ;  and  if  he  (hall  intrude  into 
his  office  or  benefice  during  ^fuch  fufpenfi^on,  he  (hall  not 
efcape  canonical  vengeance^  which  ihall  not  be  relaxed 
nntil  he  (hall  have*  made  fatisfafiion  at  the  difcretion  of 
bis  diocefan,  and  taken  an  path  that  he  will  not  do  the  like 
again.  Saving  the  privileges  of  our  lord  the  king  in  this 
behalf.     jftboK.  89. 

Which  favins  (Mr.  Johnfon  fayi)  intirely  defeated  the 
con(Ktution.  ,  And  in  the  former  conftitution  there  is 
alfo  a  favingt  for  fuch  caufes  as  an  alltwtd  hy  law*  Johnf. 
Othob.    Atbtn.  91. 

But  if  thofe  favings  hid  not  been  expreflfed ;  yet  it  is 
certain  that  the  conftitutions  could  not  have  altered  the 
law  of  the  land  in  this  refpefi.  And  it  is  well  knowo» 
that  the  kings  of  England  in  all  ages  have  afTerted 
a  right  to  emplov  what  fnbjeds  they  pleafed,  of  the 
clergy  as  well  as  laity,  in  any  poft  of  civil  government ; 
and  in  fad,  very  matoy  clergymen  have  been  chancellors, 
f  reafurers,  and  even  chief  juftices  of  the  king's  bench, 
and  confequently  muft  have  fate  judges  in  cafes  of  life  and 
death. 

And  by  the  ftatute  of  Articuli  cleri,  9  Ed.  a.  ft.  !• 
c.%.  It  is  complained^  folio weth:  The  iar9H$9ftbiiing*s 
gxcbeqiur  claiming- fy  tbiir  privilige^  that  tbiy  ought  u  mah 
anfwtr  t9  no  oomplainani  Ml  0/  th$  farm  place,  extend  the 
fame  privilege  unto  elerh  abiding  tbere^  catted  to  or  dirt  or  unto 
refidence^  and  inhibit  ordinaries  that  by  no  meanr^  or  for  any 
caufe^  fo  long  at  they  be  in  the  txchequer^  or  in  the  iing*s  fer^ 
vicOf  they /ball  not  calttbem  to  judgment.  Unto  which  it  is 
anfwered  :  It  pleafetb  our  lord  the  king^  that  focb  cUrks  as 
attend  in  bis  ferviee^  ^f^l^^  4^^»  fi^^^  ^'  correQed  by  their 
ordinaries^  like  as  other  i  but  Jo  long  fs  they  are  occupied  about 
the  exchequer^  tbej  fiaU  not  be  bound  to  keep  refidence  in  their . 
iburcbei%    7 bit  $s  added ofmw  by  tht  council:  The  king  and 
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his  ance/^ors^  Jince  time  eut  of  mind  have  ufed^  that  clerks 
tuhich  are  employed  in  hiifervice^  during  fuch  time  as  they  are 
In  fervicey  fliall  not  be  conifelled  to  keep  refidence  in  ihiir  be- 
nefices ;  and  fuch  thirds  as  be  thought  Hecefjary  for  the  kmg  and 
commonwealth^  ought  not  to  be  faid  to  be  prejudicial  to  the  li- 
berty  of  the  church. 

So  long  as  thiy  are  occupied  about  the  exchequer']  And  the 
Court  of  exchequer  may  grant  a  prohibition  to  the  ordina- 
ry, for  any  that  ought  to  have  the  privilege  oiF  the  exche« 
quer,  where  the  court  may  give  the  party  remedy,  or 
where  a  fuit  depcndcth  in  the  court  of  exchequer  for  the 
fame  Caufe ;  or  where  the  king's  fervice,  which  is  the 
caufe  of  the  privilege,  is  hindred  by  the  fuit  before  the 
ordinary :  as  for  non-reddence,  during  the  time  that  he 
gave  his  neceflary  attendance  in  the  exchequer  for  the 
king's  fcrvice.     1  Infi.  624. 

Added  of  new  by  the  king*s  council]  That  is,  by  the  com- 
mon council  of  the  realm,  as  it  is  termed  in  original  writs, 
and  in  other  legal  records,  and  fa  it  is  taken  in  other  ^ds 
of  parliamf'nt,  and  in  the  preamble  to  thefe  fame  Articuli 
cleri.^    2  /»//.  624. 

That  clerks  which  are  employed  in  his  fer vice]  This  branch 
is  general,  and  not  limited  (as  the  former  is)  to  the  pri- 
vilege of  the  exchequer;  but  extendeth  to  any  other  fer- 
vice  of  the  king  for  the  commonwealth  :  as  if  he  be  em- 
played  as  an  ^ambadador  into  any  foreign  nation,  or  the 
like  fervice  for  the  king,  which  is  (as  it  is  here  f^id)  for  the 
commOnweahh,  which  ever  muft  be  preferred  before  the 
private.     2  Injl,  624. 

3.  Ecclefiriftical  perfons  have  this  privilege,  that  thej. 
^ ought  not  in.perfon  to  ferve  in  war.     2  /^.  3. 

4.  By  the  ftatiue  of  52  H.  3.  c.  10.  For  the  toums  of 
Jh^riffSf  it  is  provided^  that  archbijhops^  bljhops^  mr  dny  re- 
ligious  mew,  or  women^  Jhall  not  need  to  c&me  thither^  except 
their  appearance  be  fpecially  required  thereat  for  fome  other 


caufe. 


The  tourris  ofjher'ijfi]  Nor  confequently  are  they  bound 
to  appear  at  the  leec,  or  view  of  frankpledge,     2  Irift,  4. 

AV  any  religious  men]  Men  of  religion,  in  the  proper 
lenfe,  are  taken  for  thofe  that  are.  regulars,  as  being 
profelTcd  in  fome  of  the  religious  orders,  as  abbots, 
priors,  and  the  like;  but  ecdefiailical  peiiR)ns  that  are 
feculars,  th^t  is»  who  do  not  live  umter  the  rules  of  any 
of  the  religious  orders,  as  bifbops,  de^ns^  archdeacons, 
prebends,  parfons,  vicars,  and  (ticb  like^  are  alfo  wiibin 

thiiad,  *  2  Inftn  121. 
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Shall  fidi  nud  to  come  thither]  That  is,  they  ate  not 
compellable  to  coitie,  but  left  to  their  own  liberty.  And 
if  any  man  be  grieved  in  any  thing  contrary  to  the  pjr- 
view  of  this  ftatute^  he  (hall  have  an  action  grounded  upon 
the  fiacule,  for  his  remedy  and  relief  therein*  2  Infi.  I2l% 
122.  ' 

Except  their  appearance  he  fpecia'ly  required  thereat  for 
fo me  other  caufe]  As  to  be  a  witncfs,  or  the  liice.     2  Lijh^ 

J2I. 

5.  By  the  50  Ed.  3,  c.  5*  It  is  ena(&cd  as  follows :  Not  to  be  irrdl- 
Becaufe  that  complaint  is  made  by  the  cler^y^  that  as  well  Jj*^.^^  fervlcc"  * 
dlv$rs  priejls^  bearing  the  Jacrament  to  Jick  people^  ani  their 
clerks  with  thenif  as  divers  other  perfons  of  holy  churchy 
whilfl  tbey  attend  to  divine  frvices  in  chunh:s^  church  yards^ 
and  other  places  dedicate  to  God^  be  fundry  times  taken  and 
arrejled  by  authority  royal,  and  command'nent  of  other  temps^ 
ral  lordsy  in  offence  of  Gody  and  of  the  liberties  of  holy 
church,  and  in  di/iurbance  of  divine  fervices  oforefaid ;  the 
l^i^i  granteth  and  defendsthy  upon  grievous  forfeiture,  that 
nme  do  the  fame  from  henceforth :  p  th.U  collufi:n  or  feigned 
coiife  be  not  fund  in  any  of  the  faia  perfons  of  holy  church  in 
this  behalf. 

And  by  the  i  R.  2.  c,  15.  It  is  thus  further  ena£tcd  : 
Becaufe  that  prelates  do  complain  themfelves,  that  as  well  be» 
neficed  people  of  holy  churchy  as  other  be  arrejl.d  and  drawn 
out  as  well  of  cathedral  churches,  as  of  other  churches  and  their 
church-yards,  and  fometimes  whiljl  they  be  intended  to  divine 
fervices,  and  alf  in  other  places,  although  thuy  he  bearing  the 
body  of  our  Lord  Jefus  ChriJ}  to  fick  per  fans,  and  fo  arrejl^cd 
and  drawn  out,  be  bound  and  brought  to  prifn^  cigainji  the 
liberty  of  holy  church  \  it  is  ordained,  that  if  any  minjler  of 
the  king  or  other,  do  arrejl  any  peifon  of  holy  church  by  fu;b 
manner,  and  there  f  be  duly  convict, ^  he  Jhall  have  imprfsn^ 
ment,  'and  then  be  ranfsmed  at  the  king's  will,  and  make  gree  . 
to  the  parties  fo  arrjled  :  provided,  that  the  /aid  people  of  holy 
church  Jhall  not  hold  them  within  the  churches  or  fan£iuaries  by 
fraud  or  collufi.n  In  any  manner* 

And  their  clerh' with  them]  By  this  it  appears,  that  the 
clerk  who  is  aHidant  may  have  this  privilege.  Degge,  p»  u 
f.  If. 

IVbilJl  they  attend  to  divine  fef  vices']  It  hath  been  .adjudg- 
ed upon  this,  that  in  going,  pontinuing,  and  returning,  to 
celebrate  divine  fervice,  the  prieft  ought  not  to  be  arrelied^ 
nor  any  who  aid  him  in  it.     12  Co.  lOO*  ' 

By  authority  royal]  But  this  extendeth  only  to  cafes  be- 
twixt party  and  party,  and  not  to'  cafes  wherein  the  pub- 
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lick  peace  is  concerned,  which  arcl>etween  the  king  and 
the  party }  and  therefore  a  perfon  may  be  apprehended 
going  to  or  returning  from  divine  fervice,  by  a  warrant 
from  a  juftice  of  the  peace^  it  being  for  a  breach  of  the 
peace,-  and  for  the  kingj  and  fo  io  like  cafes.  fFatf. 
ib.  34.  ^    ' 

Thm ,  tn  the  cafe  of  Pit  and  Wihlij^  E.  it  J.  Pit  had 
a  warrant  from  a  juftice  of  the  peace,  and^ferved  it  upon 
Webky^  as  he  <  was  coming  from  church  from  fermon, 
upon  a  week  day.     Whereupon  JFibley  libelled  againft 
him  10  the  fpiritual  court ;  and  Pit  moved  for  a  prohi- 
bition, and  framed  the  fuggeftion  upon  thefe  ftatutes, 
which  prohibit  arrefts  in  time  of  divine  fervice,  and  in 
gojng  and  returning  to  and  from  the  church*    But  it  was 
.  faid  that  thofe  ftatutes  are  where  the  matters  are  betwixt 
one  common  perfon  and  another,  but  not  where  it  con- 
cerns the  king  and  a  common  perfon,  as  here  it  did,  this 
arreft  being  made  at  the  king's  fuit.    And  to  this  opinion 
^  the  court  feemed  to  incline,  and  that  there  was  juft  aaufe 
for  a  prohibition.    But  further  day  being  giren,  the  par- 
ties  in  the  mean  while  agreed.    Cro.  Ja*  321. 
'   Againft  thi  lihertiis  of  holy  church]  By  which  it  appears 
that  thefe  ftatutes  are  but  an  affirmance  of  the  common 
law,  and  in  maintenance^  of  the  liberties  of  holy  church. 
12  Ct.  ICO. 

And  thereof  hi  My  conviff]  The  party  grieved  may  have 
'an  adlion  upon  the  ftatute :  for  when  anv  thing  is.  prohi* 
bited  bv  an  aA,  altho*  the  afi  doth  not  give  an  adioo,  yet 
adion  lieth  upon  it.     12  Co»  100. 

And  if  an  arreft  be  made  contrary  to  thefe  ftatutes,  and 
the  perfon  arrefting  doth  prefently  difcharge  the  perfon 
arrefted  upon  pretence  of  ignorance,  or  the  like;  this 
will  not  excufe  the  contempt  in  making  the  arreft.  IVatf 
tb.  34.  \ 

However,  if  fuch  undue  arreft  be  made,  the  aneft  is 
good  ;  fo  that  if  a  refcous  be  made,  and  thereby  any  pec* 
Ton  killed,  the  killing  is  murder.     H^atf.  eh.  34. 

And  Dr.  Watfon  fays,  he  that  doth  offend  againft^  the 

sforefaid  ftatutes,  may  not  oiily  be  fiqed  ip  the  temporal 

court,  but  alfo  may  be  excommunicated  by  the  ecclefiafii- 

,        cal  judge,  and  condemned  in  cofts.     tVath  ch.  34. 

Uyinf  Violent  '     6.  By  the  ftatute  13  Ed.  i.  ^.  4.  it  is  thus  enafled: 

liindi  on  •         For  laying  violent  bands  on  a  elerky  it  bath  been  granted^  that 

dirlL*  ,     itfl>aU  he  tried  in  a  fpiritual  eourt^  when  money  is  not  demand 

edf  hut  u  thing  done  for  funijhwunt  of  fn.    And  hereof  the 
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fylrliual  juigi  Jball  boffi  ptiwtr  U  tah  knstuU4gi  notwlib* 
ponding  tbi  kin^i  prohibition. 

And  by  the  9  Ed*  %•  c*  3.  If  any  lay  violeni  hands  en  a 
ilirif  amindtfor  the  peaet  hroktn  JbaU  bi  btfyn  the  king^  and 
for  the  ixcommumcation  bi/ort  a  pr elate j  that  penance  corporal 
may  be  enfoined'i  which  if  the  offender  will  redeem  of  his  own 
gmd  will^  by  giving  money  to  the  prchtOj  or  to  the  party  griev^ . 
nk  it  Jball  be  required  before  the. prelate^  and  the  king*s  pro* 
bibition  Jball  not  lie. 

Lay  violent  hands'^  A  prohibition  having  been  granted^ 
where  a  clerk  libelled  againft  another  in  the  fpiritual  court, 
for  that  be  beat  him,  or  at  leaftwife  alTaulted  him  with  % 
bill»  and  would  have  firicken  hioii  and  called  him  goofcf 
and  Woodcock,  and  many  fuch  words  $  the  court  held, 
th?  the  prohibition  did  well  lie :  for  altho*  for  the  laying 
vUunt  bands  on  a  clerk*  the  fuit  ought  to  be  in  the  fpiri- 
tual court,  yet  for  an  aflault  only,  the  fuit  ought  to  be  at 
the  common  law.  Cro.  EL  'ysi* 
.  So  alfo  where  a  prohibition  was  granted  to  ftay  procefs 
in  the  fpiritual  court,  againft  one  who  feeing  «n  aflauU 
made  upon  his  fervant  by  a  clerk,  came  in  aid  of  his  fer- 
vant,  and  laid  his  hands  peaceably  upon  the  clerk  ^  Gawdy, 
chief  juBice,  held^  that  this  cafe  was  out  of  thefe  ftatutes, 
becaufe  the  party  had  good  caufe  to  beat  the  clerk  :  and 
the^  prohibition  ftood.     Cro.  EL  655. 

So  ai(b,  if  a  clergyman  be  arrefted  by  procefs  of 
law,  be  cannot  for  this  fue  in  the  cccleliaflical  court, 
a  h/1. 492. 

The  amends  for  the  peace  broken  fball  he  before  the  king\  If 
the  clerk  fue  in  court  chriltiao  for  damages  for  the  battery, 
he  is  in  cafp  of  prsemunire  \  for  in  that  cafe  the  ecclefiaAi- 
caHudge  ought  to  proceed  ex  officio,  only  to  corrc^  the 
fin.    2  Injl.  492. 

And  tho*  he  do  not  diredly  fue  for  fuch  damages  there  ; 
yet,  if  a  man  is  excommunicate  for  Jaying  violent  hands 
on  a  cl^rk,  *and  the  fpiritual  court  deny  abfolution  till 
amends  be  made  to  the  party  for  the  battery  i  a  prbhi- 
bition  will  be  granted,     Gibf.  9.. 

And  for  the  excommunication  before  a  prelate}  This  is  the 
Itnown  punilhmeot  affigned  to  that  crime  by  the  canon 
law;  to  which  the  pradice  of  the  church  of  Enjjiand 
hath  been  conformable,  both  before  and  fince  the  reforma* 
tion.    Gibfg. 

It  Jball  be  required  before  the  prelate^  and  the  iing*s  probi" 
^fthn  Jball  not  lie}  Or,  in  cafe  the  money  for  redeeming  of 
penance  is  fued  for  in  the  fpiritual  court,  and  a  prohibition 
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is  granted  "by  the  temporal ;  tbeo  a  wfit  of  confulution  it 
provided  for  relief  of  the  party;     Gibf.  9/ 
Shall  baye  the        7.  He  that  is  Within  Orders  hath  a  privilege,  that  albeit- 
benefit  of  clergy  |,g  j^^Lvt  had  the  privilege  of  his  clergy  for  a  felony,  he 
luDie    an  once.  ^^^  ^^^^  j^j^  ^.j^^gy  afterwards  again,  and  fo  cannot  a 

laynoan  :  And  he  that  is  within  orders,  and  hath  his  cler- 
gy allowed,  (hall  not  be  branded  in  jLhe  hand.  And  tbefe 
privileges  are  given  by  a£t  of  parliamenif*  2  Jnfi.  637. 
2.  H.  H.  389. 

And  altho*  a  clergyman  in  orders  f^all  not  be  burnt  in 
the  hand,  yet  after  his  dtfcharge  given  by  the  court,  be 
ihaH  have  the  fame  privilege,  as  if  he  had  been  burnt  in 
the  hand ;  and  therefore  (hall  not  be  drawn  in  quefiion  in 
the  ecclefiaftical  court,  to  deprive  him,  or  infii&  any  ecv^ 
defiaftical  cenfure  upon*  him.     2  H*  H.  389. 
Sxempte4  from        8.  Such  as  be  within  orders  of  the  miniftry,  or  clergyt 
lerving  on  juries,  cannot  be  empannelled  as  jurors.     Lamb.  Juft.  396.  (/)  • 
Cannot  be  an  9*  ^^  (cems  to  be  agreed,  that  a  perfon  in  holy  orders 

appruver.  cannot  be  an  approver ;  becaufe  it  is  a  rule,  that  no  mem- 

ber of  the  clergy  can  fue  any  appeal  whatfoever,  in  a  matf 
ter  or  catrte  of  death.     2  Haw.  205. 
May  connter-  10*  A  .clergyman  being  an  appellant,  the  defendant  can- 

plead  the  waging  not  wage  his  battel^  but  the  clerk  being  appellant  may 
of  J>me .  counterplead  the  wager  of  battel  \  and  compel  the  appellee 

to  put  himfcif  upon  his  country.     2  Haw.  427* 

ShaU  not  be  l^*  %  ^^^  9  ^^  3'   ^-  ^4'  ^^  ^^^  */  '*'  church  Jho&hi 

•meiccA  after      amtrctd  oftif  the  quantity  ttf  bit  ffvrituaChenefice  hut  afttr  bit 
his  Mr'tul?  ^^    ky-tenment  and  after  the  quantity  o/his  offence. 
Mc^cc""*  '  Jmerced]  Here  appeareth  a  privilege  of  the  church,  that 

if  an  ecclefiaftical  perfpn  be  amerced  (tho'  amerciaments 
belong  to  the  king)  yet  he  (hall  not  be  amerced  in  refpe& 
of  his  ecclefiaftical  promotion  or  benefice,  but  in  refped 
of  his  lay  fee,  and  according  to  the  quantity  of  his  fault ; 
which  is  to  btf  afFeered,  2  Inji,  29. 
*  Benefice^  Benefice  is'a  large  word,  and  is  taken  for  any 
ecclefiaftical  promption,  or  fpiritual  living  whatfoeveri 
2  Inft.  29. 

Lay-tenement']  And   if  a' fpiritual   perfon  be    amerced 

above  the  quantity  of  his  lay-tenement,  he  (hall  have  a 

writ  rp  prohibit  the  levying  of  it.     Gibf,  13.  (g) 

Hew  farfibjea        12.  By  the  X  Ed.  3.  ^.  2.  <•  to.     fVberecs  archhijhept^ 

to  penfion  ot       hijhops^  abhots^  priorsy  abbeffes^  and  priorejfis  have  been  fen 
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(/)  Beecber^s  eafti  4  Leon.  igo. 

\^)  Mag,  Cart.  c.  14.  Rig*  f  lZ/^.i* 
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grUvid  hy  tbe  requefis  of  the  iing  and  his  progmiors^,  tuliA  ^ 

iavi  dfjirfd  them  hy  great  threats^  for  their  clet  ks  and  other 
fgrvants^  for  great  penfions^  prebends^  churches^  and  corroditSf 
fa  that  they  could  nothing  give  nor  d9  to  fuch  as  had  done  them 
fgrvicef  nor  to  tbiirfriendSi  to  their  great  charge  and  damage ; 
tbe  king  grantethy  that  from  henceforth  be  will  no  more  fucb 
things  defere^  hut  where  he  ought. 

But  where  he  ought']  For,  of  comihon  right,  the  king^ 
as  founder  of  archbifliopricks,  bilhopricks,  and  many  re- 
ligious houfes,  had  a  corrody,  or  a  penTion,  in  the  feveral 
foundations ;  a  corrody,  for  his  vadelets,  who  attend  him  ; 
and*  a  penfion,  for  a  chaplain,  fuch  as  be  (hould  fpecially 
recommend,  till  the  refpedive  poflefTor  Ibould  promote  him 
to  a  competent  benefice.    Gibf.  i6.  ' 

If  any  ecclefiaftical  perfon  (hall  be  in  fear  or  doubt, 
chat  his  goods  or  chattels  or  beads,  or  the  goods  of  his 
firmer,  Ihould  be  taken  by  the  minifters  of  the  king,  for 
the  bufinefs  of  the  king,  he  may  purchafe  a  prote(^ioh. 
2  Ittft,  4. 

No  demean,  or  proper  cart*  for  the  neceflary  ufe  of  ^nf 
ecclefiaRical  perfbn,  odght  to  be  taken  for  the  king's  car- 
riage $  but  they  are  exempted  by  the  ancient  law  of  £ng«< 
land  from  any  fuch  carriage  :  and  this  was  an  ancient  pri«  >  ' 

vilege  belonging  to  holy  church.     2  Irt/l*  35. 

But  there  is  no  fpecial  exemption  in  the  yearly  mutiny 
a£b,  for  clergymen,  in  refpedl  of  the  foldiers  carriages. 

13.  If  a  perfon  be  bound  tn  a  recognizance  in  the  chan-  TbeAerifrcaA* 
eery  or  other  courts  and  he  pay  not  the  fum  at  the  day;  not  levy  of  hii 
by  the  common  law,  if  the  perfon  had  nothing  but  eccle-  l^J**"*^ 
fiaftical  goods,,  tbe  recognizee' couU  not  have  had  a  le* 
vari  facias  to  the  fherifF  to  levy  thefame  of  thefegoods^ 
but  the  writ  ought  to  be  diredted    to    the '  bilhop  of  ' 
the;  diocefe  to  levy  the  fame  ef  his  ecclefiafiical  goods.; 
tinjl.4.  /  , 

In  aaadion  brought  agairift  a  perfon^  wherein  a  capias 
Ileth  (for  example,  an  acccount}  the  flieriflF  returns  thi^c 
he  is  d  clergyman  beneficed  having  no  lay  feCy  in  which  he 
may  be  fummoned ;  in  this  cafe  the  plaintiff  cannot  have 
a  capias  to  the  Oieriffto  take  the  body  of  the  prrfon,  but 
he  fhall  have  a  writ  to  the  bifliop,  to  caufe  the  perfon  to' 
Codie  and  appear.  But  if  he  had  returned,  that  he  is  a' 
clergyman  having  no  lay  fee,  then  is  a  capias  to  bf  granted  to 
the  (hertff ;  for  that  it  appeared  not  by  the  return  that  he 
hacTa  benefice,  fo  as  be  might  be  warned  by  the  bifliop 
hfs  diocefan  j  and  qo  man  can  be  exempt  from  juftice. 


2oi  l^tMlm^  dnti  ntbcdntff 

M*  9  ff^»  Mefily  and  Warhurton.  On  a  fieri  fadtt 
againft  fVarhurt9n^  a  fellow  of  Wiachefter  collegct  the 
iheriff  returned,-  that  he  is  a  clergyman  bimfiad  bmnt^t^ 
lay  fee*  Hereupon  a  fieri  facias  was  ifiiied  to  the  bifbop^ 
to  levy  the  fame  of  his  ecclefiaftical  goods.  The  bifiiop 
fent  his  mandate  to  the  warden  and  fellows  of  the  collegia 
to  fequefier  his  falary.  They  anfwer  that  they  have  not 
[  power  to  do  it.  The  biihop  moved  the  court  to  know^ 
whether  he  might  compel  Ihem  by  ecclefiafiical  cenfures. 
By  Holt,  chief  juftice ;  if  a  prebendary  hath  a  fole  body, 
the  biihop  upon  a  levari  facias  of  his  ecdefiaftical  goods 
inay  fcquefter  it ;  but  if  he  hath  but  a  body  aggregate 
With  the  dban  and  chapter,  he  cannot  lequefter  it.  In 
this  cafe,  the  profits  of  the  fellowfhip  are  but  cafual  divi« 
dends,  in  which  before  divifion  fTfir burton  hath  no  inte* 
reft,  fo  that  they  do  not  make  an  eftate ;  and  it  feems  in 
this  cafe  Warburton  is  not  a  clerk  bene^ced,  and  the  bi- 
fiiop may  return  that  he  hath  no  ecclefiaftical  goods* 
i,d.Ray.26s*  I  Salt.  120. 
DiftreOciiiiotto  I4«  Articuli  deri,  9  Ed.  2*  ft%  i.  r.  9.  It  is  complain- 
be  talced  in  tlic  ^d ;  that  tbi  king* 5  officers^  as  Jhniffs  and  otbtr^  do  intir  in$§ 
JhJtd.'^*         /A^/p«  ofiht  church  to  take  diftriffis^  andfomtimes  tbiy  taki 

the  farJorCs  beqfts  in  the  king^s  highway^  when  they  have  ne* 
thing  but  the  land  belonging  to  the  church*  Anfwer  :  7he 
king's  pleafure  is,  that  from  henceforth  fuch  difirejfet  ftiaU  net* 
iher  be  taken  in  the  king*s  highway^  nor  in  the  fees  tubareuntb 
churches  in  times  paft  have  been  endowed  ;  neverthelefs  be  will* 
eth  dtflnJIes  to  be  taken  in  pojfejpons  of  the  church  newly  par* 
chafed  by  ecclefiaftical  per  fins  ^ 

Fees  of  the  church"]  That  is,  lands  belonging  to  the 
church.     Lind.  26%. 

Parfins']  Here  parfons  (re&ores)  be  named  but  for  ex* 
imple;  for  this  law  extendeth  to  other  ecclefiaftical  per* 
fons.     2  In^>  627. 

'  From  henceforth  fuch  diftrejfes  fieiU  not  be  iahnl  Notwith- 
^nding  that  the  king's  officers,  as  fheriffs  and  otberf, 
are  mentioned  in  the  complaining  part,  yet  lord  Coke  fays 
this,  law  bindeth  not  the  king^  when  he  is  party,  for  any 
debt  or  duty  due  unto  him,  becaufe  the  diftrefs  or  other 
procefs  for  the  king  is  got  exprefsly  named  (in  the  enafi* 
ing  part},  but  diftrefies  generally :  And  this  jppearetb, 
he  fays,  by  a  book  cafe  (27  JJf.  p.  66]  \  a  prior  brought 
a  bill  of  trefpafs  againft|the  iberiflF,  for  entering  into  bis 
.ian^luary,  that  is,  within  the  circuit  of  the  fciie  of  his 
|5riory,  and  took  away  his  beafts.  The  defendant  faid, 
that  he  was  Oierifi^,  and  that  the  prior  loft  ifiiieain  the 

court 
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'  court  of  common  pleas,  and  a  writ  iilued  to  him  to  levy 
the  ifliicf,  and  that  he  cntred  into  the  fanduary  becaufc  he 
could  not  find  a  diftrefs  without. ,  Whereupon  the  plain- 
ttiF  demurred,  and  judgtnent  was  given  againft  the  plain* 
tiff.  Which  proveth  that  the  (heriff  in  that  cafe  could 
not  have  returned,  upon  the  procefs  to  bim  direfied,  that 
he  is  a  clerk  beneficed  having  no  lay  fee,  2  hfi.  627. 
Nevertbelefs,  the  words  are,  that  fuch  diftrefies  (quod 
diftfidiones  hyju/modi)  fliali  not  be  taken  \  which  mani* 
fefily  refer  to  the  coroplaiift  preceding. 
'  Shall  miibir  bi  iaktn]  And  if  they  be  taken,  the  party 
aggrieved  may  have  a  writ  for  his  relief.    Gibf.  15. 

Havi  biift^  gtidowed]  This  is  to  be  taken  in  a  large  fenfe; 
for  here  the  fees  that  they  have  by  reafoo  of  their  founda- 
tion, or  by  reafon  of  their  dotation  or  endowment,  are 
included.     2  Inji.  627. 

Eudpwid]  The  poileffions  of  the  church  are  the  endow* 
inent  of  the  church,  and  they  are  accounted  as  tenants  ia 
dower.     2  Infi.  627. 

PaJJiffions  of  tbi  church  newly  purchafid  by  tccl/fiafllcal 
pcrfoHs]  Concerning  taiks,  tenths,  and  fifteenths  grants 
ed  by  parliament  to  the  king,  the  pofleflions  of  ec- 
defiaftical  perfona^  which  they  acquired  fioce  the  20 
Ed*  X.  either  by  purchafe  or  z6t  in  law  were  charge- 
able thereunto:  but  thofe  which  they  had  at  that  time 
were  not  charged  therewith.  And  the  reafon  thereof  was 
this :  The  pope  (after  the  example  of  the  high  prieft 
among  the  Jews,  who  bad  of  the  Levites  the  tenth  part 
of  the  tithe)  claimed  by  pretext  thereof  a  yearly  tenth  part 
of  the  value  of  all  ecclefiaftical  livings.  This  portion 
or  tribute  was  by  ordinance  yielded  to  the  pope  in 
20  Ed.  I.  and  a  valuation  then  made  of  the  ecclefiaftical 
livings  within  this  realm,  to  the  end  the  pope  might 
know,  and  be  anfwered  of  that  yearly  revenue,  fo  as  the 
ecclefiaftical  livings,  chargeable  with  that  tenth  (which 
was  called  fpiritual)  to  the  pope,  were  not  chargeable 
with  the  temporal  tenths  or  fifteenths  granted  to  the  king 
in  parliament,  left  they  (hould  be  doubly  charged :  but 
their  pofleflions  acquired  after  that  taxation  were  liable  to 
the  temporal  tenths  or  fifteenths,  becaufe  they  were  not 
charged  to  the  other.     2  Inft.  627. 

Newly  purcha/ea']  In  which  (he  temporal  lords  bad  a 
right  of  diftratning  i  which  right  they  ought  not  to  lofe, 
by  the  pofleifiont  coming  into  the  hands  of  ecclefiaftical 
perfons.  For  where  any  burden  real  lieth  upon  any  land 
or  place,  the  thing  itfen  ^aflcth  with  its  burden.   Lindw. 

Pur^ 
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5  Purcbflftd']  Either  to  their  own  iifc,  or  to  the  ufe  of  the 

church.     Lindw.  268. 
t^haUnotbe  15.  If  any  ecclefiaftical    perfon   knowledge   a   flatute 

takerton  »  fta-     merchant  Of  ftatutc  ftaplc,  or  a  recognizance  in  the  nature 
Jr  ftaple.  ^^  ^  ftatute  flaple ;  his  body  (hall  not  be  taken  by  force 

of  any  procefs  (hereupon,     i  hjl.  4. 
Free  frrpi  totii         i6.  Amongd  the  Saxons,  the  lands  of  the  clergy  were 
and  other  charges  charged  to  caftlcs,  bridges,  and  expeditions.    Waki's  State 
)^,y^  or  tne  i^n.  2. 

But  after  the  intr6du£lion  of  the  Romifh  canon  law, 
,  they  obtained  exemptions.  -     . 

And  lord  Coke  fays,  that  ^cclcfiaftlcal  perfons  ought 
to  be  quit  and  dircharged 'of  tolls  and  cufloms,  ai'irage, 
pontage,  paviage,  and  the  like,  for  their  ecclefiaftkral 
goods;  and  if  they  be  molefled  therefore,  they  may  have 
a  writ  for  their  difcharge.     2  hjl.'  3. 

Which  writ  they  may  have  out  of  the  chancery  made 
of  courfe  wiihout  petition  or  motion,  dire£led  to  the  par- 
ty that  diflrains  or  difturbs  thehi^for  any,  of  rhefe  things, 
.commanding,  (hem   to  defift ;   and  if   fuch   vvric  be  not 
^  '  obeyed,  the  curfitor  of  courfe' >^ill  make  out  an  alias  and 

pluries;  and  if -none  of  tl^efej  \vill  be  obeyed,  an  attach-* 
ment  to  arr(;ft,the  part^,  and  detain  him  till  he  obey, 
I>fgSh  p.  i.\c.  u.    '     ,        •    ' 

But  this  and  tne  like  is  always  to  be  underftood,*  with 

this  exception,    viz.  provided  that  no  ad  of  parliament 

bath  ordered  otherwife.  *    !    . 

llot freed  from         J?-  Anciemly,    indeed,    it^was  held,    that  clergvmcq 

fltcn/iai  chargps    ^re  not  to  be  burdened  in  the  general  charges  with  the 

by «a.of patiw.    Jajty  of  this  realm;  neither  to  Se  troubled  Or  incumbred, 

^>"^'  '  Imlefs  they  be  fpecially  named  and  exprefsly  charged  by 

fome  flatuie.   ^  God,  Rep,  194. 

Thus  Dr.  Godolphin  obferves,  that  the  ftatute  of  hui 
and  cry  charges  the  inhahiiants  and  refiants  ;  but  it  halh 
nevei'.b^en  taken,  fa>s  he,  that  parfons  and  vicars  are  in- 
cluded, or  (hall  be  contributory  in  robberie*.  In  the  fame 
ftatute  are  watchings\  yet  the  clergy  thereby  are  never 
charged.  The  ftatute  for  highways^  charges  tvtty  huf' 
bolder ;  yet  this  hath  never  been  taken  by  ufage  to  charge 
the  clergy.  Alfo,  the  charge  oi  gaols  \  the  a£l  fays  all 
reftantsiti^W  pay  :  yet  hav^  the  clergy  never  been  charged. 
Thus,  where. the  iridgi  aft  fays,  alt  inhabitants  fhill  be 
aflefled ;  it  muft  mean  all  fuch  only  as  are  chargeable  to 
f  pontage.     God.  Rtp.  1 94,  5. 

*  But  now  the  contrary  doftrine  prevails,  that  clergymen 

are  liable  to  all  charges  by  ad  of  parliament,  ynlefs  they 
ire  fpecially  exempted. 

Thus 
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Thus  they  arc,  both  in  rcfped  of  their  tithes  and 
glebes^  liable  to  contribute  to  watch  and  ward,  to  the  re- 
pair of  the  highways,  and  may  be  rated  or  taxed  by  t))e 
commiffioners  of  fewers ;  they,  as  well  laymen,  are 
chargeable  to  the  poor  maimed  foldiers  or  poor  prifonerSf 
county  rates,  and  (hall  contribute  towards  fatisfying  for 
a  robbery  committed  within  the  hundred,  and  all  other 
publick  charges  impofed  by  a6t  of  parliament.  And  this 
bath  been  refolved  upon  debate,  as  Hale,  chief  jufticc,  faid, 
before  all  the  judges,  T.  27  C.  2.  in  the  cafe  of  Tf^tbb 
and  BaUhelor.  Watf.  ch'.  40.  3  Kcb,  255.  476.  i  Ventr, 
273.     2  Lev.  139.  , 

And  particularly,  in  the  cafe  of  bridges^  the  (tatute  of 
the  2  2  H.  8.  fays,  the  jufHces  of  the  peace  (ball  aflefs 
tUirj  inhabitant  towards  their  repair :  by  which  words  tvery 
inhabitant  lord  Coke  fays,  all  privileges  of  exemptions  or 
difcbarges  whatfoevcr  from  contribution  (if  any  were)  are 
taken  away,  altho'  the  exemption  were  by  a£l  of  parlia-' 
mcnt.     2  InJI.  704. 

And  in  refpcft  of  the  highways^  where  the  ftatutes  di-  * 
reft  that  the  parjjhhners  of  every  parifh  (hall  repair,  Mr. 
Hawkins  obfcrves  thereupon,  that  pcrfons  in  holy  orders 
are  within  the  purview  of,  thefe  ft;itute«,  in  refpedl  of 
their  fpiritual  poiTeflions,  as  much  as  any  other  perfons 
whatfoever,  in  refp^6t  of  any  other  pofTeffions ;  for  the 
words  are  general,  and  there  is  no  kind  of  intimatidn'that 
any  particular  perfons  (hall  be  exempted  more  than  others. 
I  Haw,  204. 

18.  The  canwcnl  habit  (properly  fpeakina)  is  that  Apparel. 
which  is  injoioed  bv  the  canons  of  the  church.  But  in' 
a  matter  fo  fluftuating  as  that  of  drcf?,  it  rs  impoITihle 
to  lay  down  fules^for  apparel  in  one  age,  which  will  not 
appear  ridiculous  in  the  next.  In  flich  cafe,  the  ^r°nora! 
ilule  can  only  be,  that  clergymen  fhall  appear  in  h/oit  and 
drcfs  fuch  as^  (hall  comport  with  gravity  and  dc^encv, 
without  effeminacy  or  afFtdtatinn. 

The  canons  for  the  habit  of  clcrrrymcn  are  chiefly  thefe 
two  that  follow:  which,  for  the  rcafon  above-mentioned, 
arc  now  become  matters  only  of  curiofity  and  fpecuJation. 

By  a  conftitution  of  archbifhop  S/r^./iT'/,  in  the  year 
1343,  in  the  rergn  of  king  Edward  the  third  :  The  out- 
ward habit  often  (hews  the  inward  difpofitifjn  ;  and  tho* 
the  behaviour  of  the  clergy  ought  to  be  the  inr!ru(Slion  of 
the  laity,  yet  the  prevailing  exccfl'es  of  the  clergy,  as  to 
tonfure,  garments,  and  trappings,  give  abominable  fcan- 
di\  to  the  people  ^  becaufe  fuch  as  have  dignities,  par« 

fonages. 
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fonageSi  honourable  prcbends»  and  benefices,  with  cure$ 
and  even  men  iif  holjr  orders,  fcorn  the  tonfure  (which 
is  the  mark  of  perfefiion,  and  of  the  heavenly  kingdom), 
'  and  diftinguifli  themfelvef  with  hair  banging  down  to 
their  fhouTders,  in  an  effen:\tiiate  manner  ^  and  apparel 
themfelves  like  foldiers  rather  than  clerks,  with  an  upper 
jump  remarkably  (bort*  with  exceffive  wide  or  long  fleeves, 
not  covering  the  elbows,  but  hanging  down  ;  their  hair 
curled  and  powdered,  and  caps  with  tippets  of  a  wonder- 
ful length ;  with  long  beards ;  and  rings  on  their  fingers ; 
girt  with  girdles  exceedingly  large  and  coflly,'  having  pur» 
Tes  enamelled  with  figures  and  vaYious  fculptures  gile, 
hanging  with  knives  (like  fwcrds)  in  open  view;  £eir 
ihoes  chequered  with  red  and  green,  exceeding  long,  and 
varioufly  indented ;  with  croppers  to  their  faddles,  and 
horns  hanging  at  the  necks  of  their  horles ;  and  cloaks 
furred  on  the  edgen,  contrary  to  the  canonical  fanAions, 
fo  that  there  is  ho  diftindioo  betw.een  clerl^  and  laicki, 
which  rendreth  them  unworthy  of  the  privilege  of  their 
order:  we  therefore,  to  obviate  thefe  mifcarria^es,  as 
well  of  the  maflers  and  fcholars  within  the  univerfities 
of  our  province,  as  of  thofe  without,  with  the  approba^ 
tion  of  this  facred  council  do  ordain,  that  all  beneficed 
men,  thofe  efpecially  in  holy  orders,  in  our  province, 
have  their  tonfure  as  comports  with  the  fiate  of  cWrgy 
men  ;  and  if  any  of  them  do  exceed  by  going  in  a  re« 
markably  (hort  and  clofe  upper  garment,  with  long  or 
unreafonably  wide  fleeves,  not  covering  the  elbow,  but 
hanging^  down,  with  hair  undipped,  long  beards,  with* 
rings  on  their  fingers  in  publick  (exceptmg  thofe  of  ho* 
nour  and  dignity),  or  exceed  in  any  particular  before  ex- 
prelTed ;  fuch  of  them  as  have  benefices,  unlefs  within 
fix  months  time  they  (ball  efFedually  (cform  upon  admo- 
nition given,  (hall  incur  fufpenfion  from  their  office  ipfo 
fado,  and  if  they  continue  under  it  for  three  months, 
they  (hall  from  that  time  be  fufpended  from  their  benefice 
ipfo  jure  without  any  further  admonition :  And  they  (hall 
not  be  abfolved  from  this  fentence  by  their  diocefans,  till 
they  pay  the  fifth  part  of  one  year's  profit  of  their  bene- 
fices to  be  diflributed  to  the  poor.  If  they  6e  unbeneficed, 
they  (hall  be  difabled  from  obtaining  a  benefice  for  fo«r 
months.  And  fuch  as  i^re  (Indents  in  the.  univerfities,' 
and  pafs  for  clerks,  if  they  do  not  eflFedually  abftsia 
from  the  premifTcs,  (ball  be  ipfo  fa^  difabled  from  taking 
any  ecdefiaftical  degrees  or  honours  in  thofe  univerfities, 
till  by  their  behaviour  they  give  pf oof  of  their  discretion 
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as  becometh  fcholars.  Yet  by  tl^is  conftitotion  we  in« 
ftend  not  to  abridge  clerks  of  open  wide  furcoacli/  called 
table-coats,  with  fitting  fleeves  to  be  ufed  at  fcafonable 
times  and  places  |  nor  of  Oiort  and  clofe  garments,  whilft 
they  are  travelling  in  the  country,  at  their  own  difcrecion. 
LinJ.  I  as.    7«£ff/  Stratf. 

7Vir/iif/]  This  fignifieth  Ibmetimes  not  only  the 
Ihaved  fpot  on  the  crown  of  the  bead,  but  the  whole 
ecclefiaftical  cut,  or  having  the  hair  dipt  in  fuch  ^  fa« 
Ihion;  that  the  ears  mjghc  be  feeoj  but  not  the  forehead* 
yQbnf  Siratf. 

Sttrcoais]  Made  to  fave  better  cloaths,  efpecially  la 
eating  and  drioking  at  home,    LinJ.  124. 

And  by  the  fevency*fourth  canon  of  the  canons  in  the 
year  1603.     Arcbbiihops  and  bifliops  (hall  ufe  the  accuf* 
tomed  apparel  of  their  degrees :    Deans,  maSers  of  col« 
leges,  archdeacons  and  prebendaries  in  cathedral  and  col* 
Jegiate  churches   (being  priefts  or  deacons),  dodors  in 
divinity  law  and  phyfick,  bachelors  in  divinity,  mafters 
of  arts,  and  bachelors  of  law,  having  any  ecclefiafiical 
living,  ihall  ufually  wear  gowns  with  (landing  collars  and 
fleeves  ftrait  at  the  hands,  or  wide  fleeves,  as  is  ufed  in 
the  untverfities,  with  hoods  or  tippets  of  filk  or  farcenet, 
and  fquare  caps.    And  all  other  minifters  (hall  alfo  ufu^ 
allv  wear  the  like  apparel  as  is  aforefaid,  except  tippets 
only.    And  all  tbe  (aid  eccle(ia(lical  perfons  abovemen- 
ttoned  (hall  afually  wear  in  their  journies  cloaks  with 
fleeves,  commonly  called    priefts   cloaks,    with   guards^ 
■  welts,  long  buttons,  or  cuts*     And  no  eccle(iaftical  per* 
(on  (hall  wear  any  coife  or  wrought  night*cap,  but  only 
plain  night«caps  of  black  (tik,  fatten,  or  velvet.     In  pri- 
vate houfes,  and  in  their  ftudief,  the  faid  perfons  ec- 
clefiaftical may  u(e  ^ny  comely  and  (cbolarlike  apparel, 
provided  that  it  be  not  cut  or  pinkt,  and  in  publick  not 
to  go  in  their  doublet  and  hofe,  without  coats  or  caf- 
focks*     And  not  to  wear  any  light  coloured  (lockings* 
Poor  beneficed  men  and  curates  (not  being  able  to  pro- 
vide themfelves  long  gowns)  may  go  in  (hort  gowns  of  the 
/afliion  aforefaid. 

Particularly,  the  bandf  we  may  obferve,  is  no  part  of 
the  canonical  habit ;  being  not  fo  ancienr  as  any  canon  of 
the  church.  Archbi(hop  Laud  is  pt6lured  in  a  ru(F,  which 
was  worn  at  that  time  both  by  clergymen  and  gentlemen 
of  the  law;  as  alfo  long  before,  during  the  reigns  of 
king  Jaoifs  the  firft,  and  of  queen  Elizabeth.  Thfeband 
,nmc  in  with  the  puritans  and  other  (eclaricF,  upon  the 
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downfal  of  epifcop^cy ;  and  in  a  fev  years  'afterwards  btf< 
came  the  common  habit  of  men  of  all  denominations  and 
profeffions :  which  giving  way  in  its  turn^  was  yet  re- 
tained by  the  gentlemen  of  .the  long  robe  (both  ecclefia^ 
fiical  and  temporal),  only  becauTe  they  would  not  follow 
every  caprice  of  fafliion.  Indeed  moft  of  the  peculiar  ba« 
bits,  both  in  the  church  and  in  courts  of  jufiico  and 
in  tbe  untverfities,  were  in  their  day  the  common  habit  of 
the  nation ;  and  were  retained  by  perfons  and  in  places 
of  importance,  only  as  having  an  air  of  antiquity,  and 
thereby  in  fome  (brt  conducing  to^  attrad  veneration: 
and  the  fame  on  the  other  hand,  in  proportion  do  per- 
fuade  to  a  fuitable  gravity  of  demeanor ;  for  an  irreverent 
behaviour,  in  a  venerat>le  habit,  is  extreiBely  burlefque  and 
ungraceful. 

19.  By  Camn^  75.  No  ecdefiaftical  perfons  (hall  at  any 
time,  other  than  for  their  honeft  neceffities,  refort  to  any 
taverns  or  alehoufes^  neither  (hall  they  board  or  lodge  in 
any  fuch  places.  Furthermore,  they  (hall  not  give.them* 
felves  to  any  bafe  or  fervile  labour,  or  to  drinking,  or 
riot,  fpending  their  time  idly  by  day  or  by  night,  playing 
at  dice,  cards,  or  tables,  or  any  other  unlawful  game. 
But  at  all  times  convenient,  they  (hall  hear  or  read  fome- 
what  of  the  holy  fcriptures,  or  (hall  occupy  themfelves 
with  feme  other  honefl:  ftudy  or  exercife,  always  doing 
the  things  which  (hall  appertain  to  honefty,.and  endea- 
vouring to  profit  the  church  of  God,  having  always  in 
mind,  that  they  ought  to  excel  all  others  in  purity  of 
life,  and  (hould  be  examples  to  the  people  to  live  well 
and  chriftianly,'  under  pain  of  ecclciiaftical  cenfures  to  be 
inflidled  with  feverity,  according  to  the  qualities  of  their 
offences* 

20.  Neverthelefs,  lord  Coke  fays,  by  the  common  law 
of  tbe  land,  clergymen  may  ufe  reafonable  recreations,  in 
order  to  make  them  fitter  for  the  performance  of  their 
duty  and  office.  '  2  Jtifi,  309. 

And  albei^  fpiritual  perfons  (he  fays}  are  prohibited,  by 
the  canon  law,  to  hunt ;  yet  by  the  common  law  they 
may  ufe  the  recreation  of  hunting.  And  after  the  dcceafe 
cf  every  archbifliop  and  biChop  (amongft  other  things)  the 
king  time  out  of  mind  hath  bad  his  kennel  of  hounds,  or 
a  compofition  for  the  fame.     2  Inft.  309. 

The  foundation  of  which  cuftom  was  this :  It  ap- 
peareth  by  many  records,  that  by  the  law  and  cuSom 
of  England,  no  bi(hop  could  make  his  will  of  his  goods 
•r  chattels  coming  of  bis  bi(hoprick»  without  the  king's 
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licehce.  Wlierebpcn  ^e  bi&ops,  ttiift  \h^V  mtght  freery 
nimkc  ^lieir  willi,  yielded  to  give  to  ttie  king  after  thete 
deceales  refpediyef|r  for  ever  fix  thih^ft:  i.  Their  Beft 
liorft  or  palTrey,  with  bridle  and  faddl^.  2.  A  cibilf 
with  %  cape.  •'  3.  One  ciip  with  a  cdver.  4,  One  btfoii 
ind  ewer*  5.  One  ring  of  gold,  6.  Their  kennel  of 
feoun3s«    t  Inft.  138. 

31.  Bjtbe  I  f/.  7.  r.  4. ,  It'fliall  be  lawful  to  all  arch-  Maybt!nprl« 
liSbop^  and  bj^fhops,  and  other  ordinaries  having  epiftopaT  foM^  by  the  rpi« 
jurifdiaion^  JQ  punilh  and  chaftlfe  pricfts,   cftrks,  and  [JJ^j^** 
religious  ipe^dt  as  (hall  be  convided  bbfore  them  by  exa- 
mination ah({  other  lawful  proof  requifire  by  the  law  of 
yi^  cb^^rcbt  of  advoutry,  fornicatioto,  inceft,  or  any  other 
flertily  incoAtinency,  by  committing  them  to   ward  and 
prifoP|  there  to  abide  for  fuch  time  as  fllall  be  thought  to 
thqic  discretions  convenient  for  the  quality  and  quantity 
pf 'their  trefpafs. 

22.  No  fpirituil  perfoh  Ihatl  tate  to  firtn  to  himfelf,  ShaUBottafreta 
or  to  any  perfon  to'  his  ufe,  of  the  leafe  or  grant  of  any  fi™awtfaf. 
perfon  by  writings  or  by  word  or  otherwlfe,  by  any  man- 
OCT  of  meant,  any  manors,  lands,  tenements,  or  other 
beredtuments,  for  term  of  life,  for  term  o(  years,  or  at 
will;  on  pain  of  lol.  a  month,  that  he  br  any  other  to 
his  ufe  (hall  occupy  any  farm  by  reafon  of  any  fucU 
leafe  or  grant :  half  to  the  king,  and  half  to  him  that 
Ihall  fue  in  Any  of  the  king's  courts,    it  //.  8.  r.  13. 

Provided,  that  this  (hall  not  extend  to  any  fpiritual 
perfon,  for  taking  to  farm  any  temporalties,  during  the 
vacation  of  any  archbilboprick,  biflioprick,  or  any  col- 
legiate or  cathedral  church.    /  4.  ^ 

Nor  to  any  fpiritual  perfon,  that  (hall  tender  or 
make  any  traverfe  upon  any  office,  concerning  his  free- 
hold.  •/.  4. 

Aflid  provided,  that  every  fpiritual  perfon  may  take 
in  farm  any  mefles,  manfions,  or  dwelling  houfes,  hav« 
ing  but  only  orchards  or  gardens,  in  any  city,  borough,^ 
and  town,  for  his  own  habitation  or  dwelling,    f.  35. 

And  moreover  by  the  fame  ftatute,  no  fpiritual  perfon 
ihali  by  himfelf,  nor  by  any  other  for  him  or  to  his  ufe, 
bargain  and  buy  to  fell  again  for  any  lucre,  gain,  or  pro*. 
£ty  in  any  markets,  fairs,  or  othei[  pfa^es,  any  minnei^ 
of  catt)c»  corn,,  lead,  tin,  hides,  leather,  tallow,  fifh,' 
wool,  wood,  or  any  manner  of  viAual  or  merchaAdlfe| 
on  pain  of  treble  vafue  of  every  thing  fo  bargained  and 
bought  to  fell  agato;  iialf  to  the  king,  and  half  tO  hint 
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gain, t^  bet  void.    /.5..  .    ^    w 

,  5^ ^  ,,Pa>>J4f4r^hit4f  any  fuch  Currcu^l  petfon  Qui/ D^ 
"iMfiUloutt  friiud  pr  Ci9Vio>  to  buy^any  horfes,  mares^  o^ 
lAulea,  jGi^tbe  ohijf  if^tcnt  to  o^cUpjr /6r  hi(hfelf^ac.hi^ 
fi?f  V30t«,^  to  tid€  lo  and,  fro  .upon  his  iieccffiry  |)uj^i)c&, 
or  SM\y  oiKcf  cat  tela  or  go64$,  to  thf;  only  inteifr  W^thd 
buying  thereof  to  be  ea>p|pyed  ^a«d  put  iti  an  J  abouclfiis' 
necc^y  apfiarel  o(  his  own  houfe'^  or  of  fils  perfod^^n^ 
V  fcfvaniSt.pi^  ^n  for  and  about. the  only  dec^pyio^^/ma;^ 

I  '  iwipg»  9r  tilf*g^.  pf  his  owji  glebe,  br^.  (fedl^art  taiuls  an** 
ii^x^  to  bis.ch.urQb,  or,  for  the  oeceiTary  e^dnencet  of  .hif 
own  Jiouibold  keqpipg.^  and  aftqr  the  buying  of  any  fucll 
kufetf  cattela  or  goc^s*  or.^exei;cire  of  theol,  bappeoeth^ 
to  miflikjf  any  of  theai  that  tbey  flioi^ld  libt  be  ^6oA^' 
proivable,*  npr  convenient  for  .any  ibe  CiicT  puipolka  for 
the  whicb^  tbey  were  bougbt :  fucb  perfon  inay.  iaw- 
fl|l)y,il9rgf^o,,aiKl  pfit  a«|r«|:  fupb  ^ingf,  withputX^aud  or 
covin«  .  JC  6.  ^  *  '    .L  '\ 

And  providedi  that  Civery  fpiritual  ptrConffioi  hniing 
Juffiiont  gUhi  or  demean  lands  in  their  own  bands  in  the 
light,  of   their  cbiircbes,  for  paAurage  of  cft|let   or  for 
increaie  of  cof n«  for  the  ohly  expences  oF  thefr  houiholds, 
\  or  for  their  carriages  or  journies,  may  take  in  farm  other 
landsy  and  iniy  and  feH  com  and  cattle  for  the  onlf-^nc* 
nurance,  tillage,  and'pafturagc   of  fuch  farms^    fo  that 
'    the  increafc  thereof  be  al way -employed  for  the  only  ex- 
pences in  their  boulholds-  ^nd  bofpiralitie^t  and  not  in  any 
wife  to  buy  and  fell  again  for  any  other  commodity*  lucre. 
Of  advantage,   any  corn  or.  cattle  renewing*  coming  or 
growing  in  ahd  upon  any  fuch.  farm,  or, Qtherwifc,'3>at 
Qlily.the  ren^aiofand  overplus  above  their, fxpei[i€eiJcif  their 
houfholds  if  any  fuch  (hall  happen  o^  tbe  brf^  apd  in* 
create  thereof,  without  fraud'  or  tovin.    /  3,     , . 
.  Hot  having  [uffictint  gUht\  'T\C\%  hath  been  pleadedt  and 
^e  plea  allowed,  as  oft  as  any  adigfl  batb  been  brought 
upon  this  datufe.     Gibf.i^^, 
8h«li  not  Veep     \  ^z^   ^^  fpiritual  perfon  fhaH  have,  ufe,  or  k^ep.  by 
•  t«'-h«^«*«  or      ^limi'clf  or  by  any  perfon  to  bis  ufe  atiy  tanhoufc;  nor  any- 
brcwhoufe.         bfcwhojufe,  to  any  Other  ufe  than  only,  to  be  f^ei^t  and 

occupied  in  his  own  houfe:  ori  pain  of  loU.  a.  i^nth; 

b^jPtQ  the  Jli^ingt  and  balf  to  him  that  will  fue  in  any  of 

tbe  king's  cbi/rts.'  '  %i  H*  8.  r.  13.  /  3a. 

sb«i>  not  rciin-    *  24.  By  Canon  76^    No  man  bemj^aomittl^  a^enoon  or 

,j.jfl.hu  prtfef.  fjiJniffer,  (hall  from  tbeocTcfortb  volunta^y.rel^nqiiifli  ihM^ 

^ame^  nor  ^lermxis  ^fo.  bicpfelf  i^  |^e  Mucfe  0t  hk  life^ 

jJo;    -    '  'i^   ^  ... 
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i%^  » lay Aair;  upon  paHi  of  e7rc6iiiihDafeatto)i. '  And  kht* 
Chutch#ardens  (hall  prercrtt  Hifii.  -        '' 

^5;  Aft^r  air,  th^fe  diftinaient  t)f  tbe  eler^  are  Ok*  Cooclttaoii. 
dowf  ?^er  than  (Bbffaricr;  being  Mbff'of  thetn  ikbonr 
matter^  ^ich  are  b^foleh^  aiM  of  nb  i^wfiathct:  Th^ 
w^^eHtUr^  atrtothe  fcope'and  purport ''bf  tbtm^  arft'fncb 
as  th«  cfer^  for  the  nioft  part'  would 'irhtife  16 'pnr  tl|toft' 
f fiemftlvel :  and  th^  privtie^fij'fach  a^  thejr'arej  fcemto' 
be^Hfcai'cely  wofrh  daiming ;  and  fome  of  them  one  wioMfl 
aTltidit  tm^eine  toh^tte  beenxaTcnlated  td  bring  a  difgfattt- 
imbn  the  d^rgv^  rather  than  to  be  of  any  reaf  benefit  tia 
tnem;  for^  why  Ihbuld  a  tlnrgyman  be  proteAed  ftrdirt' 
paying  hia  joft  debts  more  than  any  mhef*  peffon,  or  be 
faVed  from  pudiAimbrit  for  a  crrme  for  whidb  another 
p^rfbn  ought  to  bb hinged?  And  ic  is  hoped,  there  hath 
not  been  one  inftancc^,  of  a  clergyman  hairing  tiered  td 
claim  the  privilege  of  his  onjer  a  fecond  time^  for  a  criihe 
for  whrch  a  layman  by  the  lawa  of  bia  country  fhould 
fufFcr  death* 


.* 


Probate  of  Wills.    See  WiHif* 
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t.  pROCTORS  areofficera  eftabilOied  torepreftDfiii 
*  judgment  the  parties  Who  impbwer  them  (by  war" 
rant  under  their  hands  called  ^ptoxy)  to  appear  for  them,  to 
explain  their  rights,  to  manage  and  inftruft  their  caufe^ 
and  to  demand  |udgment«     2  Dom.  583* 

2.  By  the  3  J.  c.  5.  No  rccufant  convt A  fliall  prac* 
tife  in  tlie  ci\'il  law  as  prodor.  f.^»  [Repealed  by  the 
3i  (r.  3.  €•  32.  which  introduces  a  new  oath  to  be  taken 
by  Roman  cacholicks  prad  (ing  the  law.     For  which  fee 

l^oper^,  XXXV.  and  fl)at])d,  20.  b.} 

And  by  the  5  6.  2.  r.  18.  No  proAor  in  any  court 
{hall  be  a  juftice  of  the  peace,  during"  fucb  time  as  he 
fliall.  continue  in  thebufinefi  and  praAice'of  aprodoft 

3«  ^  tbeleveral  damp  ads;  every  admlflion  of  any* 
paffoti  to  the  office  of  prodfor  In  any  il  the  courts,  flbalt 
lipon  a  trcUe  40s.  ftampi  [fioce»  in  all)  8L  And  e^ttj 

*      *  Fa  prafiiiioi^ 
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iraa^qg  TpJiBtp^r  ftHofwy,  Roturr^  #r#Ar^.«ge;pt,>  m 
jprocurator,  rnuU  take  out  a  ce^ificalp^  4)iioii|)l}[j  vpqn 
w|i^9li.<f)c^  i^sU^clufged,  if  he  j^de  inaajiojf^^ilie 
ifiiii  o(  ^oWt^'OfT  lA  Lioodw^  JVeOstntofter^  Sovthw^l^ 
&,  PauGWy  &c.  Mfmjfnlcrtxwf^  or  witbin  the  bilUiof  oMr^ 
t^tyi^  Qi  ID  £4i|iWgbf<4  ftaoHxdiity  of  fU^  ui  afUhqittCF^ 
ga^rt  of  Gr^t  fir^tw^  3  U  2$  'C*  3«  <•  8o.]- 
^.  4.  C4{n.izq,  ^qnp  Iball  prpcurc  in  WftfCf^b^m^f^ 
fpev^,  uolefs  hpbe  tbemioto  Qoaftipite4  fn4  ^HP<4^lq4 
ly.  the  parley  hiiaft)4  ^if^.  before,  the.judge^  or  igr  M 
i|l  w^Ui  or  iiB^c^  ia  the.be§iniiii|g  of  thri^ic^  he  jbe  ly 
a  (file  fod  fifffici^iu  proxy  tl^eipnfio  werreo^ed  apd  ^« 
spied.  We  call  tb^t  proxjr  faffideot,  which  i$  ftrengMiniie^ 
^  Q»ftfifaKif*>y  fpov  eu^hcoiifal  feel,  wd  party  V  fiPlfo- 
bationt  or.^J^ft  k|is.fauficatiQn  tbcrewitbit  coQCHf^og» 
4|1  wluci^  proaUes  ib^ll  be  foirthwitli  bf  the  f<>d  pD^^ffii 
e3(bibitcd  ioto  t^e  couu,  ao^  bq.  fafrljr  kept  aini.  pc^(ien^ 
^  .$bf  rafter  in  the  publifrk  ffCgfifiFV  of  the  faid  fpi^* 
And  if  any  regifter  or  prodor  (hall  omnd  bcreii];,  h^  pL^. 
be  feduded  f/om  the  exercife  of  hit  office  fof  the  fpac;e  of 
two  monthst  without  hope  of  rcleafe  or  reftoringp 

5.  Oih.  .Whereai  a.co^omia  faid  to  pref»iU  tbatJie 
who  ia  cited  to  a  certain  day,  conftitMtes  a.  prodor .  Ac 
tl^tMay  without  lettera,  pr  by  letters  not  feaM  with  an 
anthencic  feail ;  by  which  meany  H  happenetb,  that  whil^ 
fuch  prodor  will  not  prove  bU  mandaae,:  or  coofirin  bfi 
letters  by  witnefle^^  or  Tome  other ,  iatpedinent  coneaM 
the  way,  nothing  is  dopi  t^t  daj^ .  nor  oa  tb^  foUow(i|ig 
day^  the  pro&of's  office  being  at  an  end  ^  and  <b  alt  for- 
mer. diligpQce  is  Ipft  without  eqy  f  ffieft ;  Aa  a  patHaw 
agajoft  tbU  blla^yt  we  do  ordain^  thi^  br^  (beiyturef 
fpecia)  pro^  be  cWlitvted  ^biblutely  iRthmt  any  Jimii-: 
a^  of.jri«scr.Q*if  lv..becopfti<nted^rtJie4*y»y^^ne(t 
ipr  one  dayQoly.b^  foe  feveral  dagrat.ta.b^^fpQtinveijF 

iaead  be*.  An4  ^  onai^AMihaU  bop(9^>y  «9  ai|th«a* 

^  wfitii|g.i  uo|e(i  he  bercqnftitwied  i|»,t;b^,a£)^pCiQQfKb 
or  the  conilitu^  ci^fiot.  eafily  fiod.a^i  j|iHl)coMC(ie4. 

yjW'fr  6^  t  *.i-  Vf .     -1.1  •.  1. 

.   6,  Putbam*  We  dpordaip,  that  fK^4fm%iW^ipfiimM 
lys  offi^  or  biihpp's  olicial,  0}a\lk  <e^.hi4,/f4rit»  fiV 
proxy^  unkr%  it  be  pubji^ltly  raqMeftedL/^^^  Aihifi«Wl» 
^  oHt  of  amt  w))eo;  he  «tbe^coj^uMy|i.|;N/fN9i^ 
ia.  known  to  be  the  principal  party. i8^iq(eO(4uid.pf^ 

imally  n^liifiAltJi^t^.  Ai¥Vwb«f<«^r,4«iii»riawb4Pl9Ba 
or  his  official,  or.  official  of  the  bilhof^,  ^l^jjfi^ilie.e^ 

%9V  P«^  ^  c«t»a  mal/^  ftall  be  ipA>.^d«  (elpeMcfl 

•feom 
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Mmi  VkioSte  liml  8m(;fit«  for  Amvynn: '  Antf  if\ny 
itfiKHBtrci'fbtlt  ilroeui*  if  Mfe  pfaxy  to'  be'm>d«i  he  ihaR 
W  Aifl^ft^^  for  fbrte  ]^eui  Anmii  hitf-ofic^  ^advoea^* 
Mrf'bl^  di^bM-tO'ftdM  u)f  ecdrfitfMcal  tehdfiee,  and  if 
fae4»e  toiafrmd  or  bfgtmbs  [UHhprtf^  in  fhtfe  dnyt  bt  ijuns  tti^ 
hlp&ek^d  u  h6ti  M  b$f»fit€^  htf  tiall  b^  excdcttittanicited 
Iplb  fkdoi  and  what^rer  fhtitl  be  done  hy  virtue  of  Aicll 
nH6  proxy  (kdl  ^  utterly  void  to  all  iotMta  and  pur* 
Bdfi^,  afKi  the  prndor  wHo  w«l  the  ehrief  ador  in  fuch'  fal* 
my  (hall  be  for  «var  repotted  (ikhii  executing  atiy  legal  aftl 
And  alt  of.the^  netevfneleft^  if  they  Ihall  bfe  donviaed; 
MU'tw  bound  to' rendkfr  damages  to 'the  paftyinjultdl 

. '  7.  tUm'.  tfS. '  Por^  l«(Bmiffig  and  abridting  tbe  multitikdo 
of  foits  aiid  corrttmtiMS)  as  alfo  for  preventing' the  com^ 
pKiidts  of  foitori  in  cotrti  eccl^afticid,  who  mafty  timei 
Ut  ov^browB  by  the  overfight  and  negligence,  or  b]^ 
tbe  fgrforance  artd  hiriifflcienc^  of  proAort ;  and  likewife 
ftr*tbe  fArtheranec  and  increafe  Of  learnirtg,  and  th«  ad« 
tratftement'of  civil  and  canon  la#;  following  the  lauda* 
ble  eiiftonta  lieretofore  obferved  in  the  courts  pertaining  td 
(be' aYcbbiAop,  we  will  and  ofdatn  that  no  prodor  exer- 
iSfing  iiil  any  of  therii  Arail  etitertaih  any  caofe  whatroever^ 
iHd'ktelsp  and  retain  the  fame  fer  t#b  court  days,  withoui 
tfl^cbutifei  and'  advioe  of  an'  advecat#,  under  pain  of  i 
year*l  ftfpenfion  from  his  praflice;  neither  ihall  tl^e  judge 
have  power  to  releafe  or  mitigate  the  faid  penalty,  without 
t^^refs  fbafndate  and  authority  from  the  archbifhop. 

#/•  2  ff^.  Ltig9f%  cafe*  A  pro£tor  of  doAor*s  cbrnmons^ 
who  had  done  buftheft  wkhoot  the  advice  of  an  advocate^ 
contrary*  fo  thi^  dknorf;  and  rtfufed  to  pay  a  tax  of  it}  s; 
bl^pofifid  upbft  htai  by  older  of  the  court  toward^  the  charg- 
ea  of  the  houfe,  and  was  fufpended  from  hii  offlce*,  pray- 
ed sr  mti^iMs  tn  the  court  of  ktng^a  benth  to  be  re« 
fldred :  bur  ic  was  denied,  and  faid  by  the  cotirf,  thsif 
oflkers  are  incident  to  ail  courts,  and  mu(V  psrtak^  of  the 
lia^re  ofthofii  feveriil  and  xefpedfve' courts  in  which  they 
attend';  and  the  judges,  or  thofe  '#ho  have  th^  fu^reme 
authority  in  fuch  courts/ are  the  proper  perfons  to  cenfure 
the  behaviour  of  their  own  officers ;  and  if  they  (hould  bd 
ttlfSakto,  ^  khng's  bench  cannot  rdidVe  h  for  in  all  cafes; 
where  fijtih' jiidget  keep  within  their  bounds,  no  other 
xsbwt  chil  c6i^e6l  thef#  errors  in  proceedings;  and  if  any 
wrdog  be  done  in  thif  tafe,  the  party  muft  appeal.  Giijl 
99J.  3  Md.  33». 

.  F  3*  8«  Cmt* 


;8qQt 


^^gkM^gk 


iRpitboui}  hit  Aiibrc»l|Kion  ;(fa0r  ifii4ll:«r  p«0if)iirc<rQi|^ipric 
tny  cau/b  dcpondiHg,  without,  the  knowledge  of  the  jmIvo* 
cate  retiiined  wi  (ife*d.iii  tbcr  ca}a<iiUwMlibrif)aoff>ft9Qr 
ftall  do  or  procufc  to  be^  done*  or  (hall  by  ^ny  colour 
ivbatfoever  4e^i;fMt|lhf  jadyooate  of  hi»^duiy.Qf  fee,  or  Qiail 
be  negligent  in  repairing  to  the  advocate  and  requiring 
bis  advice  what  ooMrfe  ia  lo  be  taben  in  t)ie  caufe ;  he 
^ati  be  fufpuidedifrom  all  praAiee.for  tbe^piace-of-fif 
(nonihft  without  hope  of  bei^^  -tberfuntp  reftored  bcfoif 
the  faid  term  lie  fully  <Qn)pleat. 

9.  Qan^  1 33.     F^iftiueh^  Wit-it* ra#9d.by  f ^periei^e, 
that  the  JoMdandj cpnBiM. cries  and 'clamours  of  proton 

jb  the  coi^tt  <>f tKe  althbiflK>p,  iNft^  Ol^lyir^vfblffifHilt 
andofFenfiw  (o  thtf  jud^^es'anfi  ad^%c»^»  but-^lfo  ^ve 
pccafipn  V)  the  ifa.ndew*^<>f^<3)9M«^mpl  %od  ^caUi^nli)^  idv 
w%rdt  the  ccprt  iifelf ;  k>  Ih^  end"  tha)  m^te-^re^jp^Q^maf 
be  had  to  the  dignify  tf  ih^  jpdge[,-and^iliaf  ,Qa»<i^<«iay 
inore  eaiVly  and  ^otnn^odipufly  be^hand^ed"  (md  idfTpilObeds 
we  charge  and  enjoin,  thill  all  pr<*»A#r8  ^h^heiC«^  cMirti 
^o  cfpecialiy  intend  that»  the  afis-te  ^ailHfully^tMifred  ^i|i|( 
Ut  down  by  the  regifter,  actoiVHrrg  tOiilNhad«iee>anilfdiff 
ftdion  of  the  advocate  I  .that  ihe  (aid.<pi<oAort  i«eirain  i^ 
fyctc\^  and  babbling,  and  behaVe  ^mfel^V  quifitfi^lid 
modeftly,  and^bac  wbeu- cither  Iheju^geii^  or  a4v'#eM«i^0r 
any  of  them  (hall  happen  to  (p«tJp^th^ypreA|Atiy  bf^iiiiEiili 
upon  pain  jof  filencing  for  two  whole  terms  ihffn«ft|M[f^ 
diately  foriowlog  ^^ry  fir'h  bfftioee^f  fhcird*^  ^Afidtf  Any 
of  them  (hall  the  fecond  time  t>ffend  h^eiiH  and  a/ter  4^ 
monittoo ftiall  not!  reform  himfelf,  Uc  hioa te^eeerpao^ 
moved  froifi  hii  pr|iflice<  •  j-'  '^-    ♦    jJ^»,>S'^ 

IQ.  It  hath  been  adjudged,  that  no  «)a|id«mu8  iiap  tq 
aeftore  .a  pf odor  of  do^or>  dommotiSt  adAit«w('ti^afi((iM| 
;:ppe^l  lay; from  the  deah  of  the  irchey  10  i\K>  Vf  hl>i/tfi|i 
^  vifi^U  l^^caufe  this  ia  an  eistil^iafttfal' o^Boe^iaiid^f 
matter  properly  afnd  Miy  cogr^t^abio*  iv  ttmr-catactrii^aiid 
ttat  the  temporal  courts  are  not  10  iiiicif  ihf  d#4  dr,  ifi^te 
into  tliis  fipntance,  or  jnto-Uhe  {Hiocef dii^  iiy.vittyanwf 
yvhereof  they  bate  ^  proper  JMri(t)ii£M<60«'  b|ic^vi^,4o=^gife 
credit  thereunto ;- altho'  ijt  was  urgedi  il|ai!);^3t^aiaisdaiinia 
d|d  not  lie  in  this  caie^  the  party  W|M|)4'be  witfaoueire^aev 
dy»  for  thfit  na^a^ze'  would  lie.of  ;i4bi%  officii  and^itboT 
an  afiion  oh  the  cafe  might  lie,  )^t  ic.pi|av1ird€68dife^ 
^pau%ajuryjBay  not  well^Oiviptfte  this  ^iHiuijp      pnow 

portioq 


♦  • 


##Cfo|i    ^  ,  ^s 


u^^ef)-^  tlfcic^ifjtnriamm'ocigh^  to  lie-in  thbbafei  as  welt' 
a^"  fdf<  Ml' sfYtorney  of  iknlrrfenicirdoart;  beorttfe  this  ii  ia^ 
OHhfefdf  k'iiuire^)iiWcll"tcontern.     3  ^sc.Mr^  j^i/  ♦^z* 

ViotOteket  hf  prodwrj  Sd4  TiU  jfttjfc  ^  *'    '  " 

'      Procitfaiion,  -  S^c  t^ifitdHtit);'      -^ ;      ^  "• 

' ' »     '  *♦•'      •    •♦•■''      •.    '      !•*,.-     «>,*     ,     M>  >'^  {>>'■««  I-  •*    *,* «    !.<..  .1  «^' 
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« .*  /^^  or  pnoft4icnce,^*Mid..  alk.  coricuoioUpiis  <«a<0Ic^9S.  '>^«Uc  by  tb 

or  wpfoQDg  ah]^  part  |boreaf  ^taccoiudiipc  oe^ridii^^  aM 
imppfturiM  introligton,  at  falfly«prQtei>diog  ^<x,eairaoiidipa«^ 
cy  cooimiAona  frooi  God,  and  terrifying  or  abuTiqg  ihe 
people  vith^.falfe  dcauaciatioi»  of  judgnenu*;  av^d,  all  '      .'    -^'n 
OfM  Jewdflefe  grofsly  fcandaioiisji  jpafmuch  aa  tKcy  tend,  ' 

toLAibirerl»all  rdigioaor  morality^  whii^i  are  tbc  ^puodav 
tfoA •  ofi  goveinmcnl)  ate  pusM^^ahJe  .by.  tbe  'teoiparjit 
Jinigea fwilh  fine  and  ioaprifonoiciity  and  alfo  filch  ^orporaL 
Hi^MBdua  pttnUbmeni  >af.co4hp  court  ki  discretion  (hall; 
fpcn»'«ieet^  <aoo^iig«to.tbc  beinoM(heGi  of, the  ocimet 

y  AIToyMfidilioua  ^ords,  10  drrogatioa  of  the  eftitl|li(hecl 
Cfl^toOy  aim  iadiAabiey  a«  tendiog  to  a  breacli  of  tba, 
peaces  «aabefeyiyl>iir  religion  ia  a  new  leligign,  preach^, 
J0g  ta  but  prattlingt  and  prayer  qnce.a.jday  ia.more.edi*! 
fyingki   X  •H^Wt'f*'  ^     ^' 

T-ai*  fiy  ibe*  9  U  ,iO  ^t  •'•  32.    If  aqyt  perfqn,  having  Df priylnt tbe 
btBalcdtioate«^:in.or  at  ^iny  tioeiMvin^  wa^c^jyofcflion  pf-  ^y^^j^.'^J'*  * 
theiofartftian  religiDnwtbinjhU  rf^alm^.fli^U  by  u^rUii%  wntiof. 
painting 'CeadiMIt  01?  advif<«4  ijpeaking  deny  anyone  oC.i^ 
Seftfifo^  in  tkeHoly^TfitMty  to  be.God*  pr  ibat|  a%rt  or, 
oiimiaiift  thei Q  are  moregodaihen  one^  or  fliaU  dc^y  ()hii 
chiilKan  nKgioil  to  be  troe,  or  tbe,boly,fcriptMPcs.of  thj? 
okhiMtd;aciiir  teftaoient  la  be  <»f  diviiie  autbori/^yi  ^aod  flvall 
iffpm  ittdiftinenl  or  information  in  any ;  of  itts.  |n^jefty*i« 
eoilft»>ac  WeftniuifUMor^^at  theaffia^ay^Jbo.thereof  lawir 
foil/conviAed  by  thcoaib  of.  two  or  nsoie  w^tneArai  b|^ 

ft)all  for  ^0  Arft  ^fifoc^'lMt  difable4  to  bive  nqy  o^^e  pr 
.     ->  f4  employ- 


^6.  mmm^ 

.^   .  c)wloff)¥KOt'Or*«P^  ^^^  apperuioipg  fliitiqiilo  ;-  Am:  UlR, 

AfOf)4  P&ace  fliaU  he  diia^kd  to  prqfecuc^  tpy  a^^ion  or 
iijiipfqi^uoa  in  imr  coart  of  law  or  equicf ,  or  to  b^.  gy$f^ 
di^H'pf  «aii]r  obUo^  ^of  executes  d«  ivdminiftn^'  ^  Mf 
p^foff^  or  capable  oTafiy  legacy  or  deed  of  gtft^  or  tobear 
any  4iS^for  tv^fi,  vitbif  this  «e^Uf»,^  zjfA  ^ILalfo  fij^ 
iaiprifofHncDC  for  the  (pace  of  cbifee  years  fiom  the  timo 
of.  Xuch  <;opvidioa»  /,i--- 

Provided^  that  lio  perloh  fliall  be  profe^uled  bythb 
ad  Ant  ai^  words  fpoken^  ualels  the  information  thereof 
flkill>*be  ^gtven  iipoAoatli  befova  ajuflke  ottbe-peaeey 
witbiA  four  days  after  iech  words  ^ken;  and  the  pro^ 
fecattop  vt  fuch  oBeagt  be  withi4  thretf  months  Mu  fuch 

information.,  /'%►•* 

.  Provided,  that  any  pertoo,  con?  lAed  bf  any  the  afore^ 
faid«RiQat%  (kali  for  j^efirft  oflSinteJiipiSiiihiiadkiioir:! 
Icdgmem  «and^  nemitnoiatioai  of  iiich^  offenod  or  esroiacoiB 
QpiAinM  in  the  fiuae^Durt  wfaem  be'svaa  QcuitiAidi  w)ihlo 
ia-fqur  imootba  iter  his  oonvidioo)  hetdifchargftd  horn- 
all  pasakieB  and  dilafailides  incuned  by^  fmab  coaiPiftieiir 

TnMini  xU  }«  %  the  3  Jn^a  di,  tf>any  per4Mi^  flidli^i»  any  (hgfk^ 
te«iaft«gc.  pij^y^^  interlude,  ibew,:  matse-gamti  or  pagettit%  ji'Umg^ 
'^'**  or  pcofsoeiy  fpeak«  or  ufe  theiholymioiioof  Ondf  ^tTtOf^' 

ChiiftJeftt%«rofihaHofyGhofti  orofthoTrioisy,  whM|: 
are  not  to  be  fpofccn  but  with  <ear  aad  revmneei  b^tfltU^ 
forfeit  tok'  half  to  the  kiag,  snd  half  to  bia%tka»lhaUv 
fneibr/the  <ame  in^any  ooertiO^  record  M- W«ftt»ioArr4  -^  '* 
NaUcr*!  cifc.  4.  In  the  vear  1656,  Jams  NaiUr  fox  perfooatiig  ep( 

*  .  Saviour,  and  fiiftriag  his  ibUovera  to  woi:AHpL*4ifi|i,  and 
paiybim  divfaie  hoooun»  was  .fenteoced'to.hft/evtA'Mlci 

EiUory,  and  to  have  hia  tongue  bored4hiPe|igb.%iik  a-^rdh 
01  iron,  and  to  be  whippe^v^iiydftiggutBMl.m  ilktrfo^ 
head. with  the  letter  B.     i  SK  Tr^  Sot*.  *      *       »'     '  -^  • 
Currietfi*  5.  Af.  iG^  a^^if.  and;<SW-A  ^Alttiftfa^pali•llMN,flcV 

hibiMribv  ibe  aiwrney  genctal^  vagatnfti|h04ateHlMi'itt»: 
mundGurl^  for  printing  ar^^spubliMn^e  cerui»^obfc<fte 
book,  letting  fot^  the  feveral>  lewd/pafiagea;  Md  «$MdiMlr 
ing  sgMoft  ihei  poace^    it  arav  moved  m  inteftp-oiilUflii: 
mem,  that  however  the  defandant  may  be.  p^ihihlft,^i 
thia  in  the  fpiiitiiiil  courts  asia^tofetee  againli»<fee<MkM»« 
ncMr-yctifr  cannot -be  a'libehfbr.wbM»  be  i»p«aii^ 
ihr  Hfnpo'iik  coortt^    Beaaftea  long,  debate  a«d  -WMA^m^ri ' 
tion,  the  court  atML^aee  it  ascbetr  iinasdmMt  npblbni 
f  ebutul^ia  waa.  a  <ia^ioraLt>ffaice^  and  4kie  deCsttdaat  ma 
ice  iii^tbepiiloay^  •5iir*>p8ft«  ••     '<•->      *      oi*i  ^^^   \. 

I  ••  >  '  o«  a* 


•  •I  •%  k 


iSi  ^*  \^,  ^r^i  «5^  ^9^1S?^-'  He  wis  con^HljflM  M  "WooUkoa^tc^ 
foar  Uiforj^ati^ns  f(»^  iiis  blafphemoiis  diicourfes  on  tbt"' 
jniracles  of  pur  Saviour.    And  attempting 4o.inoye  in  ir- 
reft  of  judeinefit,  tbe  cou^rt.dedarec)  they  would  not  fuiFec. 
i(  to  be  d^aad,  ^whether  to  v^ritfs  againft  cMftianitf  ta  * 
general  was  not  aa  oSence  pg[jiiftubl«  in  the  temporal 
courts  at  common  law.*    TheV  defined  it  might  be  taJteit 
•notice  of^  that  they  Uld  their  ftfefs  tip9n  d^Word  get^^nd^"^ 
and  did  not  intend  lo^  include  difpptes  between  learned 
men  upon  particular  coatrovcrted  poifita,     Tbenoxt  l«#m  -- 
be,  was  brought  upV  and  fined  25 1.  fw  pacb  of  iit«  four  ' 
difcourfe^y  to  JufFer  a  year's  amprifenmQntj  and  to  encier 
imajLrccoeoiy,aflCfi  fog  to.gf«Mt  hcthayioig  duflng  haJife^  > 
himfelf  in  3000 1,  and  2000U  by  otl^rs.     6/r.  834:     • '  '    .     . 

jf  -M*   3  G?*  3-  '•  *n4  ^'^'  ^»M'#   The-dcfwidtftt-waa  Annet^i  cafe, 
convii^cd  on  an  i^ifc>fff4t||n,   fefiwrfcing  a  moA  btaf*- 
ph^mous  Ubel  \x\  weetcly  papers,  .called  the. Free  In^uiteri 
ttvw^if  h,  Ije  j^eadei  «MHtjt,,   tf^a>pfideia|«pa.Qf  j^Mch^    . 

i^  of  h>5j*  PPver.ty,  .of  his .^Y^jng,  confei^d  bi^  ^iiU%  in  V  .*'  '^; 

Ikn  .Ott^y^u  a>id  ^  hi|  ,6qing .  70  >f^..fiJ4  w^  .fa«,cv        ^    ....  .  jl 
^ii]ipton\s  pjf,  H^ildncfs  th^^aj^p^^ed  pij^^i  ia(p^4iii,i^ 
<;o^rt,^th^  c<^,t  dqclarcf},^  t(>ey>'|d  wl'gated  t^iaf.  \f^^        -  -;   - 
te^disd  feplencf  <0  tVe  f^Up^iHg,  ,yist»  Xp  i)c  imprifoq^  . 
if)  K«w6?« '/PT '»  «i«,nth  i,  ic\ftand  tv^ice,  ip  thp  jfi^lary^ 
ijfiib  4.pap,ci;  on.hjf  fv^hei^^  ioCviH  Bl^pbeajy  ;vUi  ^ 
fcM.tp  tfee,h,t>Mr$,o(^one<aipp,  19  \^^  Uhofir^  for  a,y^ari»  • 

^<?;i»f  a^fioie  pf,&§.  ,841^. ;  andjy  figdfc^ritjr^.hJoifelK  \s^ 
IQoK  a^d  two  fiiretifs^  i.ii  j^l.  c^pb^  ioi:  bta  good  ^eha^ 
v^9i*j  dttrjng  life.     IjM/ ^^^  395^.       .,.;    \ 

.;tln  i;ixi^JSiAard^Br9thm^rwi<^\»i  beep  an  ofliix«.  Brother^t cafir^ 
i^,tbe.navy^$ile4  hinjf<jlf  Nep^tui  »f  God^  ani)  pretended 
thai  j^e  w^s  ,a  J^rijice  anil  Pr^het.,ftnt  tq  rcft(ve  Ae  Jewa^ 
^Or  Jwu^em,. .  Hi;  applied  pi^py \parfs  of  the.  Revela-^ 
tipn^,  to  tbe.  pr9f?i;it^timesj  bu^  pr^diaing  in  hia  wriciog^ 
thf  dowjlf^lpf  monarchy  in  Europfr»  the  ilUloc^^cQ^pf  tb^ 
pri(iwewjtttcq;.ch^Qje<^^Wkth^bigji  t^afon,  the  deftr4iata» 
ofXpOdorv  thi5  Wn^  piu:Jy[^^^jp0t,.a^liBtilial  governm^siit» 
be >39m  in.Jyibr^b^ x'l^S.mt^ti  iy  a  waf rai^t  from  tbe 
(^G^acy  of:  ft*tc.  op  fufpicioiiL  of  treafonabli?  pr*3icqi»  ^ao4 
examine  b^fcriP  tbA<>tivy  coikkiI    Aftecwa|;da  a  and** 
miaftotfl  Qf.lijnafx  »ffi\.iag  agajnf]^  him*  the  jury  found. him, 
a  lunaiii^s^  an^,  he.  w^a),  co^fioe^  in  a  piirfts  madhoofe*' 
Hia^caiiie  was  efjpoufed  in  tb^  boufe  of  commona  fay  %• 
gCPikfl?an*of  5f^  Iwnwji.N.  R.  HAlhed*  c^.]  . 

j«  Qy  Uh;. a^  (?A  2«  <«  33^  ^'-  ^     All  fl|«  oS^rs.  aitd^ ''•^/t 
aU,pcrrQfu.ip.oi;  belonging  to^bia  ^^'jjtfty's  ilvpfk,9(l  veC^ 

feU 


•  **    '  ftfts  bf  ^f f,;blRilg'  guilty  of-  fx^Mt  oathsi  curfiags,  «»*. 

miidbsy^runkeHnefs,  unclean'nefty  ot  other  If amlaloBi 
a^onV  >n  <3^r^i^tion  of  God's  honour,  )and.  ooiruptioQ. 
of  good  manners,  (hall  incur  fuch  puoifhcnent  as  a  aaurir' 
unrtiil  fbsiff  thinic  ^t  ito  iirTppfe,  end  as  tjie  Dftvrraod 
degreii^of  their  ofience  iball  defer ve«  ^ 

,  '  'For  profane  durfitig  and  fvMrarlog,  Sec  title  &tPW(H:|n0« 

♦ •      "   '  *.  •       »      .'^   -». 

Arr$^/istr^tedorutld«r  li^e  citte  ofjcbic  naiqip^ 


Y 


in*— —***"*— ^T' ''    ■»>^»i»^— <r»^^t»^— i^^»^pM^gf^ 


>    i 


0;M)|^tbiitio(i« 


« t 


■1-'-    -'  • '  .  . .  ', 


K«t|nnr»bkin  ftJ<^Y  the  ftatnte  of  Cireno^rpeAe  .agttit^  f^  Efl«  H 

Ifoiyifch  vnd  Hi  tkrgf'i  mOfunifidng  ikm  if  ihifU^  fUa 

irfr,  iffaianti  enjdifud  hf  pnUiUs  fir  dMlh^fify,  af  fir^k^ 
;-   .    .     f     timt^aiikny^ -^ani. /ttck Uke^  J^  ib§ ^i<hJm¥Oflit  ccrpfal 
^   *         fiMdfiai  mti  Jmiimis  fi^rndtiry/M  iy 

Jkmmm  k}c»»viif  tf/ueb  tbiUgi  :  Alf$,  if  pfihW  4»  p^iA 
fit ba^gtbi ihmcbford  ^M§Tid^0r fir  tbH; jk^^litfrfb is 
wu9vir4dynr  nH^anwminifydtdUdi  in  i/ohi(b tca/ff: t^^f^tAvf^ 
financi  tan  be  imojmd  but  pauniary  :  Item^  if^A.p4lfi^,4^- 
mmd  ^  bis  ^krt/hitnftH  dbfittinv  0^tHkes^  dm  fUd  ^fi^^ii  i 
or  if  any  faifan  d^  fwe  again/l  ^hothtr  fatfinf^r  !^is,  ffif^, 
drfrialhr^fa  tbat  tbi  fiurib  f^ft ^  Jhtimt^iif,  fp^  J^n^ 
b^n0t  dimandid :  Htm^J/  nr.pa^Hi idma^i^  jil^itusrU^  i^ 
fkreis'whim  srsmntuwr]^  bm  b^n-iifid  ^.  ^^.t^^h}^^%jt 
p-fTiUt^ifa  tbaubj,,  vr  ap^tr^dmandfif^^^ttrisfim  #  jjkf. 
fim  dut  fobim  irM/ufjbdenMdi  wiis4f  b$  mfidi  in§Jj^rip^, 
ctmrt.  And  /mkytng^hUnt  Handfi^  ^  cUr^  fi^».Vh^Vh 
afdgfimatiwn^ '  it  *baih^bfm:  grantid^rindjy  tbiUtif  JpaUlii^ 
irkd  i^*a  /piritnal  ceurt^  xvbfn  m99iy,  is  ^rd^ni^m^vh^  t 
ibing'dattifirpufiifbment'iffint^^  for%rjini^g.aji 

dat^*:  inalhutfBsaf4rirfbw/td^vtk^  ff^WMol^xMi^^.J^ 
Mmfmhr  fb  iake\khMttdgi;  Mik»il)ijJfn$didi$b^M^t^^^^ 

In  ail  mdftifn  ccnarmsg  tbg-  ^/b$p  ijf  HopfngbM  t^\^'^ 

pk%  hil  tt«xtende(h  to  all  ttte  bifliopt  widiin  thif -nraHm. 


j>{tAa(iion«  s(9 


V 


ft  Yir^.'^SjT  Tte  fmii  ad  baWng'be^  slide  op  peiitiQii 

meftiiin  anpouc  riflM.iiiraro.  loua^^d  ^n  anceotdent  pcti» 

tioof.  .rr  •'•'.•  »      ••) »      •  -'.7 

*  *fO//tiib  tbit^s as  h'men J^r^tual]  Not  h.«vin;;iny  mix* 
ttizc  of  the  leraporalttef ;  aa  .bcrcfyt  febifma^  My  prdoity 
and  the  like..  ,  2  ^/f.  488.  >   , 

So  iistit0/hitthparf  qftbtrvalki  of  fht  hnejkf  &i>  mi  ^t^ 
mandi£^  So  as  at  this  day^  in  cafe  where  ooe  pa/foo  of , the 
prpfentacioD  of  Qiv».  paar0n  iiema6da  tithei:  ^gfiinft  another 
pofon  of  !tbe  prefeotation  of  iinotbcrpacroii  .ia.  co^urt  • 
cliriftiaii,  amounting  lo.a. fourth  part  of  thevalCieof  th^ 
braeiice ;  ttte  light  of  tithes >t  Chit  day  U  Co  be  c/ied  at  cbe 

.a.  It  hath. been  haldCiPHA?^fif  .<be  fpifieiial^coiirt^  do  Notfcrproreetf. 
proceed  wholly  ooTt(ieko#f»«aii40f,lheyiAt^)l  kiotbeat  intbytiwci 
aH  controuled  by.  the  conimoia  lnw  (unlefs  tbeyiaA  in.de<«  ***'* 
rogalkm  :>f^oin  it,  ai;  bf  4|iiaAiom ng  a  «ii#uer  tioc^fjabto 
before  Ihett^  as  ^e  b^uiMls  of*  a  ptrifbt  ar  (hp  like;  for 
thc^  OmUV  be:|M:nfaittcd.ra  4e  Che  btft  judges  of  their voiaft 
hwa \ -aa^Hierisfore in  faeh caftr,  if  apec foU  itia^griaved^ 
bia  prbtm  remedy*  is"  not  by:prr>hibiiiQaf  bmd^  appeab 

••^I.  lo  oaiathe  principal  knanei?  beloog  ta  the  cogoisaiice  Nat  for  tvri 
6f  the  rfpMtiial  courf*  al)  iiiatie«a  inddental  (tho'  otbeiK  <««p««i 
wtfe  of  Yt^iftporal  nature),  aieatfocogni^hle  tberei  ao4  '^''^ 
p6  p'fohibhioA  vihlMie,  pidvided.tbey  proosed*  iq  the  trial 
df  fiidt '  temporal  ifteideotf-accxii^ding  totfae  laJesof  ite 
temporal  liaw..'  1  •,  ;         •    •  j     .  :    *     • 

Tbte*  Iff  iht  €afe  t>f  5/i^iir  and  A*/«fiif,  H.  f  ^bj  An 
cxeeutbr ' bdng  fbedfos/a  i^acy  in  fhe^rpfair^ai  coOrr, 
{Meaded  paymrrft»  ind  offered*,  to  prore  it  by  <aoe  witoe^f 
which  the  judge  reAifed;  itod  gave  fentenee  agvnft  btm*' 
Upon  this  matter  fuggtlMt  *>  probibitibn  smis  lyiovcd  for, 
Attd  by'thecoari;  •!•  Where  i^efC€kfiaftic4^oart.pro^ 
ceedetb.  in  'a  iliatter  mereiy  ^ritualr  if  «bey  proceed  m 
their  own  manner,, thto^  ie  is  drflt^rent  froip  'ibf  ^ooioiofs 
law,  ho  probibitfoa  lieth.t  as. m  probate  ^f.wilkf  there 
if  they  refufe  ooe  witncfs^  nor  prahibj«ion  lietb**  %•  Wheio 
ds^f  kave  eognisanee  qf  tbaortgiaai  uMt^er^  ami  ^  iipci^ 
dent  happens  which  ia  of^  teoiporal  cogniSMocet  or  triablo 
bj  the  comnKm.  law  ^  tbey  Jiall  try  the  fncide^t,  but  nuift 
try  it  as  the  common  law  we^td  :  thus  in  a  .fair  for  titbcst 
cw  for  a  legacy^  'if  the  defendant  pl^ds  a  rdeaib  or  pay- 
Ipiem  I  or  in  a  fqicio  pioac  a  wiU»  if  tbe  d<feiidaot  plead  a 


^i<$ 


Hot  for  •  tcm< 
poral  confe- 


.  r«  >  } 


For  temporal 
matttrt  milt 
with  fpiritual. 


^^i  aTi/filt^rfftli' 


mrecnltftf.  ^'  S9  In  ihe  oaifli  ^  Usr;  c%  Kndt  tff  Ite 
mittfer  bf  ]Uiftntof^or  qo  pftfAient^  (nii  ttieii  tlfey  miift 
idmtc  fMYi'  pt^f  iis>  th«  corttm<m  hur  w^tild^  otherfHi^ 
they  rejeA  the  caufe  cbemrelvek,  and  ought  to  ^  proUtnt^ 
td.;  3.  A  bbfe  %ge({ioii',  tlrat  tkt^tfejBdiiif  biith' but 
Mt  wkntfif  and  ihac  they  taketxceptioiiio  his  citdit  m4 
reputation,  is'  no  caufe  of  proHibnidtif  Cbrtf  they  a^mit 
the  prooirof  iDn^  wltne6>  whethdr  he  tea  cfedtbte  witnei^ 
or  not  Ih^  IhaU  jud^e,  and  (he  pttttf  hafll  ho  rentjbdy  biit 
by  appeal.    2Sa»:'Uj.    t.**kayni%x6.  \ 

4.  A  temporal  lo&i  ehfutng  uppn*  a  l^iritoal  fenteiosi 
h  norofitCdf  caufe  of  6rohibilt6li.  v  So  it  was  adjudged 
m  the  42&'43  m;te«We^£M/^i^d  R^gm  (^ 
Eliz.  799)9  where  the  dej»ri^0<m>  Wb^For.  4iitiony  $  09 
tvhitly  <!^arfldli  the  ri^al^illg  bf  the  edattmits  (thus  :  ^Alffao' 
It  was'^id^  that  in  theij^irhiM^ecttft^  tlMyrba^ht'fiot.  t^ 
haVd  inlerin^ddled  todi^^fl!  «hrif«ceti»M,.vtrMch  is  hi' the 
lia^unAim  ^htt  induCKo^  ;*'flrae' it  fs^  l^iey  (hai4d  not 
mtddla  to  )fldtei»tb«  At^boll^  but^^^tMe^^eddled'oinlir  vltH 
Chtmanifei^  of* dbt4iiHi»ij|  ^^k  pekhixhit^^YA^^b^'  ono* 
f^ttencte  di^ellcd  the  freehold  from  him,*  bf  tW^iiifirfu^ 
tten  of  Ms-eftace,  ^eh  ^hisi'adMflhih.  ludi  ^nftk^tion-  'A 
avoided.  In  like  mai^nir,  :v^herb'''aa-1ticuai1>ent  (^  JShJL 
67.)  vi^^  IttMted  agaMft  irMhe  ^clws;.&ii:ooc  heitig 
Miemy-'thrie^y^rs  of  a|;e^heii  W»adedeaciti^itM«?twc9t)» 
four  i^ktte  nadei  f^ieft)  <«fidc  prajwd.  a  pvcMiici^  Ibe* 
caufe  a  tcnip^t  loft  (Mkhifely^*d«pri«»tibii^  mghk  fi^«| 
fM  CBurl^ denied  the  p^dMbtiioAy  andcompafed'tiik'bA 
to  that  of  a  drunkard,  or  ilMiv^r,  who  are  Wvaity  pmiib<* 
etif^in  (he  eccle(hiA(<»al^nm,  th<y'  li  tedi||k>ml  .bit 'ibliy 


ehftie  ;  alKf  rf :  piYi/hibMdn«^  (hoiddt  be^  grkntoi^ih  «U 
where  a  ten^pral  lofs  might  enHie,  thofe  coiif ta  ^^!»i»14 
have  littto  c^  nothings to^'dd. '  '^/if.  ibl8r> .     :  ' 

r  5.  jli/.  T  jtm.GdiiM^zM  Ri^^aby,  -lilci^  wis  m  ih; 
didlrnent  f^  ^(Faulting, -feettihj^;  wou^diog,  and^'^e^ 
fburing  to  rai^  the  Wifb  of  9.  iipln  wWch  Ui#pairt/w^ 
^onvlAcid  riand  afterwanhi  thtf  holba^d-  broujsjit^ttii^joj^ 
of  tf^fpalft,  fir  tlw  fatot-cauftf:  and  hOMi  t^parfirlM^^ 
lilfo  Hbelted^inft  in  the  fp^ttuil  cooit  foV^elaQi&fli^ 
namely'^  ^r  folieiitMg^  her  thftdityi  immxir^  x>  (iji^ttlS^ 
tion  (6  (he'prcfcMdiiigs  In  tlfe*())imttal<coUft.'  Aiiyp  hynm 
6rged'ftk  th)»  jiirifdMloflicir  dke^  fplritiMil  poavt^^  ^^^.Oe^ 
■fifty  piftii1bifbrth«  fofftilaljoil  and  in«ontineocei  aiidib]^ 
this  futt  wai|  fdr  theliealth  oP^(fci3'fodh'^e^tiiefc1i«^A^ 
and  damages.    Butiiy  the^cmupa^  '/  ^ 

cd ;  for-  k'.  being  an  attempt  and  folldUttoh 

oence. 


A.1 


,/;i,      ^]:  ^i\j 


»t% 


^cfae/oficet  wbidx  i«  temporal*  ^QQQine  /» lemp^arcrimQ 
^  fotil^  M,5f  00^  hy%  thou,_art  a,  wbbcc  an^  41  dbirf,..oc 
tb9u  kecpf ft  a  ^fffijf  boufey  wbi(:b  are  tempforal  mattej*a^ 

tlsH^  pjprCji  4i.a)|  „not  pr^c^^c)  19  the.  /piri^ual  comt :  fo  if  i|( 
^  i(ai(|i  if.  4  voipaf)  ^bat  Ibo  ia^zMw^efi\y^.  af4  nM  tbil 
fte  keepf  a  ba^y  bo^fa;  but  Holt  chiet  jufttce  fajda  i|  - 
ope  ^gifltiji^ adultery,,  and  cb^  .bu(banfi.  bri^g.  aflatilt  and 
Vattery^  cbis  (hall  not  bi<l<l<^/^b6  fpiric^al  <;(Hirtf  fpr  ir  i$ 
^  Grimmal  proee^inig  tberet  and  00  indi£laient  lit^M  tbe 

cfflsiiqon  law  for  adqltery,  '  9  $4;/i,  55^«  ^    

.  BiH  \(  a'  tnao  iibel  (or  (wo'difiUi^  tbtngi^.tbe  one  of 
-vbkb  ii  of  ^fQclefiaftical  (ogniijlDce«  apd  ibe  ptber  not^ 
a  probib.u'Mi  p>all  be  granted  as  to  ibac  wbjcb  U  of  tem<r 
poral  coghiZiace>  aoo  tbfv  /pf  the  court  cbrKlian  fliall 
f{o^e4/or  tbe  otber,    Z;.  A^jfrp.  59. 

6.  ^.  10  ^«  Tb^  cbiii^cbwirdens  agajoft  tb(e  re£lor  OfttrUlofciif« 
of  Af0riit  Bofwrih. .  TV,,  cb^ir^bwardcof  libel  againft  '°™' 
(bf  redor,  tbat  tb^  batb  beeii  time  put  of  mind,  and  J9» 
a  c]^ap(l  of  eafc  within  tbe  fame  parilh  t  and  ,tbat  the 
leAor.of  tbe,(aid  parifh  for  time  out  of  mind  hatb  repaired 
audi  ought  ^o  repair  tbe  chancel  of  tbe  fai^cbapelj  and 
thai  tlie<;hancel  being  out  of  repair,  the  defendant  beings 
refipr  baA  not  repaired  it.  The  reflor  in  tjbe  faid  court 
denied  tbe  cuflofn.  And  a  decree  wa$  made  for  the  redor» 
tbai  tWe  va9  no  fucb  cuftbmf  and  cofts  were  taaed  there  ' 
foi  tbo.  6j4  re^^r*  The  cburchwardena  pioved  for  a 
ftrohibUloai  and  \\  wai  arg^ed  for  the  prohibition,  that 
i(  ought  to  be  granted,  becauTeit  appears  that  the  libc]  if 
upon  a  cuSon?,  wb)cb  the  defendant  bath  denied  ;  and  it 
anay  be  theqi^ftion  wa^  id  t^be  fpiritua]  co^rt,  cuftom^  o£ 
9at>  which  i^  nor  Triable,  tbere^  but  at  tbc  common  law  ^ 
iinit  tbea  tbts  appearing  i^od  the  libel,  that  the  court 
l^acbi ,  iiQt  jfiriidiSion,  a  prohibition  may  be>  granted  after 
fenleocc.  fig t  all  the  court  hejd  the  contrary.  For  bf 
Holt  chief  jofticej  The  teafon  for  which  the 'fpiritua) 
coi|0  ougbf  iH>t,  try  CAjflpnna  is,  becaufe  tthey  have  dif- 
ferqal  aoiions  of  cufloms,  as  to  the  tia^e.  which  creates 
Ibcaib  froto  tbo(e  tbat  tbe  cpmmpn.law  h%tb ;  .For  tb  fome 
caicap.  tjbe  4i&ig^  pi  ten  y^asi».  in  fome  twenty,  in  fpme 
tbirtji  yp«i)|Cl»  makjB  acu^q)  ia  tbe  fpirhual  Qou^t  V  where* 
aa  pj  the  cpmfmon  law  it  muft  be  for  time  immemoriaU 
And  tber^^e  fince  th^e  is  fo  much  difference  between 
tbn  ta.Wfi)  the  commofi'  lawi  will  iiot  pernnit  jtbat  court  to 
%i9«i4ge  upon  cuftoms,  by  which  in  many  cafes  the  inhe- 
atuncaa  of,periQn»  fnay  \t  krund*    fiut  in  this  cafe,,  that 

leafon 


Ib4f  thei'e  h  ^ny  fu«h«««ftdni-whi<fctitlle^coiiittci^  1k# 
iHbwt,  diii  they  hUt  *^)adged  ttiat  4h«JV  hath  ntft^btom 
any  tufftbm  iho#)pcrtj^^  tb«)r  law^i  UFkidb  dtd^s  YlefiMhM 

#as^ri^grolm^%d4f  tlietvft<im)iad  lioPb^li  StnUsi  (fbr^ 

dtftivd  and*  ^ound-  4ld  aoAdMi  tt  is  Hdt  »«aAMi>  t^  pi^ibir 

the  court  in  executing  th^if  ^eiitenee'agatMl  fhe  plaiMift;' 

^    .  -    For  l»ti<  dcfign  of  a-iUdtiM  tai  a  prohibMoto,  ii  only  to  ck- 

^'   '  ccrA  die^  ptaWiliife  frM^  coAaJ    An4  thtrc  U  nb  reafoil  but 

t  .  ttMrthdydugfit  't6^p^y4hem;  fi«i^  il  appeifra,  that^ttMf 

h20t'T0Ke6  thif -defeiKhiAr  wtth^f  cattfe.    And  theitfcie 

a -fvvOihibftiDh  wai  dH>ied«     £  Jt<a^t  4t$'*- 

T.  12  ^.  3^«/i  and  ArVMf;'  'Oavid  j6Me«  Ih^  ¥feir  of'^ 
^.  wca  libelM  afraMI  m  the  fjpiritMl  couctv  for  that -liy 
eAftofi  -time^t  of  •mlnit,  the  fietrt  of  AT.  I^ad  bythcin. 
(elves  or  otbers,  faid  and  performed  ^dvyiiie  fervice  in  the 
'  chapel  of  Cbaieb>liry,  for  ti^bieh  ther^  wa^'Aich  a  reeom* 
*  pence,  ind  that  he  neglf £tcd.  The  deftddant-cbaie  Ibr  a 
pr6hibirk>ii /and -without  traverfing  this  euflom,  firggeicd 
that  aU  eufton>s  were  triable  at  common  hwj  And  it  #aa 
urged,  that  it  was  enough  for  api^htbitlon^  rhairti^uftoai 
appeared  ro  charge  the  vicar  with  a  duty «- for  wMtehllf 
was^nofiiable  of  common  right.  But  by  IMt  eMef  )ttf« 
tice  :  A  parfon  liiiy  be  bound  to  'an  ecclcfiaftieal^diity  bjr 
Cttftom,  and  when  h&  is  bound  by  cuftom,  tbd  (Ritual 
court  may  puniifa  him  if  he  negiedk  that  duty;  tlUe  ettftom 
might  have  a  reafonable  cbamieACement  by  coanpofiiion 
in  ihr rpiritual  court,  and  begin  by  an  ecclefiaftical  ad; 
and  a  barepreftriptien  oAly  is  not  a  fufficient  gr^utid  for 
a  piohrbition,  unkfs  it  concerns  a  layman  $  wttercas  here 
it  ia  an  ecclefiaitical  right,  an  ecclefiafiioal*  pcHon,  ind 
an  eeclefiaftical  duty,  and  the  prefcription  not  dcllkd« 
,     .  %  Sulk.  550. 

eatficcen-  7.  When  tKe  Ifiiie  of  a  matter-  depending  in  iMefpiri* 

^^'^^J.        tiia)  tou.-t,'  is  determined  or  iivfliienced  by  an^  AalMt,- V 

Miu        *     prohibition  )it^.    Tbe'raafon  i»,  be^^aufelte  ItmpMl 

judges  have  the  interpretailon  of  i)l  Hatfttei-or  efii  of 

parliament,  whether  they  coneetn  tempoa*!- imtiera'3>f 

In-fomeof  the  books  there  is  an^tDtimattdAt'diil  Wt 
only  alt  ftatmc^  whatever  are  loAt  in«arpietiid4iy  the  ffcii^ 
potlil  €Ourta>  but  aWb  that  When  e  ftalilli  l^fiiido,  gMoff 
recntdy  in  a  mttiei  #f  eickikftkil  dbffiaimiiti  tte  eery 

z  oakii^ 


iMktfie  of  la^i  ftititt^.dptb.ipfo  (4^0  4<^«  ithi  Hgh|  of 
j^TitSlBvs^  ffonk  ^t  (^iwl  cotiftf-aod  tii^nsfer  U  to  ^)^c\ 
cemporal  t  if  €hcf«  is  oot  9  fpecial  Cayifi^'ii)  ibe  a^^  tOf 
f^feferve  the  fpiritual  jwifdidto;!.    But  10  ibid  th^  rule, 
l^id  ^f^n^by  lord  Col^i.  (which  is  alio  geAmUy,fo>Ilovpe4 
bf  t^  bdob).  is  a  ful)  anrsaert^-^r^Aiiii'^of  farl^HnQQC. 
Mo^  to  tbe  afllrmativc  .doth  flot.abfogMtiQr't^Ice  «Birajr< 
th^  ja#i(M^i»B  ccdefiafticfal*  ilnl^s.  «<u-^'  i|ir.lfto  negative ; 
be  ftdded^  ;ii  ami  nH  otUnrnfi^  pf  i^  m  niBn^  maavin  trfirm$ 
o>  to  tbe  like  cffipift^    Gitfi  iQZiw    •      .  .        ,       ?  .' > 

8«  T«  2  i/«.  By.  Q<^t  cbirf  iu(Uc#.:  Jt  was  foraieily'OiitreMaiorA 
held  by  al}  tbo  judg^x)(^  Englas^,  that  wj^nthefc  Ufas  a.  copyo^tlicHhcl. 
procqeiiflg  enoflypi^  in  the  eecldiaftica),  court*  thev  were 
n^t bo|i9d  U» give  the, pai ty a  copy  pCiW articles ;  but  the 
law  is  othcfrwifey  f<^r.iiiittCb  cafes,  if  they  refure  to  ^isl 
a  ^o^.pf  tfaf  arlKleSft  #  ^ohibmon  (haU  go  unttlth^y 
deliver  it^  iani^a(xordiQgly  jiroa  imuoo,  »  prohibition' 
was  granted  in  tb!^  Kkf  t«^  ^^  ^t  chief  jttftice  and  tbo^ 

.9«  Raobibijion  maybe  granted  upop.. a  Mllateral  Xur#  Oaaeotutmt 
mife;  that  Ja^^tMPpii  a  fufinire  of  fome  fad  or  matter  not  ^^'^^ 
appearing  in  the  libe).     It  was  heretofore  a  petition  of  the 
clergy  to  tbe  kingin  Darliament,  that  no  prohibittoo  might 
be  granted^  withoiHc  firft  (hewing  tbe  libel  ^  and  it  was  a 
complaint  of  archbifliop  Bancroft  in  the  time  of  king 
James  the  firft,  that  prohibitio»s  were  granted  without, 
light  of.  the  libel,  which  (as  it  was  there  faid)  is  .the  ^ 
only  rule  and  diredipn  for  the  due  granting  of  a^ptohibi- 
tioo,  becaufe  upon  diligent  conficferation  thereof  ..it  will 
ea&ly  appear^  whether  the  caufa  bekwDg  to  the  temporal  or 
ccdtiiaftical  cognizance  j  as«  on  tbe  other  fide^  without 
fight. of  the  Ubel«  the  prohibittoo  muft  needs  rang^and. 
rove  wkb  ftr^ange  and  foreign  fuggeftiona,  at  the  will  and 
pkafure  of  the  deirifer,  nothing  pertinent  to  the  m^Cer  in 
dcmaiH).     To  this  charge  of  granting  prohibitions  with^ 
out  fight  of  the  libel,  the  judges  in  their  anfwsr  fay  no-, 
thing*;  but  as  to  granting  th^  upon  fuggeftion  of  mat-  .  z-  -^t 

ters  00a  contained  in  the  libeU  (heir  words  are  theft; 
Tbo'in  the  Kbel  (here  appear  no  matter  to  grant  a  prohi-  , 
Skion^  yet  upon  a  tollataral  furmife  the  prtihibition  is  to 
^egran^;  as^wher^  one  is  fued  in  the  fpiritual  oourt 
for  tithes  of  fylva  caedua,  the  party  may  (fuggeft,  that  they 
^CTf  grofs  or  groat  UCC9f  and  have  a  prohibition,  yet  no 
fuch  matter, appearetb  io  the  libel ;  fo  if  one  be  ftied  thero 
^or  iriol^nt  hiwide  lajd-i^pot  miniAcr  by  an  officer^  aa  a  coo*  . 
ftsbU^  to  may  fitgi^i  tbal  the  plaintiff  made  an  affray 

upon 


upoft  taotlie'r;  tnd  he  to  prtforve  tht  ptift  ula  n4i4i  on 

bwif  and  ft  htve  a  prbblbition  :  tni  (o  Ip  verjr.maoy  atli^ 

lilc»;carc8;  ancT  y^  upon  the  libel  no  msKtef  |fopqarfth|, 

i^by'  a  pi'ohibitlon  Chould  be  granted,   .  Gib/l  loij,  (Ji) 

€ht^hmt^  10.  9.  13^.  Libel  in  Ae  fprntual  covrt  b^  the  liit 

tktliHfe*!'?!^  band  and  wife,  for  calling  the  hufbanrf  cucko^:  ^ftijc 

•f  aAita*  ^  .^^'^  chief  iuftice/'  that'a  problVition  *lT)al1  ^^^hccau^ 

they  eanAdt  bbthTdeln  'tbat  totift  Yor^  ihat  wprd^  biit  t^e« 
#ife6nty,  the  imputation  Bdngupon  her  i  and  lliie,bii(r^ 
bnd  and  wife  by  ;be1av^  fpiritual  roa^  not  join  in  iuic' 
iA  the  eccl^iiaftical  court  as  they  mull  do  in  tfie  leihporal,^ 
bbt*  each  (halt  fue  feparaitely  upon  chetc  own  ca^fe  pi  4c-, 
lion..    35^^.288-    \  J  *    '/    '    iu 

i|:  "The  fu^geftion  muft  tavc  bceri  rooved,  'anit  rcjca* 
ed  \n  the  rpiritual  court,  before  it  can  l>e  adpiitted  in  the! 
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temporal  court. — In  the  biChop  of  IVinchiJlir'i  caic  {%(U% 
45;)  it  was  be!^,  that  in  a  fuit  ^or  tithes  19  thi:  tplrituajt 
court,  ji  nliah  may  have  a  prohibition,  /ug^eTlmff  a  Dre« 
fcfiption  or  tnodus,  before  or  without JpTea'dinz.  \But' 
this  feems  not  to  be  law.  For  in  the  12  tr.  a  pfonibitior\ 
was  nioved  For,  (uggefiing  a^  cuftom*.  '  BiJt  lVwas'dei;iIed 
by  Molt  chief  juiiice,  and  the  court,  unlefs  the^  olcadol  it 
l^lOw,  becaufe  perhaps  th^y  might  admit  the  piesu  Alfa 
id  the  16  IT.  it  was  laid  by  Holt  chief  juftice^'^at  tf.^ 
iliodus  be  pleaded  in  the  fpiritual  court,  and  admitte4«  no 
prohibition  {hall  go ;  but  if  the  queflioo  be,  whethef  jl 
modus  or  no  modus,  a  prohibition  fiiail  go^  and  ff  is  the 
law,  vis.  wherever  the  mktter  which  you  fu2j^e|l  For  a. 
prohibition  is  foreign  to  the  fibet,  you  muft  plead  }i  pe* 
low,  before  you  can  have  a  prohibition  ;  otherwife  wKje^e 
the  caufe  of  prohibition  appears  6n  the  face  of  the^  Iit(ef« 
aStf/i.  551. 

AAltntiobe         la.  J^/.  4  An.  Buriiit  ztkA  NeweH^     A  rule  was  made* 

to  ftew  caufe,  why  a  prohibition  (hould  not  be  graoted^ 
to  ftay  a  fuit  againff  the  plaintifF,  in  the  court  of  the 
archdeacon  of  Litchfield,  for  not  going  to  bis  parifli 
church,  nor  any  other  church  on  fundays  or  holidays,  nor 
ifeceiving  the  facrament  thrice  a  year;  iipon  fuggeflio|l of 
the  ilatute  of  EUz.  and  the  tgleratioti  a^,  and  tketf  ipdi^ 
fying  himfelf  within  that  ad  %  and  alledgin^  that  be  p9i* 
cd  k  WloWy  and  that  they  refufed  to  receive  his  (mu ,  It 
was  ihewe4  for  caofe,  that  tbisj^^  was  f^a^jfl/^lpik 
plaintiff*  was  not  a  di0chter,  ucv*l^^i<l^^/5^d  i^^^sC^. 

.  «     .  t»tr^i>  /ff  ••*  ,♦;*   » 
(^)  K/.  a  7^,607.      "^     ^ 

4  *  'above 
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above  I  and  therefore  it  waa  moved,  fhai  the  court  jvokUt 
noc  allow  the  rule  to  ((and,  unlefi  they  had  an  affidavit  of 
Che  fad;,  for  by  that  means  any  perfon  might  come  aod 
fiiggeft  a  falfe  fad,  and  ouft  the  fpiritual  court  of  their 
jiirifdtAion.  Which  was  agreed  to  by  the  court,  and 
chefefore  the  rule  was  difcharged.     L.  Raym.  121U 

Aird,  by  Holt  chief  juRicey  the  diftin£tion  is  tbis^ 
Where  the  mattar  fuggeAed  appears  upon  the  face  of  the 
libel,  we  never  in£ft  upon  an  affidavit;  but  oolefs  it  ap- 
pear upon  the  face  of  the  libel,  or  if  you  move  for  a  pro- 
hibition as  to  more  than  appears  on  the  face  of  the  libel 
to  be  out  of  their  jurifdidion,  you  ought  to  have  affidavit 
of  the  truth  of  the  fuggeftion.     2  Salk.  549.  (r) 

I3«  It  is  faid)  tht  fuggeftion   need   not  be  preclfely  Stria  proof  or 
proved,  in  oi'dcr  to  obtain  a  prohibition.     For  where  the  ttt  fug?ef»ion 
fuggedion  was  for  a  modus  for  lamb  and  wool,  tho*  the  ^^^^^^^1* 
proof  failed  as  to  the  wool,  and  it  was  urged  that  therefore 
they  had  failed  in  the  whole ;  yet  a  prohibition  was  granted. 
Aad  in  the  cafe  of  Aiiftin  and  Pi^oU  it  was  faid,  that  the 
proof  in  a  probtbttion  need  not  to  be  fo  precife,  but  if  it 
appeara,  that  the  court  chriflian  ought  not  to  hold  plea 
thereof,  it  fufficetfi.     Gibf  1029.  (k) 

fiut  if  the  fuggeftion  appears  to  the  court  to  be  notori- 
oiifly  falfe,  they  will  not  grant  a  prohibition;  for  by  Holt 
chief  juftice)  they  ought  to  examine  into  the  truth  of  the 
fuggeftion,  and  fee  what  foundation  it  hath.     L.  Raym. 

587. 

14.  Lord  Coke  fays,  the  fuggeftion  for  a  prohibition  SuegeHlon  trji< 
may  be  traverfed  in  the  temporal  court;     2  hji>  61  u  terrible. 

And  Dr.  Watfon  fays,  if  the  fuggeftion  for  a  prohibi* 
tibo  contains  no  other  matter  upon  which  a  prohibition 
ought  to  be  granted  to  the  fpiHtual  court,  befidcs  the  re- 
tuldl  of  a  plea  there,  which  by  the  common  law  is  a  good 
plea,  and  ought  to  have  been  allowed,  in  fuch  cafe  the 
refufal  is  traverfable.  Therefore  fuppofing  that  a  modus 
decimandi,  or  a  prefcription  of  a  manner  of  tithing  is 


(/)  Where  it  is  neceftary  to  fuggeft  a  particalar  fafl  to  the 
court,  at  a  caftoro,  it  muft  be  verified  by  affidavit.  Caton  r. 
fiurtcn^  Cowf.  330. 

*  (i)  Auflen  v.  Pigft,  Cro.  Eliz.  736.  For  the  court  will  re- 
fufe  a  coofultation  if  any  modus  be  fouod  though  dilTerept 
from  that  laid".  But,  at  the  fame  tioie,  if  the  modos  be  not 
prpved  as  laid  by  the  plaiatiffio  prohibition,  there  niaft  be  a 
verdid  for  the  defendant,  who  is  entitled  to  cofts.^  Brtk^tt 
Ruhard/on,  I  T.  Rif^  427. 

Vot.lII.  Q.  •  triable 


triable  in  the  fpiritual  .court ;  if  in  a  fuii  there  for  a  Ododiis 
decimandi  another  modus  he  pleaded,^  or  that  there  is  do 
fuch  modus»  and  that  plea  is  refufed ;  or  if  in  %  fuk  for 
tithes  of  lands  not  tithe  free,  a  prefcription  is  pleaded  at 
to  the  manner  of  tithing,  and  that  plea  is  refufed  \  and  a 
prohihition  is  moved  for,  upon  fuggeftion  of  fuch  refufal^ 
the  refufal  being  the  principal  matter  ef  the  fuggeftion,  is 
t|ierefore  traverfable.     li^atf.  c.  57.  in  Jim  (Q. 

Not  on  tke  Uft        I5«  Prohibitions  are  not  to  be  granted  of)  the  laft  day  of . 

day  of  the  term,  the  term.  So  is  the  rule  fet  down  in  the  bopki ;  to  which 
Rolle  adds,  nor  on  the  laft  day  fave  one  :  and  the  reafon 
of  both  is,  that  there  would  not  be  time  for  notice  to  be 
,  given  to  the  other  (ide.  But  it  is  added  in  Latch,  that ' 
upon  motion,  on  the  laft  day  of  the  term,  these  may  be 
a  rule  to  ftay  proceedings  till  the  next  term.  Gibf^ 
1029. 

May  bt  after    '      \f>*  T.  10  W.  Gardntr  and  Booths     Wh^re  it  doth  ap- 

^ateocc.  pear  in  the  libel,  or  by  the  proceedings  in  the  Caufe,  that 

.  the  cognizance  of  .the  caufe  doth  not  belong  to  the  fpi- 
ritual court ;  a  prohibition  may  be  mqved  for  and  granted 
after  fentence  :  and  this  holds  in  all  cafes  but  where  one 
is  fued  out  of  his  diocefe ;  for  there,  if  he  doth  not  take. 
advantage  of  it  before  fentence,  he  (hall  not  have  a  probi- 
bition  after  fentence ;  and  the  reafon  is,  for  that  the  canfe 
doth  belong  to  the  fpiritual  court  \  and  tho'  it  doth  not 
belong  to  that  fpiritual  court,  it  belongs  to  fome  other, 
and  not  to-the  king's  temporal  court.     2  Salk*  548. 

So  in  the  cafe  cf  Parhr  and  Clarke^  M.  3  Jn*  The 
clerk  of  a  parifli  libelled  againft  the  churchwardens,  for 
fo  much  money  due  to  him  by  cuftom  every  year,  and  to 
be  levied  by  them  on  the  refpedive  inhabitants  in  the  faid 
parifii ;  and  after  fentence  in  the  fpiritual  court,  the  de* 
fendants  fuggefted  for  a  prohibition,  that  there  was  no 
fuch  cuftom  as  the  plaintiff  had  fet  forth  in  his  libel.  It 
was  objeded  againft  granting  the  prohijbition,  that  it  was 
now  too  late,  becaule  it  was  after  fentence,  efpecially 
fincc  the  cuftom  was  not  denied  ;  for  if  it  had,  and  that 
court  had  proceeded,  then  and  not  before  it  had  been  prp- 
per  to  move  for  a  prohibition.  But  by  Holt  chief  juftice; 
It  is  never  too  late  to  move  the  king's  bench  for  a  prohi* 
bition,  where  (he  fpiritual  court  hath  no  original  jurif- ' 
di£)ion,  as  they  had  not  in  this  cafe,  becaufe  the  cleric  of 
a  parifi)  is  neither  a  fpiritual  perfon^  nor  is  this  duty  in 


^** 


(/)  Fide  alfb  Pears  v.  Pridiaux,  3  J&i,  33 z. 

•^  7  difinaad 
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demand  fpiritualy  for  it  is  founded  on  a  cufton)»  and  by 
confequence  triable  at  law ;  and  therefore  the  clerk  may 
have  an  a6^on  oo  the  cafe  againfl  the  churchwardens,  for 
negleAing  to  make  a  rate,  and  to  levy  it,  or  if  it  had  been 
levied,  and  not  paid  by  them  to  the  plaintiiF.  6  Mod* 
252.     3  SM.  87.  (m) 


(;»)  It  is  a  general   rale  that  a  prohibition  cannot  be  hatf 
after  feocence,  unlefs  the  want  of  jurifdidlion  in  the  court  be- 
low appear  on  the  face  of  the  proceedings  in  it.     Argylt  vw 
Uumtt  Stra.  187.     Blaquiirt  v.  HanviitiJ,   Doug.  378.     Lad* 
brokt  V.  Cricket^  2  T,  Rep.  649.     But  if  it  appear  on  the  face 
of  the  proceedings  that  the  court  has  esrceded  its  juiifdidiony 
a  prohibition  will  be  granted  even  after  fentence.     Thutf  the 
confjflorial  court   of  the  bifhop   of  Norwich  having  ordered 
certain  churchwardens  to  deliver  in  their  accounts,  but  having 
afterwards  examined  the  account  and  (Iruck  a  balance,  which 
they  refufiog  td  pay,  the  judge  pronounced  them  contumacious 
and  excommunicated  them  ;  the  court  of  king's  bench  being 
moved  for  a  prohibition  granted  it:  for  the  ccclefiallical  court 
may  compel  churchwardens  to  deliver  in  their  accounts,  bnc 
cannot  proceed  to  examine  the  diiTerent  articles.     Leman  w, 
Cfiuhj,  3  y.  Rep,  3.     And  where  the  plaintifr'  in  prohibition 
properly  pleaded  a  modus  to  a  luit  for  tithes  in  the  eccleiialli- 
cal  court  of  the  dean  of  the  cathedral  church  of  Sarum  ;  but 
tbe  judge  of  the  court  by  an  interlocutory  fentence  decreed 
him  to  anfwer  more  fully,  from  which  fentence  he  appealed, 
mod  his  appeal  was  difmifTed  with  cods.    The  court  of  king's 
bench  granted  a  prohibition  to  both  courts;  in  order  to  llay 
cxecatioD  for  the  cofts ;  for  the  fentence  was  not  finals  and  it 
alfo  appeared  on  the  face  of  the  proceedings  that  tbe  jurif* 
di£lion  of  the  ecclefuilical  court  ceafed  when  the  modus  was 
pleaded,  and  could  not  recommence  till  there  was  a  verdidl  for 
tbe  defendant,  and  a  confutation  awarded.    Darley  v.  Co/ens, 
1  ST.  Rep,  552.     Bat  the  rule  abovementioned  is  applicable  to 
thofe  cafes  only  where  prohibitions  arc  granted  for  want  of  ori- 
ginal jurifdidtion  in   the  courts  below,  and  not  to  thofe  cafes 
where  they  may  be  had  if  duly  applied  for,  on  account  of  a  de- 
fed  of  trial.    For  where  a  matter  collateral  and  incidental  to  a 
fuitarifes,  which  is  properly  triable  at  common  law  as  a  modus, 
though  tbe  courts  of  common  law  would  have  granted  a  pro- 
liibitioo  before  fentence  on  account  of  the  defeat  of  trial  in  the 
cccleiiaftical  court,  they  will  not  grant  it  after  fentence  if  the 
defendant  there  pleaded  the  modus,  and  fubmitted  to  the  trial 
of  it ;  for  by  fo  doing  he  has  waived  the  benefit  of  a  trial  at 
common  law.     Full  v.  Hutchins,  Cowp.  422.     And   to  oufl 
the  ecdefiaftical  court  of  its  jurifdidtion  it  is  not  enough  that 
a  coftom  or  prefcription  be  dated,  except  it  be  denied  by  the 
other  fide,  and  the  conrt  are  proceeding  to  try  it :  for  it  may  be 
immaterial  tothequeftion.  Dutens  r.  Rob/on,  i  H,  Bla,  loo. 

Q^a  17.  The 
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17.  Tbe  plaintiff,  at  well  »  defeaciaQt,  in  tKe  (pi- 
ritual, couit,  may  have  a  prohibition  to  Hay  ifa^i  owa  firit> 
To  this  purpore  when  irchbilhop  Baocrofr  illcrfg^  diat 
ilie  plaiatifF's -having  made  choice  tbcfcof,  and  brought 
h,i  aJvcrfary  there  nnio  trial.  Qiould  l^y  aU  inicDdmcni  of 
]3W  and  tcalbn  and  by  the  ufage.of  all  other  judicial  plice* 
thereby  condiuJc  himfelf-  in  that  bchalf-f  yet  |he  aBTwcr 
tiFitbe  judges  wa°,  that  none  may  purfue  in  the  cccl(£aSi- 
cil  court,  for  (hat  which  the  king's  court  aaghti»  bold 
plea  ofi  but  upon  infoimatioii  thereof  given  to  the  king's 
courts,  cither  by  the  plaintiff  or  by  any  mere  ftranger,  tbif 
are  to  be  piohlbited,  bccauJe  tbcy  deal  in  that  wt)ich  appcr- 
tiinfth  not  to  th.ir  ownjurifdiaion  (n).  And  ii)  the  cafe 
of  IVertt  and  Chjfen,  M.  12  Ja.  the  fame  thing  wai  de- 
clared and  adjudged  in  the  court  of  Itiog's  betKl).j .  Gihf. 
1027.  Cre.  Jfi.  350. 

E.  30  G.  2-  Paxtan  and  Knight,  This  mi  a.  queilnm 
whether  ■  prohibition  Ihould  be  graaied,  to  ftay  proceed- 
ings in  an  ccclefiaflical  court,  in  afuit  by  a  i]ualccr,  for 
a  (eat  in  a  church  ;  founding  his  title  upon  a  prefcripUre 
right.  la  which  fuit  the  ecclcUaftical  court  had  dner- 
mined  againft  him.  AnJ  now  he  came,  after  fentence 
telow,  for  a  prohibition.  (Note,  an  immenaorial  ptc- 
fctiption  was  alledged  on  both  fidc).)  On  Shewing  caufa 
againfl  the  prohibition,  it  W4S  urged,  that  the  coun  will 
not,  after  fentence,  grant  a  prohibition,  unlflf*  the  defad 
of  jutifdi^ioi^  appears  upqiv  the  face  o(  the  libeL  And 
the  aforefaid  cafe  of  Morkit  Bofwertb  was  in^ftcd  on, 
wheie  the  fpiritual  court  bad  adjudged  againft  the  coftom 
let  up-,  ihu'  their  law  allows  a  Icfs  time,  than  the  common 
law,  to  (Dske  a  cuftom  :  but  the  prohibition  was  denied. 
So  bete,  if  the  fpiritua!  court  wilt  admit  left  evidence  of 
a  prefcripticn  than  tlie  temporal  courts  will,  and  ihc  pr»^ 
(cription  is  n^vciihelefs  found  to  bp  grouiidle^  >  it  it  cer- 
tain that  the  patty  whu  fets  it  up  cap  have  no.  reafon  ts 
come  for  a  prohibition  after  fentence  :  and  hJt«aly  tcafea 
foi:  it  can  be  (as  the  court  obfetved  in  the  BfoMraid-ca<e) 
to  get  clear  of  ihofe  cofls,  which  he  hath  by  liia  own  vex- 
atious fuit  rcndred  himfelf  liable  to,  and  whiaU  (aa  was 
there  adjudged}  he  oitght  to  pay. — But  the  couFt  fecMKd 
to  think,  that  if  the  fenvence  of  the  cccle&aftical  coUrt  wai 
a  nu!lity,  their  award  of  coRi  muft  be  fo  too.  Aud  liere 
Kc  reciprocal  prefcriptions  alledged.    And  tbc.iprcfaipr 
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tift  right  of  Aeonc  is  determined  /2?r,  tho*  that  of  the 
other  iSdetermtned  againft.  They  hare  adjudged  the  %6^ 
verfe  pnefcription  to  be  a  good  one,  which  they  could  not 
tt^^  and  which  they  will  eftablifb  upon  tefs  evidence  than  • 
the  common  law  requiret.  And  iord  Mansfield  faid,  that 
tha'  he  Was  veryforry  that  the  court  were  obliged  to  grant 
the*  prohibition  (brcaufe  the  party  applic'd  fur  it  only  to 
get  rid  of  payirig  the  cofts  occafioned  by  his  own  vexa*' 
t4ou»  fuit),  yef  he  thought  they  could  not  avoid  doing  it. 
And  the  rule  for  a  prohibition  was  madeabfolute.  Bur- 
ivia,  Mansf:  '^i^. 

1 8*  If  the  defendant  in  a  prohibition  die;  his  executors  Party  dyiii|. 
may  proceed  in  the  fpiritual  court,  and  the  judges  of  that 
court  out  of  which  the  prohibition  was  granted,  will  alfo 
in  fuoh  cafe  make  a  rule  to  the  fpiritual  court  to  procefd : 
but  the  plaintiff  may,  if  he  pleafeth,  have  a  new  prohibi- 
tion againft  the  executors.    Watf.  r.  55. 

t9«  A  prohibition  takes  off  the  coits  afiefled  upon  ^n  c^flt. 
appeal,  where  the  eaufe  is  returned  to  the  inferior  ciourt. 
7'his  was  adjudged,  E.  7  Cha.  in  the  cafe  of  Crompton  and 
Watirford'i  where  an  appeal  had  been  to  the  delegates, 
who  overruled  it,  and  aflefled  cofts  for  the  wrong  appeal : 
And  the  court  agreed  with  Richardfon,  that  becaufe  a  pro- 
hibition ftays  all  proceedingi,  the  cofts  were  taken  away ; 
and  added,  that  if  the  parry  was  excommunicate*  he 
ihoald  be  abfoived.     HttL  167.     Liu.  365.  Gibf  1029. 

Sy  the  (tatute  of  the  8  &  9  IV.  r.  1 1.  Infuitt  upon  pro* 
bUitiknff  thi  pimntiff  obiaining  judgment  or  any  award  ofix*^ 
gathn^  a/ttt  ptoa  plsaded^  or  demurrer  joimd  therein^, /hall 
mover  hii  lofli  of  fuit ;  and  if  the  piaintiff  fhall  becomo  non^ 
fuii^  or  fuffer  a  difconiinuancij  or  a  verdiJi  Jha/i  pafs  againji 
himi  thf  diftndant  Jhall  ucever  bis  cofts^  and  have  execution 
firi^fomi*     f.  3. 

H.  4  G.  Sir  Henry  Hoteghton  and  Starkey.  After  judg* 
ment  for  the  pbintiiF  in  piohibition,  the  queftion  waf, 
what  cofls  otight  to  be  allowed  ;  and  whether  they  (houtd 
be  computed' from  the  firft  motion,  or  only  from  the  de- 
claration, was  the  doubt.  Upon  fearch,  it  was  found  to 
be  the  cdurfe  of  all  the  courU,  to  tax  pnly  from  the  time 
of  declaring,  except  in  two  iriftances ;  the  oiie  in  the  cafe 
ol  Eetds  and  Jackfon  in  the  2  Geo.  and  the  other  in  the 
cafe  of  Brown  and  Tttrner :  where  they  were  allowed  from 
the  Arft  motion.  And  of  this  opinion  were  ail  the  judges. 
And  all  the  officers  were  direded  for  the  future  to  allow 
the  coils  of  the  firft  motion.  And  afterwards,  //•  12  Geo. 
between  Swetnam  and  Areher^  it  waft  ftated  in  the  fame 
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manner)  and  agreed  to  be  the  uniform  praAice  ever  fmce. 
And  £•  I  Geo.  2.  between  Sir  Thomas  Buryznd  Cro/s,  the 
fame  doubt  was  raifed  by  a  new  mafter ;  and  the  court 
ordered  cofts  from  the  fir  ft  motion.     Sir.  St. 

M.  10  G*  2.  Middleton  and  Croft,  The  plarntiff  in 
prohibition,  having  prevailed  in  one  poior,  altho*  he  fail* 
ed  in  all  the  reft,  moved  for  cofis,  and  it  was  moved  that 
they  might  be  taxed  from  the  time  of  the  firft  motion,  ac- 
cording to  feveral  determinations.  And  this  iaft  was  ac« 
quiefced  in,  if  the  court  fiiould  be  of  opinion  for  cofts. 
As  to  which,  it  was  obj^Aed,  that  the  point  in  which  the 
plainiiff  prevailed  was  not  the  git  of  the  proceedings,  but 
only  a  circumftance;  ^nd  that  it  would  be  very  hard, 
that  they  who  had  prevailed  upon  the  merits,  Qiould  py 
cofts.  But  by  tl.e  court.  The  words  of  the  ad  are  not 
to  be  got  over,  which  give  cofts  to  the  plaintiff*,  if  he  ob- 
tains any  judgment :  and  this  matter  wasunder  -confidera- 
tion  in  the  .houfe  of  lords  in  Dr.  Bintliy*^  cafe,  wh^e  the 
prohibition  flood  as  to  fome  articles,  and  there  was  a  con* 
fultation  fjr  the'reft :  to  be  fure  it  will  be  confidcred  in  the 
quantum,  but  we  cannot  deny  coft«.     Str.  1062. 

//.  14  6\  2*  Gefgt  and  Jotiis.  Upon  ftiewing  caafe 
agaioft  a  prohibition,  the  court  made  the  rule  abfolutt, 
with  a  diredion  that  the  plaintifi^  (hould  declare  in  prohi- 
bition. He  tendred  a  declaration,  but  the  deferrdant  re- 
fufcd  it,  and  applied  to  ftay  proceedings,  as  being  willing 
to  fubmit.  The  other  infified  he  had  a  right  to  go  on, 
and  fo  get  the  cofts. of  the  motion,  which  he  could  not 
otherwife  have.  But  the  court  ftaycd  the  proceedings 
without  cofts ;  faying^  the  direfiion  to  declare  was  in 
favour  of  the  defendant,  who  might  waive  it.  f/r.  1114. 
20.  To  conclude;  Sir  Simon  Degge  obferveth^  that 
prohibitions  of  themfelves  are  excellent  things,  where 
they  are  ufcd  upon  juft,  legal,  and  true  grounds ;  and 
have  ofjten  avoided  the  ufurpations  of  the  popes  and  fpi- 
ritual  courts.  But  by  the  corruption  of  thefe  later  titoes^ 
they  are  grown  very  grievous  to  the  clergy  (in  the  reco- 
vering of  their  tithes  and  other  rights),  being  too  often 
granted  upon  feigned  and  untrue  fuggeftions,  which  it  is 
impoffible  the  judges  (hould  forefee  without  the  fpirit  of 
prophecy.  And  (he  add.<)  I  think  I  may  prefume  to  fay, 
that  where  one' was  granted  before  queen  Elizabeth's  time, 
there  have  been  a  hundied  granted  in  this  Iaft  age.  And 
they  are  a  very  great  lielay  and  charge  to- the  clergy  ;  and 
it  were  well  (i<^ys  he)  iO'my  poor  judgment,  if  the  reve- 
rend judges  would  think  of  fome  way  to  reflrain  them,  or 
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to  make  them  pay  well  for  tbcir  delay,  by  making  the 
plaintiflF  enter  into  recognizance  to  pay  fuch  coils  as  the 
court  out  of  which  they  iflue  (hould  award,  in  cs^fe  they 
ihould  not  prove  their  fuggefiion  in  convenient  time :  or 
foroe  fuch  other  courfe  as  they  in  their  great  wifdom  (hall 
think  juft  and  meet.    Deg.  p.  2.  c.  26.  {0) 


Note,  Cottfultatioti  is  treated  of  under  the  title 

of  tha(  name. 

Provifors.     See  CouttJIf 

Pfalmod^.    See  ^^ublifl^  tDDtllbt{r> 

Publick  Notary.    Sec  )i3oratp  |0uWirt* 


(«)  The  pradice  of  the  courts  of  common  law,  in  granting 

prohibitions^  was  ferioufly  complained  of   in  the  reign  of 

James  !•  by  archbifhop  Bancroft,  who  in  the  name  of  the 

whole  clergy  exhibited  to  the  privy  council  againftthe  judges^ 

"  certain  articles  of  abufes  which  were  defired  to  be  reformed 

in  granting  of  prohibitions  ;*'  bat  his  objeclions  were  fulfy 

atifwcred  by  them,     a  Infi.  601  •     If  a  prohibition  be  iropro* 

perlyobtained  by  an  untrue  fuggeftion,  a  confultation  will  be 

awarded,  which  remits  the  caufe  to  the  proper  jurifdidlion  ] 

-fee  ConCttltatiOtl*  And  our  judges  have  faid  "  it  is  a  rale  doc 

to  grant  a  prohibition  where  the  proceedings  in  ecclefiaftical 

!  coiirts  are  not  a^ aind  the  law  of  the  land  and  the  liberty  of 

the  TnbJcA.*'     Cro,   Jac,  431.       For  according  to  Mr.  J, 

Blackftone,  as  on  the  one  hand  the  courts  of  Weftminiler  lend 

the  ecclefiaftical  courts  a  parental  ailifLince  in  aiding  the  com- 

palfive  powers  of  their  jurifdidtion  ;  fo  on  the  other  they  are 

obliged  fometimes  to  exercife  a  parental  aothority  by  retrain- 

iog  thofq  powers  within  their  proper  limits.    Fol.  3,  /.  lou 

For  the  form  of  pleadings  on  a  writ  of  prohibition^  let  ^0^^ 

T.  Mtlitu,  Phwd.  468. 


«    .^    *«• 


0.4 


L  ..  _ 


^ 


x 

:■'> 


n:::r::  .;iJ-*'3-.»4 


fxi*  .   ^-      x-v**    ' 


4      V 


^ulblielt  txH)iQ)i|)^ 


»i »  ,  fc.   •*  » 


>i«\-. 


" %\'t)tie  attendance  on  the puhluk^ warfiip.    ., » .     •  - 
t/.  Efli^hlijhment  43/  the  book  ofeommm^  pritjer. 
XiXvn  Orderly  behaviour  during  the  divine  ferviee. 
jy.  Performance  of  the  divine  Jtrvice^  in  thcft^^ 
-   ^    verat  parts  thereof, 

'  /.  pue  attendance  on  the  publick  worjbip^ 

All  perfom  flitil  i.  Can.  90.  HP  HE  churchwardens  or  queftmen  of  every 
reibittochyrcb.  1    ipzx'i^^  and.  two  or  three  more  dUbtct 

perfbns  to  be  cbofen  for  fidemen  or  ^f&ftaota,  (baU  diligeail/ 

fee  that  all  the  pariibioners  duly  rcfort  to  their  church  i^a 

^li  fundays  and  holidays, . and  \here  contii;[Mp  (he.ivhole 

'  time' of  divine  ferviee:   and*  all  fuch  as  (hall  he:fi^uAd 

flack  or  negligent  in  reforting  to  the  church  (baviqg  Jio 

great  or  urgent  caufe  of  abfence).tbey  (ball carnej^ry  call 

upon  them;  and  after  due  .mooitioo  (if  thcyi^snaeDd  npt) 

they  (ball  prefent  theni  to  the  ordinary  of  the  placed 

Oopftlaofpa-         2'.  By  the  5  tk  6t.i.  6.  c.  i.    M  pirfBmJhall  diligiwtlf 

nifliment  by  tht   ^^li  faithfully  (having  no  lavful  er  reaJonabU  ix^vff.  (♦  ia 

Su5S|.*  ^^*     ^i^/»n  indeavour  thmfehis  t9  nfott  /«  tUir  parijb  c^MfikW 

fbopii  accvftomid^  or  upon  r^ofonabU  Ut  ibgnof  to  fim§  uJ§M 
placi  whin  common  prayn  and  fuch  ftfvtci  of  Godjboliio 
ufid  in  fuch  time  of  Utj  upon  ijjitjfunday  and  0bir  dayt.ef* 
dained  and  vfd  to  hi  kipt  a\  holidoyi ;  and  ihtn  and  iiffo^fo^ 
abidi  ordtrly  and  fiber  ly  during  the  titm  of  the  common  prs^t 
preachings  or  othtrftrvice  of  God:  on  pairfof  ptffiiflin^,  ff 
the  cenjures  of  the  cburcK     f.  2.         ,"  •..      z.^^  ;'* 

And  for  the  due  execution  Jhereof*^  the  itngU  m^  e*^eUaif 
tnaytfty^  the  lords  temporal^  and  all  the  commons  tti  this  Jj^^^:, 
fent  parliament  offembled^  do  in  QqdTs  nami  rf^ftirirO^cS^e: 
all  the  arcbbiJhi>pSf  bijhops^  and  other  ^rdinArie^^^^ibi^-tbn 
Jhall  endeavour  themfetves  to  the  utm^  a/  tieir  JilifUilfdg^y  .a 
ibat  the  due  and  true  execution,  thereof  -  may  U  bp4^W^i^f^  .  ■ 
their  diocefes  and  charges^  as  they  wuHl  fnjtuer  befi^je^^fer 
ftub  evils  and  plagues  wherewith  jflmigl^ty  Cad  tnayjuj/tf^^ 
punijb  bis  pe^pUtfor  neglecting  tbis  ^eod  and  wbolj^o^e,  lam»^r 

OnpalaoTiaJ.       3.  By  the  1  £1.  c.  2.      All  perfins  JmU  di^gonf^.tm  , 
•  ^""^w^         faithfully^  having  n$  lawful  or  reajonable  excufe^  to  ^  fi^fltb*  . 


l^uliUei^  t^QO^OMp,  2^ 


wndioivmr  ibemfihts  tQ  rtfirt  to  thgir  p^rifl^  church  or  chapel 

accuftomtdy  or  up»iriafoi$bk l^ijhtri^f^./ii  /omt  ufuai  plact 

tvbore  common  prayer  and  Juchfervice  of  Godjhall  bo  ufid^  in 

Jucb  tinu  of  Itty  upon  every  jundayy  and  other  days  ordained 

and  ufed  to  be  kept  as  holidays^  and  then  and  then  to  abide 

orderly  and  fibiriy^  during  the  time  iff  the  common  prayer^ 

preachings  or  otbor  firvia  of  God  then  to  be  ufed  and  minU 

Jired  \  os{  pain  of  p^njifhmtnt  by  the  censes  ef  the  cbttrcb^  and 

alfo  upon  pain  that  every  perjon  fo  offending  Jhall  forfeit  for 

every  fuch  offence  12  d,  to  be  levied  by  the  churchwardens  of 

the  parifb  where  fuch  offen^ce  Jhall  be  done^  to  the  u/e  of  the  poor 

of  the  fame  parifb^  tftbe  goods  and  lands  of  fuch  offender^  by 

way  of  diftrefs.     f.  14. 

AU perfons'\  Femes  covert  as  well  as  others*  Gibf  tgji^ 

Except  diflenters  qualified  by  the  a&  of  toleratio^i,  who 
Tcfbrt  to  fome  congregation  of  religious  worfhip  allowe4 
hf  thiit  ad.  t  0^.  c.  iS.  f  2.  i6.  [And  perfons  who 
ibal)  take  the  oaths  and  come  to  fome  congregation  or  place 
cf  religious  worfliip  permitted  to  Roman  cathplicks  bj 
3X  G.  3.  c.  32.    /  9j 

But  they  who  repair  to  no  place  of  publick  worfliip, 
arc  ilill  punifliable  as  before  that  a£t  |[or  the  31  G.  ^. 
<•  32.].  And  if  the  church- wardens  (ball  happen  to  pro* 
fern  a  perfon,  who  poifibly  may  go  to  fome  other  place  ^. 
the  proof  thereof  re  As  upon  the  perfon  prefented,  and  the 
abfence  from  church  jufiifies  the  prefentment.    Gibf  964* 

Nenfing  no  lawfutor  reafonable  excufe]  in  the  cafe  of  Eli» 
.  zabeth  Dormer,  an  exception  was  taken  to  the  indi£lmenr, 
beCatifb  thefe  words  were  omitted,  not  having  any  lawful  or 
recffonaUe  excvfe  I  but  it  was  agreed  by  all,  that  thefe  words 
are  to  eome  in  on  the  other  fide,  and  need  not  be  put  into 
theJndifiment,     Gibf  291. 

To  their  parijh  church^  If  one  goes  to  a  cuftomary  chapel 
within  the  par ifli,  it  is  a  good  excufe;  but  this  muft  be 
pleaded.    Gibf  292. 

ir  the  plea  in  the  fpiritual  court  be,  that  this  is  not 
his  partih  church,  and  they  refufe  the  plea, , a  prohibition     » 
will  be  granted ;  becaufe  that'  court  cannot  intermeddle 
with 'the  precipes  of  parllhes.     Gibf  29  V 

Or  upon  reafonable  let  thereof^  to  fome  afual  place  where 
comtHon  prayer  and  fech  fervice  of  God  fhcdl  be  ufed  in  fuch 
time  ^let]  6y  the  common  law  or  practice  of  the  church 
of  England,  no  perfon  can  be  duljr  difcbarged  from  attend* 
ing  hbownpariih  church,  or  warranted  io  reforting  to 
anotlier,  untefs  he  be  firft  duly  licenfed  by  his  ordinary, 
ff^^^it  jhe  proper  judge  of  the  reafonablenefa  of  his  re-    * 


?14 


*  V 


.     ; ' 


»     t 


V*     .    .♦ 


.qiiefl,  and  gKants  him  letters  of  licence  under  feal,  to  be 
exhibited  (as  there  (hall  be  occafion)  in  proof  of  -his  dif- 
ehargc.  Which  licences  are  very  comrooh  in  oar  cccle- 
fiaftictfl  recordii.     Gibf.  291. 

^nd  then  U  tthi^e  orderly  andfoherJy]  It  is  not  enough  to 
come,  unlefs  he  alfo  abide ;  nor  eoough  to  abide  when  he 
is  come,  unlefs  he  come  fo  as  to  be  prefent  at  the  feveral 
parts  of  divine  fervice,  arid  alfo  remain  there  throughout 
orderly  and  foberly;  the  cUufe  being  penned  conjundive- 
ly,  and  fo  the  guilt  and  forfeirure  incurred  by  the  violation 
of  any  one  branch.     Gib/7 2gi. 

\  Among  the  conftitutions  of  Egbert,  archbifhop  of 
York,  one  is,  that  whilft  ihe  minifter  is  officiating,  if  any 
p^Kfon  fhall  go  oat  of  the  church,  he  fhali  be  excommu- 
nicated ;  and  this  is  taken  from  a  canon  of  the  fourth 
council' of  Carthage.     G/^/ 964. 

And  all  archbijhops  mid  bijho^,  afid  every  bf  their  chanceU 
hrsy  commijfarieSi  archdeacons ^  and  other  ordinaries  havifiganj 
peculiar  ecAeftaftical  jurijSiSiiony  jhall  have  power  to  inquire 
hereof  in  their  v'ffitation^  finods^  atld  efewhere  within  their 
juriJdiBion  at  aity  other  titne  and  place ^  and  to  take  accttfetion^ 
euid  informations  of  all  and  every  ^ the  things  abovementlemd^ 
dune  committed  or  per  pet  fated  within  tbt  limits  of  their  jurif 
iidtions ;  and  to  punijh  to/  fame  by  admoniticn^  excommymca- 
iion^feqUeftrationj  or  deprivation ^  and  other  cenfurn  arid  frg- 
tefy  in  lih  form  as  heretofore  hath  been  vfd  in  like  cafei  byfbe 
quein^ s  ecclffiafiical  lawu     f.  23. 

Andthe  yuflites  of  cfpze  Jhall  have  power  to  inqttire  of  hear 

and  determine  ihe  fame,  at  the  next  aj/izes;  and  ta  make  pro- 

cefs  for  execution,  as  they  may  do  agalnfi  any  per  fin  being  in^ 

didted  before  them  of  trejpafs^  or  lawfully  convs£fed  thertof 

Jind  every  archhijhop  and  lijbop  may  at  his  liberty  and  plecfin 

join  and  ajfociate  hitrftlf  to  the  juJUces  of  affize^for  the  inquire 

ing  of  hearing  and  mtermining  the  fame  *     f.  17,  18,  19. 

And  all  mayors  bailiffs  and  other  head  efficert^  of  cities  bo* 

'  roughs  and  towns  corporate  to  which  juflices  of  affize  do' not 

tommcnly  Repair y  Jhall  have  power  to  inquire  of  bear  and  de- 

,    termine  the  fime  yearly  within  fifteen  days  after  tbefecft  ef 

Eafler  and  St»  Michael  the  archangel  i  in  like  inanngr  and 

form  as  the  jufiices  of  affize  may  do.     f.  22. 

Alfo  by  the  ^  J.  c.  4.  ^  any  fubjeQ  of  this  realm  JbaU 
net  repair  every  fundoy  to  fame  church  chapel  or  ufual  plaa 
appointed  for  common  prayer^  and  there  hear  divine  frcite^ 
according  to  the  faidjtatute  of  the  \  El.  C.  2.  itfball  be  law* 
fkl  for  one  juflice  ef  the  peace^  on  ptoof  to  him  tnade  by  rw- 
fijfton  or  oath  ofwitHefs^  t9  cMihifarPj  iefore  himi  aiAlf 

is 


'  > 


^ 


hi  JhaB  not  make  afufficiint  excufi  and  dug  proof  thrtrf  to  thi 
futisfa&ion  offueb  jufticty  hejball  give  warrant  to  the  church* 
warden  of  the  parijb  where  the  patty  Jhall  dwells  to  levy  \%d. 
for  every  fucb  default  by  dtftrefs  and  fate  $  and  in  default  of 
diftnfi^  Jhall  commit  him  to  prifon  till  payment  be  made :  which 
for feitare  Jhall  he  to  the  vfe  of  the  poor  of^e  parijh  where  the 
offender  Jhall  be  rejident  at  the  time  of  the  offence  committed. 
PrtvieUdy  that  no  man  be  impeached  upon  this  claufe^  except 
he\be  called  in  qu^Jlion  for  his  fiid  default  within  one  mcnth 
n^t  after  the  default  made :  And  that  no  man  being  punijhed 
eeccording  to  this  branchy  Jhall  for  the  fame  offence  be  punijhed 
by  the  forfeiture  of  ltd*  on  ihejlatute  of  thefirji  of  Elizabeth. 
f.  27,  28,  29. 

And  provided^  that  what  fever  per fns  Jhall  for  their  offences 
fi^Jl  receive  punijhment  of  the  ordinary^  having  a  teflimoniai 
thereof  under  the  'Ordinary*  s  fal^  Jhall  not  for  the  Jame  offence 
eftfoons  be  convi6led  before  the  jujlices  \  and  likewife  receiving 
for  the  faid  offence  punijhment  fi^fi  by  the  jujlices,  Jhall  not  for 
the  fame  offence  eftfoons  receive  punijhment  of  the  ordinary, 
I  £1.  c.  2.  f.  24. 

4.  By  the  23  EI.  c.  i.  f.  5.     Every  perfon  above  the  age  Onpalnofaol, 
of  fxteen  years,  which  Jhall  not  repair  to  fomt  church  chapel  *  mwcth. 
or  ufual  place  of  common  prayer,  but  far  hoar  the  fame  contrary 
to  the  t  E\,  €•  2,  and  be  thereof  lawfully  convi^ed,  Jhall  for* 
feit  to  thi  queen  20I.  tf  month. 

And  there  are  many  regulations  concerning  the  fame; 
by  that)  and  by  feveral  fubfequent  ftatutes  \  which  being 
chiefly  intended  .againft  popi(h  recufants,  are  more  pro- 
perly treated  of  under  the  tiile  ^Opcrj.  And  by  the  to- 
leration ad,  the  fame  fhall  not  extend  to  qualified  proteft- 
ant  diifenters  :  but  no  papift,  or  popifh  recufant,  (hall 
have  any  benefit  by  the  faid  zGt  of  toleration.  [But  by  the 
31  G,  3.  e.  32.  Roman  catholicks  who  (hall  take  the 
oath  and  fubfcribe  the  declaration  thereby  prefcrlbed,  are 
exempted  from  feveral  penalties  to  which  they  were  be- 
fore fubje<a  ;  for  which  fee  title  ^Operj.] 

And  by  the  23  EL  ^  i.  Every  perlon  which  ufuallv 
on  the  funday  fhall  have  in  his  houfe  divine  fervice  whicn 
is  eftabli(hed  by  the  law  of  this  realm,  and  be  thereat  him- 
felf  ufually  or  moft  commonly  prefenr,  and  fhall  not  ob- 
ftinately  refufe  to  come  to  church,:  and  Ihall  alfo  four 
times  in  the  year  at  leaft  be  prefent  at  the  divine  fervice 
in.  the  church  of  the  parifli  where  he  (hall  be  refidenr,  or 
in  fome  other  common  church  or  chapel  of  eafe,  (hall  not 
incur  the  faid  penalty  of  20 1,  a  month  for  not  repairing 
10  church*    f,  12. 

s-  By 
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23$  i^uftitcft  miffyi^, 

OnpiinpfUint    •  5.  Bf  the  3  J.  c.  5.     No  recufani  conviif  /ball  praHifi 

<^bW  from       i^  ^^  ^i^^^   ^^^  ^^/;  y^  j^j^^  ^^  mint/iir  of  any  court,  or 

Star  any  military  tffice,  by  land  w  fea  ;  and  Jhall  forfeit  fir 
every  offtnce  ico  /.  ;  end  Jhall  alfo  pe  difabUd  to  be  exe^ut^r^ 
,.  admmiflratory  or  guardian,  f.  8.  22* 
Peiiil»y  of  fctr-  .  6*  By  die  3  J.  c.  4*  Every  perfon  who  fkall  retain  in 
^raring  fiidi  re-  bLs.firvic^j  or  Jhall  relieve^  keep^  or  harbour  in  his  houje  any 
feiVant^fijourner^  or  fir  anger ,  who  Jhall  mt  repair  to  ehureh, 
but  ^all  forbear  for  a  month  together ,  not  having  reafonaile 
exeufft  Jhall  forfit  10  L  for  every  month  he  Jhall  continue  in 
h'{\  bouji  fuib  perfon  Jo  forbearing:  And  the  jujiicei  of  the 
peoff  />  ibeir  Jejftom  may  bear  and  determine  the  fame. '  f.  32, 

lieM^ant  con*        .7*  Bttt  by  the  I  J.  e.  4.     A  recufant  conforming  himfelf 
fbrmjiift  Jhall  be  df charged  of  all  penalties^  which  he  might  otherwjft 

fti/iain  by  roafn  of  his  recujancy.  '  f.  2.  (p) 

//•  Ejlablijhment  of  ibe  book  of  common  frayerm 

Power  of  the  '•  ^^^*  *^'   ^^^  church  haih  power  to  decree  rites  or 

ckorch  to  decree  ceremonies^  chat  are  not  contrary  to  God^  word. 
riteiandccr«-         ^/^  j^.     It  jg  not  neccffiry  that  tradirrons  and  cere- 

oioniea  \k  in  all  places  one,  or  utterly  like;  for  at  all 
times  they  have  been  divers^  and  may  be  change^  ac- 
cording to  the  diverftty  of  countries,  times,  and  meh's  man- 
ners; fo  that  nothing  be  ordained  agaioft  God's  word. 
Whofoever  thro'  his  private  judgment,  willingly  and  pur- 
pofely  doth  openly  break  the  traditibns  and  ceremonies'bf 
the  church » which  be  not  repugnant  to  the  word  of  Qodt 
and  be  ordained  and  approved  by  common  authority; 
ought  to  be  rebuked  openly  (that  other  may  iiear  to  do  the 
lil(e)»  as  be  that  ofiendeth  againft  the  common  order  of 
the  church,  and  hurteth  the  authority  of  the  magiftrate^ 
and  wonndeth  the  coiifcien^es  of  weak  brethren.  Every 
particular  or  national  chuith,  halb  authority  to  ordain, 
change  and  aboltih  ceremoities  or  rites  of  the  bhurcb, 
ordained  tmly  by  tnan*6  authority ;  fo  that  all  things  be 
done  to  edifying* 

Can^  6*  Wht>ever  flial)  affirm^  that  the  rites  and  cere- 
inooies  of  the  church  of  £ngland  by  law  eftablifhed,  are 
wicked,  antichriftian,  or  fuperftitious ;  or  fuch  as,'  \ieMsg 
commanded  by  lawful  authority*  men  who  are  zealouJly 
and  godly  tflFeded  may  not  with  any  jgood  confcience  ap- 

f/)  In  what  rcfpefb  thefe  adls  are  mitigated^  fee  dtle 

5  profc 
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prove  them,  ufe  tbem,  or  as  occafion  reqliiretfa  fnblcribe 
ufito  them:  let  him  be  excommunicated  ipfo  h€tOi  '^^^ 
not  redored  antil  he  repent,  and  publickljf  revoke  fuch  liis' 
wicked  errors.  .  t. 

2.  In  the  more  early  ages  of  the  churchy  ereiyTjifliop  titorgrbefcre 
bad  a  power  to  form  a  liturgy  for  his  own  diDc<,fe;  and'if  theaaa^uu* 
he  kept  to  the  analogy  of  faith  and  doiirine,  all  cfrcunt-^  f^mltf* 
fiances  were  left  to  his  own  difcretion.     A^erw^ds  the  v 
pradjce  was,  for  the  whole  province  to  follow  the  fervice  * 

of  the  metropolitan  church ;  which  alfo  became  the  gene-^ 
ral  rule  of  (he  church  :  And  this  Lindwood  acknowledgeth 
to  be 'the  common  law  of  the  church  $  and  imimaies,  that 
the  life  of  feveral  ferviccs  in  the  fame  province  (as  was 
here  in  England)  was  not  to  be  warranted  but  by  long 
cuflpm.  .  Gilf.  259. 

-  The  latin  lerviccs,  as  they  had  been  afed  in  Engfartd 
before,  continued  in  all  king  Henry  the  eighth's  reign, 
without  any  alteration :  fave  fome  rafures.of  col  lefts  for 
the  pope,  and  for  the  office  of  Thomas  Becket  and  of 
fome  other  faints,  whofe  days  were  by  the  king's  injunc- 
tions no  more  to  be  obferved }  but  f hofe  rafures  or  dele- 
tions were  fo  few,  that  the  old  mafs  books,  breviaries,  and 
other  rituals,  did  ftiU  frrvc  without  new  impreiBons. 
GO/,  *59* 

3.  In  the  fccond  year  of  king  Edward  the  fixtb,  a  H-  Aa^f^nxdm. 
torgy  was  eflablKhed  by  the  fiatute  of  the  2&9  £d  6   ">^^'^'^^^ 
c-  I.  asfolloweth:  .  '    •  *  Ed  «. 

ff^bt  n  of  hng  timi  then  hath  bun  had  in  Mi  rgalm  $f  Eng^ 
land  and  in  IVales^  diver i  forms  ofc^mm$n  praj§r^  commonty 
called  the  ftrvke  of  the  chut  ch^  that  is  to  fay  ^  the  iffi  of  Saturn^  ^ 
ef  Tork^  if  Bang(xr^  and  pf  Limoini  and  befides  ibefmt^  new 
of  hie  much  msre  divers  and  fundry  forms  and  foftnom  havt 
been  vfed  in  the  eathtdral  and  parifb  chttrchei  ef  England  and 
IValeSy  as  well  cmcerning  the  mattens  or  mormng  pro)^^  and 
the  evenjong^  as  alfo  CMcerni^g  the  helycommnniim  commmly  call- 
ed  the  maji^  witp  divers  and  fundry  rites  and  orHnonies  con- 
cerning ihefamoj  and  in  the  adminijiration  efothef  facramints  ' 
*  of  the  chunh  \  and  albeit  the  king^  by  the  advice  efhis  cooncit 
hath  heretofore  divers  times  affayed  to  ftay  innevations  or  ne^j 
rites  concerning  the  premiffes^  yet  the  jami  hath,  not  badfitth' 
goodfuccefs  as  his  bighnejs  required  in  that  behalf  y  wberoup^*'' 
bis  bighmfs  being  pieafd  to  bear  with  the  frailty  and  ioeakheft 
of  his  fubje^s  in  that  behalf  i  pf  bis  great  cUmetuy  bath  n0t  only  ' 
hen  content  to  abflain  from  punijhmet^t  of  thofe  that  have  of* 
fended  in  that  behalf^  but  alfo  to  the  intent  a  uniform  quiet  and 
godiy  order  ftiouldbt  had  cencif  rung  the  premiffes^  hath  oppoinf- 

ed 
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mttm  itrf^  mr  Mm  m^ffeifmtb  if  Mvg  Hmujik^mgiHi 

pfimtrs  im  ikmili'tt  cimrif  pm^at  0/tkg /km.    A*^    .  - 
Aa,of  unifrr.         4.  Thus  ftood  the  liturgy  until  iht  5th  year  ^-kiat 
su.!!^       EdmfedtheftBch.  But  tecivib  Ibiiie  tbicigt  wcwcMMioed 

in  tluit  liljiirg7«  wiiich-  £b€w«<l  z^omfiiun  wkh  ihelil. 
IMrftMM  of  tMe  ctmtft  amfclbaMMxctplioM  ivcvu,  uImd 
10  itihy  iiMOelMrned  meo  ar boat, ^utA  bf  Caivto  •biiiult 
thcrtlbrc  it  SMsrcYiewed,  in  nrbichftMiimn  Anoi^  «at 
conAiliol^  And  foiae  tlt^ratMns'-iiiwre  nude  .in  ir^  «#Mdi 
copfiAad  in  adding 'the  gicnorai  CMrfdkm  aad  abfolntiBn  ^ 
amd  the  coauMnian  m  begin  with  aha  4co  cnmniandaMMi. 
The  uic  of  oil  in  confirmation  and  cxtaoaM  anfitekvore 
laii.4Mitg  and  alfo  prayars  Car  ifNiis- depariad:,  aiid  what 
tended  to  a  haliaf  of  CbriA^a  raal^reiaaoa  in-  tbn.auckarift* 
And  thit  Wtmgf  fo  rcforoiad  nan  allahliiied  h^  tte  aft^of 

tha  5  £d.  6.  at  £dllaweth  t Bna^iitPi  iaaka^dr 

ab  «/r  ^mimttrmf^  tf  tmmmm  fifmcg.  im  -idr  ahariA  mmm^ 
Jmrt  fit  fwA^  divtn  AaJkt  fmt  ibeftfinm  md-mmmi^nfAi 
min^nrtwi  ^  ik$  famh  rwitir  hftbi  rnn^f  ^.iimmim/kt 
md  mfimhrs^  tbm  •f  st^mhtr  umtkf  pmfit  tkermfmi^  ai 
, WiUfir  ibi  wmti  fUm  mmd  nmmf^  ncfimmiim  tbtrg^.mfir 
thi  mart  pirMim  4f  thi  foid  ar^.  itf  nmrnm  finfim^  ^^ 
img  witbii^^jgmt  $f  iht  ktdi  and  ummmt  ht  partigmt$t  4ff^ 
fimUid^  baib  cauftd  tbt  ^ftrtfiud  ordir  tf^^mmm  Jtrvim^itH 
"    tithdy  tbt  bmk  tf  etmmtn  f^tijir^  tt  it  fmd^fu^  tudg§dfy 
firn/ed  txplmntd  dml  mmdo/a^  P^ff^f  ^ndhiihtmi»t$md4md 
Jaimtd  itfo  tKpkimd^md  pttftOtdtt  MtfltMii  :  ttdding  tilft^ 
a  farm  und  mtmntr  tf  making  and  ttafttrvUmg-tf  arfU  ijkfi 
H/bpps  friifis  and  dtwtnst  t9  kt  tf  iik§  farm  ambthiy  ^ndna^ 
ktj  a$  tbeftmt  Ukt  aftftfaid  kttk  inHAtltdtbt  bttk  tf  ttmaam 
fra)tr  wai  htfin  \  andwitb  tbtfmnt^iamfii  tfftamfitnt  wtd 
tMepiitns  to  all  inunu  and  pnrptft$  mbfiht  mO"  ^  Ar  %  J^  3 
Ed*.  6.  c.  I.  wat  liwittdand  ixpr^fid  ft^  tbt  wta^tmiy^^f 
ftrvkw  and  adminifiratitn  tf  tbt  fatramtoit  ikmibtat  m 
rtaim^  upanjiub  ftvtral  famt  'at  in  tbt  fud  a3  is  tjtpt  vfkdk 
And  tbt  faidftrtntr  a&  uftand  m  fall  ftrtt  amdftnmfjlk^m 
all  inttnts  and  ttnftm&imtt^  a^d  tt  bt  a^pHtd  frafitftd  and 
pni  im  art  f  and  ftr  tbt  tfiakUfhmg  ^  At  bmk  tf  ttatatn 
frttftr  ntw  ioplaintd  and  btrtnnU  atmtxtd^  and  'tdfi  $bt  ftid 
ftrm  tf  making  arcbbi/btpi  kiftttpt  fritfts  and  dtatmt  iji  tmm 
mnmatd^  at  k  was  ftr  ibt  fttmtr  bttk.   '5lid  Cd^^c^  I. 

fcS. 

.   This  liturgy  was  aholifliad  by  qnccn  Maif  %  wko  ^m^ 
ing^alkd  in  and  dcftroyad  iba  afaiflaad  fiM  hoob  «f 

king 
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lubg'^HMfji  thi.dgbth,  ra|uiml  aU- pariilMi*to.  ftirniih 
MMuMMturilh ,  new-  eoflipUte  hgcks^  <siid  aniAe4*thsc 

in  che^kft  yeur.of  tlie  Mgopfitlie^  ftid  hiitg  Hamytflie 

"AffA-jfer*  iiionth*«Mi)aioie  «ft«rqiiceaMtf/«dMtli, 
^ 'lrr«io» CDMiaii^d >«  btofaroi  nociitfif  Wiif  fetMddm 
MttchrflkvilMiiri  bst^fliKtliBia;!!!  di^^l  ^Dmnberfoi* 
ktiHigi  qvefen  EKsftbath*  fat  ianh  u.  poctemnfon^  to 
tolm|o;iid  «nUuMl«B  ntotter^of  hecYiibjedt^  at  veil 
«b#ii t^t  bciodiMl  t^/tfas  wniaAif  ol  thediiiietiv  mafl 
i^tiiatibeyjddiofbatf.foiircfttbjiir  leacb^  or  to  give 
ri»*«flynia0ii«rof.idafitriae»M  yi— ching»  *oilher 
tiWMa  fithe.  gdjpdaiaad  fpiftie^  coonnooly  called  (tlie  goT- 
1  ptf  aftl*epitie  #f  •^Ihei  dqv  Mid  t9(  the  ten  *  commMaAawmt 
i»/tbeof nlgap-coafDe^  wrtthout  ex^fitian-  er  -aildidoii^f 
'•ii]|(«]iiemierof  fenfeue  nealufig^  m  belappKtd  or  addedi^ 
^b^tQi-ak  ^nymOKf^mmaef^'^Wwk  ptatftr  utot  or  cerC' 
.aK»o^  in  «lhe  obwrebi  km  that-wMcli  i«  aifoedf,iifed»  and 
kf4BWW9mt8J^  or.ihe  cMraipnlitaii^ii'uiBd  at  thirprefanc 
aft  tea  Mjdftf^'W  oarft  chapel,  ead  tbc  Loffd^  prayer  land  the 
ereed'ki  CDgliAi^  itetil  confdjtacpon  mmy^  be  had  by  pav* 
imoftent*  bf  her  isajefty  modker^tliaeeeAatee^f.thii  tealm^ 
hit  Ihe.beccer  ^wacilietioii  and  aceofd  of  iudh  catifieB,as  at 
iIms  pffefent  ace  naaed.  m.miutera.aiid  cerenmitea  oi  iop 
%ioii.  *  Gii/1 1671  26S*  V    .   * 

5.  After. which,  in  ahefirft  year  of  the  faioe  queen,  a  a^I  of  uniform 
Jkiivgy  ^aa  eftabUflicd  by  a£l  of  pMliamenc  of  <  the  1  £L  ^'^^y  of  ^he 
e.  2«  10  this  etife:  ■» «  Jr  if  etm^nl^  iy  ib£^itn*s  bigha^fs^  *  ^'^'* 
MJifr  iir  ^ff#  ^f  ihiykrdkMnd  a9mm»m  inthis  prtfent  fartia^ 
mmt  it^prmkkds'  ih^  mU  mmjiers  in  any  cathidral  ar  purifi 
tismwki  ar  mkm-  piati,  JkaU  b§  btuadim  iofa$  uniuft  iht  nmt* 
4HiSf€tia^9figi£fUr0ii09^tbe  Lord's  ft^per^  andadminififn^ 
Ml  9fmth  i^ihifiirmrnBiSiOndaU  lAr  €amm9n  and  cpinpray^ 
eff  mfitAwdtr  and  form  as  is  fmniiamd  in  $bt  book  autboriztd 
if  parkamM  in  ska  ^  ic  b  Ed.  6..  v»ib  tns  alteratins  cr 
idikim  ^fte^amkffim  taMvf^d  an  nnryfunday  in  ibg  ya^r^ 
OMlf.  iki  famtMf  ibe  Hianf  aU»$d  nnd  £crreligd,.amd  itv^/en^ 
Uma  MT^'O^Miw/  ^-d^vary  ef  ibg  fierameni  i§  ibg  com^ 
mmmmntg^  and  mng  §ih§r  ar  gmgrwije.  And  there  waaa 
yaovi^  ibai  /nek  ^rnamgnU  ^  $bg  tbnrcb^  and  a/  ibg  mip 
ajlin-iriir-/,  Jball  be  riiaimdand  nfid^  tf J  was  in  this  gbuub 
gf&sg^fndiy  anibarity  nf  parHamgnt  in  ihg fgcond  ytar  gf^thg 
rgign  gfbinx  Edward  tbgfixth^  until -giber  ordgr  Jbail  bg  takin 
^^inJbif  ibt  mAbgrgiy-gf  tbg  fnun'4.  majgfty^  witb  tbg  advice 
of  banaennniffiemge  mffmiad  Mnd  am^imd  under  ike  grgat 
'.  Vol.  Hi,  R  ftal 


fidlvf  Enghnafn  i6nfisicelifhJHiai\  tfr^rf'tbwmOrtMtk 
#/  thh  realm. 

0/ti9  hrA  and  amnwfis J  ^If^^krtot  faM  krdt  fpi^itwid^ 
in  thiroir  either  of  the  fori^rr  -a^t  -,  HtfcioTe  «il  the  tnAiop» 
prefent  c^iflentcd.     Gihf.  268. 

IhMfann  cfth  Utafif  iktrtd  wtdttrn&ti]  Vij  9^h  ottif«« 
fion  of  the  dauTe,  frm  the  tyranny  ef  the  Uflftpif  thtik^tU 
^  Us  iiteftobU  inormhtff  |  which  hji  been  in  the  24  «ii 
in  the  5th  oi  Ed.  6.    Gitf.  968. 

Twfentencei  cnlf  aided  in  the  MHmf  tf  the  JiuramttmH] 
Of  the  tw6  fbrms  now  ufeii  «t  ite  dtliveriog  of  the  ktwM 
and  wine,  the  firft  pauttif  each  ftOtS^motdB/ehflm^ 
five)  was  in  the  boak'of  the  feeodd*  jtar  of  king  Edwird 
Che  fixth,  but  not  the  fecond  fhrt ;  bift^n  cfcifrbodii^  ctr 
fifth  i^eir,  war  the  fr cond  putt  wtthontf  the  fiM^ :  ahd  Mr* 
alteratibn  made  by  vinue  of  this  ad;  waa  the  ihfertiilgef 
both  as  they  nbw  ftand.     GHf  168.  *  • 

Order  fisll4fe  taken  hy  antbirhy  ef  the-  qwHi/%  'majtftf^  nM 
the  advice  ^  hit  eomtn^ffieturs^  Two  jr^rs  afterwvd^^  %f 
viitoe  of  this  datife,  the  queen  IfTuM  her  eommiS^hli 
the  archbifhop  and  three  bthers  to  penife  the  btder  of  tM 
UBom  chroogbout  the  whofe  year,  and  to  tabfe  fomd  new 
calendars  to  he  imptinsed)  sHiidl  were- finifliei  and' fent 
to  the  feveral  bifhops  to  fee  them  obliorred  m  their  dWehfel 
in  the  month  of  Febioary  1560.    QHf4  968. 

By  Cav.  26.  of  the  canons  in  1603 }  M  }firfin  flmd  he 
reciived  mfthe  mini/fry;  n$r  eubnhtedtiany  hcchfat/Hrai  livings 
nor  fufftnd  to  preath^  f#  Micbizt^  or  be  a  Uhmrir  ler  resM' 
e/ divinity  ik  emy  place  \  eAept  he  JtetU  firft ^i^fe¥e  (amon^fl 
others}  to  thh  artiih  feliowing  \  That  the  bodk  6f  cAm nio« 
prayer,  and  of  ordering  of  bifbop^  pHefts  -and  dtaoorisy 
contatnetb  in  it  nothmg  contrary  n>  the  word  of  Godivftd 
that  it  noay  be  lawfully  uftd,  knd  that  lie  himfelf  wtil  itfr 
the  form  in  the  faid  book  preferibed,  hi  pViMitIt  pmy^r  Mf 
adminiftratton  of  the  facramentss  *^  ahd  none  oiMr.*'' 

And  by  Can,  56.  of  the  fanne  eations ;  E^ferj  mmljlhr% 
heing  ptffejftd  tf  m  benefice  that  baVb  cure  and  ibstrgt  ^JMh 
alth§*  he  tbiefiy  attend  n  preuching^  and  hath  a-caraite  ukifT 
him  to  execute  the  other  duties  tohtih  ari  to  'h  po^ffirniMjyi^ 
him  in  the  churchy  and  likewife  tt>ery  e^horyNpendturypn^adkoir 
that  riadetb  uny  HGurty  or  eatichiiUthf  or  fteiieheth  in  *mf 
church  or  chapei^  JbaU  ttviti  at  fAr  Uafi  eifory  yHr  AM  him^ 
felf  the  divine  fer  vice  upon  koofeveralfiindiaysflAStl^  dkim 
the  mfual  times^  both  in  the  forenoon  and  a/ttrMn  in  I8rd(afdl 
wbieh  hefo  pofffjfeth,  or  where  hii-eadkth  catahitath^fhia^ 
ithy  as  is  afortjmd^  ^dfeati  Himifirat  a^ih  Htevfifyta^d*^ 
mtmjier  the  faaramwu  of  baptijm  (if  ihore bomftat^hap* 

13  ihid,) 


mud  wiib  tht  tiftnMien  t/  «U  futb  riiti  aid  ctruirm'ti  as  wt 
f*faf^i  hf^tb*  kaak  e/  aat^  tf^*  'P  ff>at,i,lja!/:  vihkh 
ifhtda  lut  aecwdiAgly  pir/wm,  tbin  Jbo'Uht^fliift  h  poff'ffft,d  of  ^ 
a  b*wtfict  (m  bifvi)  hi  fufptndtit  \  eruk  hf^  ibof  ts  hui  a  riad- 
n.p*40thtr  tt  eaiubixtTf.liti  rtmev^  frm  W  pi"''  h  <^' 
b^»f  if  tht  diutfii  ufifilbtrfT  tbttjbaii,/ub0fit  ihimftivis  i» 
piiftrm.aUAktj#id  4tifHfj  in/v(it  ma/^t; ^oniiJt> t  ui  btjuri  ;> 
frtfiribti.  -'.     -     ■  

fiift  ^a(  af  his  lei^,  by,  .virtue  qf  t^  afokcUid  pfQvjro  ip 
thf  \.&i.  f. ».  «p90-(h«  confrreijcc  bel(t  bcfpte  ihc  |fiii^ 
hwnfalf  At  Hamptgn- court,  gaKcdbe^oiu  fg  tb?  ^rcli-: 
biflio^aDd  Mb«r  bigb  oonvnilfioiieitf  ro  review  {hq  com- 
iB8a  pnyec  bpok  >  apd  thcy  di^  cnalLe.rcveral  raaicriaJ  al- 
teniioni  aiM  calaFgdmeNt'  ot  i^  a$  La  (he  oficc:  of  ptiv^cff 
bapiifm,  and  in  feveral  rplvicio  and  otj^cr  paSifgea,  ;wij 
•Med  &te  OC  fi«  tfcw  piayeri  ftnd  t)iin<f^ivioes,  »q.d.  alf 
that  put  of  ttaec^iecbifiTi  vhkb  contjiips  ti)<t  du^iise  of 
itw  faciamqnfi.  And  fct  ;hc  ppwei)  Ipecified  ii^  t|)*t 
piovilia,  feem  not  |o  extend  to  the  .qiucn'f.  hcjii^iwd  fucr 
c«^i,  hur  to  be  ooly  Ipdgc^  p^rfoD^U};  in  the  ^uceni 
yM  .the  haoli  o{  coiainon  {uayet  fo  alt^re^  Upad  in  fgrce 
ffoof  tiw  ^lil  }i«r  ,(if  king  J^njeii  19  ihc  /ourte^atti  of 
Charles  the  fecotul.     IVftf.  t^^.  .   .      . 

And. it  it  to  be  ob(fit«ti,..tiiu  ,tbB  litifigy  ^f  the  13  Sc     ~ 
1.4'  C-  2...  ia  fiQt  tlip  (*BW  ^Uh  ib't  V*^icb  the  afo^cpiid 
canaoi  do  icf«r  tor,  (o  that  (a  tv  (otth  thq  l^d  caauni  at 
Iqihi^^aMer  ?rqno[  J1QW  i^  fotce.  -     . 

,  6-  In  A^e  preface  to  tho  book  of  commnn  prayer,  cpn-  AO  ot  uMar- 
copittgthc  (uvjcc  of  the  chu'cji  (which  wa*  alfo  nearly  "'"»  ^""  »* 
Ibe  fame  in.  ibc  ad,  and  in  the  5ih  of  £</.  6;)-7 — Tbirt  *  ' 
v/ai  nnitr  afij  .thing  by  tht  wit  tf  mfin  fi  will  4iV'fi4f  Br  ft 
fi^^^tihUifini^  v^^kb  in  n^titiuo.nci  ^flivu  beth  net  bun  tar-f 
rufitdi  at.  fftiflg  ithtr  tpingi,  it  mfif  plainly  gpftar  ly  ibt 
fMtqmm  .proffTy  in  tiii_cbiirih,  semma^y  caiird  divint  ftrvitt, 
1h(_^'ft  trlgiital  aid  gftund  wht'tift  if  a  i^tf  ^vld  fiarth 
w^iy  iht  encitnt-.falkefi,  hi  fiuil  find  liaf  tht  fame  was  mi 
vdfiVt4  but^  f»  jiW  purfifty  and  f^r  (i  grtai  adv^^lmitit  tj 
gtdJivfi.  ,^Far  tbfy  f».trdtffi  i^^wUfi  that  ail tpf  tohtit 
tifiii  (er  tilt  .i^tal'/i  f^rt  lj?(Tft/)  Jhtuld  b*  riad  tvtr  9»(i 
tytif  p/ik;  Wi*iJipg.-,^kl'tiH  (M  'b*  tUrij,  fni  ifpuially 
fitfkfif  tW'.mf'iJitrj,!^  tin  iipgrtgatieK,  fifiiJJ by  t/Uit  rted' 
ing.iiwti)rudii(^  in  Qn^i  Ufir4,  hjtirrtd  upja  ged/iatfi 
tir(^t^f«t0fi4btiaart^lttii/f^/i^iii*nhV^llf/iiit'^f-! 
iMki^m4t*fviftii/^i^^l»>*f*«4mU"ft  u  firttru'ki 
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€iidfiptifir'f*thmHh$pnftii  iy  daily  biarvg.^fhuif  fai^pimri 
rttd'in  thi  cbunb^  mighf  iwtitmalif  profit  mfr§  Bnd  mwi  f « 
tbt  kmwUt^e  Y  ^^  *^  ^  ^^  mfninfi^mtd  ta(iib  tie  Uvt 
3/ Us  truitmUgiMH* 

Buttbtfi  Huwf  yiOff  pBffid^  thii  gidly  did  dtctja  crdtr  rf 
thi  antiim  fatbtrs  baA  bitnfr  uUifid^okm  and  mgU&ii^  if 
flanting'-in  unariiunjhrisi  mnd  Ugindt^  witb  multit^di  rfre^ 
fikondi^  Virfii^  vain  i^ftitimu^  (nmMMr^iu,  andj^n9didi  ; 
ibat  C9mmmly  wbin  any  h$ok  .4f  tbi  bibfi  uas  bfgum^  dfur 
tbrtM  mr  fkwt  ibafU^s  uvu  rtad  an$^  0Utbi  nft  W0re  wtnad. 
And  in  Ms  fsH  tb§4mi  $f  fjai^wa^b^gkn  in  advtnt^  gnd 
ibi  bo9k  of.Gnufis  in  fsp$sia^im4 1  hutb^wire  oniy  b^nn^ 
mid  mtffir  rebd  tbtjn/gb^  a/iff'  iHifirt  wifr^ibfr  bonks  •fbdy 
ftrtfiun  rnfid.  And  mnriovir^  Vfhgr$A$  Si*  Pnul  wmdd  bnvi 
fncb  Inngungf  fpnken-H  tbt  pnopii-iH  ^fycJI^rch^  as  tbiymghi 
undirfiand  and  batft  frsfit  by  biaring  tin /ami  v  tbifirvics  in 
ibis  cburtb  §f  England  tbsfi  many  y tan  bath  betn  nadik  Uiin 
to  tbt  pgnptf^  U/bifb  tboy  nmnrftand  nj^  fn  tbat  tbtybam 
btarduntb  thnr  tars  sniy^  and  tbtir  bfort  /pint  and  mind 
bavi  not  ban  tdifisd  tbetoby.  And  furthirfmi^  nottunibfiuMd* 
ing  that  tbt  ancitnt  fothors  bavt  dividod  tbi  p/abns  into /own 
portions^  ivboreof  ivory  ono  tua$  calUd  a  no&uru ;  now  of  laU 
tinti^  a/tw  (f  tbtm  bavi  ban  daify  /aid^rond  ibi  rf/i  MUirly 
omitted*  Monovor^  Abo  numbor  and  bardnifs  of  tbo,  vd$s 
ealkd  tbi  piif  and  ibo  mani/old  cbanging^  of  the  JfnfifiH  ^^ 
tbe  cnuft  ibat  to  tarn  to  ibo  boot  only  was/o  bard  and  iMtritati 
a  matter^  that  many  times  tbero  was  moyi  bufine/s  to  find  oat 
wbatjbonld  bo  read^  than  to  road  it  wben  it  was  found  intf, 

Tbefe  inctnvimonces  tbtrsfort  confidtrtd^  btfo  i$  ptfyrib 

be  redreffid.  .  Md.  nr  a 


/utkan  order ^  wbertby  tbe  /ame  may  be  redref/ed.  .  Aad^Jj^  < 
readiffi/s  in  ibis  matter^  here  is  drawn  ont  a  kakndar  far  that 
purpo/o^  which  is  plain  and  eafyjo  be  undtr/iood  \  whereof  (jo 
much  as  may  be)  tbo  reading  of  holy  firipture  is  /o  /et  fortb^ 
that  all  things  fiall  be  done  in  order ^  vnthont  breaking  one  pStce 
from  another.  For  this  enu/e  be  tut  of  anthems^  refpemdsy 
invitatorieSf  and  fueb^  tike  thing f^  as  dtd  break  tbo  continual 
cour/o  of  the  reading  of  tbe  /cripture.  . , 

Yet  bicau/e  there  it  no  remedy^  but  that  rf  neeeffitython  nmfl 
be/omt  ruUs ;  tbenfore  certain  rules  are  htre/et/ortb  :  which 
as  they  are  few  in  ihtnlber^  /o  they  are  plain  and  ea/y  in  be 
undeNiood*  So  that-  hen  you  hive  an  order  for  prayer^  and 
/or  tbe  teaditsg  of  tbe  holy  far  iptmro^  mucko/tteable  to  tbemnd 
and  purpojo  if  the  old  fathers^  and  a  gre^deiimtfTi^prptuilde 
and  ifomdodiousi*  than  that  wbi^  o/ktn  Wat  i^s,y.MApffi^i 
pn^tabte^  hecaa/e  toroah  li/^  Ht  manf  things^  inbare^Jifni 
are '  untrue^  fonu  uaciriliin^  fshu  vain  Innd  fi^fkiitit^  i^ 

notbing 
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.-ffoihhg  is  orJkinei  t9'he  re^d  htt  flk  verf  pun  VD9ri^  Gpi^ 

.  ihe  b§ty  fcr'fhi^iu  ^  f^^t  i^hich  it  agmabU  to  thi  fam  t  .mid 

thai  in  fucHa  language  mtd  arder^  as  is  snofi  eafy  aiad  plain  for 

^tht.uninftanding  both  of  thi  rea/i^sand  haartrs,     It  is  difi 

mars  commodious^  k^h  fiff  thi  *fisortUi^  thtrtaf^  amd  fur  thi 

piainmfs  of  thi  order ^  &nd  far  that  tnt  ruin  ht  feus  esudeafym 

And  forafmuch  as-  nothing  earn  be  fo  plasssfy  fit  ferih^  but 
doubts  may  an/e  ist  the  uft  and  paaOhn  of  the.  fame  ;  to  appaufe 
sU  fi/eh  aiv'erfity  (if  any  arift)  and  for  the  re^lutiou  of  oH 
doubts^  soneerning  the  mannor  hbxv  to  undif^wsd  da  Ofid  execute 
the  things  toniained  in  tbik  beak  \  she  parties  that  fa  d^ubt^  ar 
Overfety  take  any  things  Jhati  alway  refart  ta  the  bijbop^  the 
£ac'efei  who  by  bit  dtjiret ion /hall  take  order  fat  the  qusetissg 
esndappeafing  of  the  fame ;  Jo  that  the  fame  arder  he  naicantrury 
to  assy  thing  eoniasssed  in  thit  boot.  -And- if  the  kijhop  of  the 
diocife  be  in  doubt^  it  may  fond fost  the  re^Men  tharaaf  ta  the 
archhi/bop.  *"  ,, 

And  altbo*  it  be  nppainted^  that  all  things  JbaUia  rend  and 

Jitng  in  the  church  in  the  englijhtougue^  sa  ihe  essd  thai  the  can* 

gregatian  inay  be  thereby  edified  \  yet  it-ia  not  m^sst^  hut  ih^ 

when  men  fay  morning  and  evcuipg  prayer  peivatsly^  they  snny 

fay  the  fame  in  an^languagt  thatihey  shemjelves  df  under/Ianfl. 

Sioriis  and  legends^  l*h4t  is,  conteming  the  lives  of  the 
faints ;  of  whom  there  being  ftich  «  nuoiber  in  the  church 
of  Rome,  few  days  are  Utn  from  tW  ftorica  andiegends 
they  relate  of  them.    61^/263.  ^  .- .  ^ 

Refpand]  A  Oiort  anth«m  fung,  after  reading  three  pr 
four  verfes  of  a  ehapter  %  after  which,  the  chapter  pro* 
cttda      Id  .         '^ 

Cosnmimarations']  The  (enric<  of  a  kiler  hph'da  7 Jailing 
in  whh  a  greater,    id.  .  i 

Synodals]  ConftStutions  made  inprovincial  or  diocefi^ 
fynods,  and  publifhed  in  the  pariOi chonchei*     Id.. 

No^urn]  So  called  from  the  anciefit  chriftians  rifiiig  in 
the  night  to  perform  ihcm.     M  .  , 

Piij  A  table  to  find  out  rhe  fenrice  belonging  to  each, 
daj  I  which  becomea  very  dlQicott,  by  the  cotncidettce  of 
many  officca  on  the  fame  day*     M  '\i  .      i 

Invitatories'}  Some  text  of  feriptarCf  adapted  and  chofen 
for  tht  otcafton  of  the  day^  and  \ifed  before  the  innitei 
v^hicb  alfo  it  felf  is  catM  the  invit^tory  pfalm.     Jd. 

In  the  Englifh  tangit]  By  yftt.  24.  It  is  a  thing  plainly 
repugnant  to  the  Word  ^^God^  and  the  cuftooi  of  the  pi;!* 
aiiive  church, .  to  have  publick  prayer  in  the  church,  or 
to  o^iniffer  the  facrameAtii  in  a  tongue  not  uaderftanded 
pf  the  people;  ,  * 

R3  AAd 


And  by  The  i  &  3  )£d.  6.  ti  Y:'lt  h  proviM,  «itil 
fbalt  be  lawTuI  <o  any  mah  that  tinicrftartdefh  -the  gMI, 
latih,  and  hebrew  tongue,  or  Y)t1ier  "ftratig^i  tbiigt^,  '-to'fiqr 
and  have  the  prajers  of  mattfeh^  and  evenRnglnr  latin  ^r 
ttiy  fuch  other  tongtxe|  Uy\vig  the  (knk  privatdf,  asthi^y 
dounderftand.   /s.  .    «    .        ^ 

And  for  the  Encouragement  of  learning  in  the  tbn^s, 

.  iri  the  univerfities  of  Cambridge  and  ^Oxford  ^  it  fhiftbe 
lawful  to  ufe  and^e'xercife  in  their  toUiiifbiTand  open  ^h^x 
in  their  chapels  (being  no'pariflr  thurthes)  m  ocbcr 
places  of  prayer,  the  miHtehsT)  evtfnfbAg,  iiteny,  attd  Wl 
other  prayers  (the  hot^  cortimunion^cttamoniyc^lM  ihe 
mafs  excepted)  prefcribed  in  ihe  fiSd  bo^k,  fn  vgreek,  faria, 
orhcbrcv^,    /  6,  '  *   • 

And  bjr  the  13  &  14  C»  d.  i.  4.  it  >fe  provided,  ibat  it 

*{hall  be  lawful  to  qfe  the  n^piKg  and *eremn|t  prayer, 
and  all  other  prayers  and  fervice  prefcribed  in  af^<4^y  the 

'  faid  book,  in  the  cbapeU  or  other  {Mbtfek  (iHsces  i^  the 
refpedive  cblleges  and  baits  Vn  hmh  tMetittiirerfiliet,  in 

'  the  colleges  "of  Weftmitifter,  WirichfAerandEacbiiV^id 
in  Hie  convercations  of  the  clergies  of  'either  ^roHnce,  in 
latin-   /.  i«. 

And  by  the  fame  ftitute,  the  bifiiopi  dT  HercfiDfdi'  St. 
t)avid*8^  Afaph,  Barigor,  and  LamhrfP,  and  tHeir^fMetf- 
(bra,  htal^  taice  order  that  the  faid  boblp  betrairf}a«8iilio 
the  b,ritiih  or  welfli  tongue,  to  be  ufed  ill  WaUu'whtre 

'the  wel(h  tongue  is  commonly  lifad^  femtt  it"^\^Hjn)f 
time  anengRfh  booiclhall  be  bad  tb^e  llkdwiie,  thaHbdb 
as.^pderftand  the  fame  may  have  recourie  themintor,  ^iod 
fudi  as  do  not  underftand  the  famejgay  try  GOttfarfiii|^  both 
tpngues  together  the  fooner  attaiii  fo  the  tHo«riedge  Dftbe 

^  ienglifli  tongue.    /  27. 

And  by  the  5  El.  e.  1%.    The  btttiops  are  in  tike  ikiafi- 

'tier  required  to  caufe  the  old  and  new  tcA^meni  te  be 
Cranflated  into  wel(h,.«nd  to  have  one  eilgitflk  'and'Me 
welfh  copy  in  every  fuch  rdTpeSive' ptace. 

By  the  i^ti  14  C  2.  r.  4.  (which  is  tbe  fiA  ^ftaf 
tiniforgiity)  it  is  enaded  as  follows*:  mg^ios^^  tbn  sv« 

^gUSf  of  mntflirs  in  tifitg  th'i  wrdtr  of  imtm^n  pt&yifr^  limring 

•  the  iimf  of  the  laU  troubUt^  griai  mifi1>ufs  and  fttimntmrnus 
bave  art  Jin  ;  for  tbepnvintion  (htreof  ikitme  U  toMf^'^^gnd 

forfttiling  the  peace  ofiho  churchy  the  Mng  (»)ttbrdhg'^  bis 
declaration  ofibf  five  and  itoentiefh  ofOtl9hir  1  tBo)  gAmtid 

^  bis  tommjjion  under  the  great  Jeal^  foftve^al  f^b^s'>and^Mer 

divines^  'to  review  tbt^Book  of  comm^'^ffijir^^tlil^  ^f^^^' 
.  fiifb  alterations  and  additions  as  ibej  thought  fit^  Vj^fi  And 

afterwards 


r 


p^i6y,call$4  f^d  ajimhfidp  bh  majifij  hath  hten  pfeafid  t§ 
^ffyrm  a/i4  VWf^^  '^  pffJiamU  if  ikt  fyid  convocation^  and 
ptb^r  jbi^bjjlfofis^atfd  cl^wy  if  the  fmi^  to  rcviauu  thtfaid  boai 
^^oipm^tfr^y^^i  and  thf  b^ok  pf  tbi  form  an^  mawifr  ofthg 
making  apd  cg^ftcratin^  sfk'^^pi  priefls  and  diatons ;  and  that 
^tit  n^^^ro  c9tfft^,^ption',  thtyfyuld  m'^kf  fulb  addition  $  and 
^bf(0iiofu  i>  4kfjafdhais  KeJtiSiivelf,  gs  to  them  JhouU  ffsm 

SECT  qtiidcoiiV<m,€^^  qtfdJbm^.i^hlHf  ^^4.^^ift^!i^  ^bi  fdfntijf 
.fytf^fijin  virhing^^/or^H  furtf^ir  allowame  ff  coffirtiui^ 
ii^fKA  finc^  yjbicb  t(mfyjhfy  t)i(  j^ndpreji^nts  bijbops  ifhdcJirg/ 
t^iiotbfrqvi^q  hfiut^  qf^9rd'ipglyrevii%ued  thtfaid  hoiks^  an4 
have  made  fame  alter  i^iw  to  th$  fame  which  thfy  think  fit  to  hi 
itjfiu{tidt  .^^  fome  additional  frqyers  to  thtfaid  book  of  common 
flKfiJfp^  fo,fifij^^^ofi  proper  qnd  epiergetft  occafions^  an^tbavf 
(^iiit4di^fi^  pr(/jifit^d  ib^  unio  his  niajejy  tn  witfng'Ifi 

ffl£  \foky  irj^led^,T^^c  ^Qi^Jcq/  popapicHi  prayc^  svad  adchL- 
j^dUimiof^  qf  \l^  fifrmtnis  and  Qi(\cr  nres  and  cxreippr 
nijBspf  J^jQ^j^;(q(i,«^fa:ord^ag  to  the  ufe  of  the  church  of 
£oa]aivd;  ^Ofietht^r  M^ith  cbe  pfalter  or  Dlalms  df  Davi4 
pointed  a«  tbej  are  to  be  lung  or  uid  in  churchea ;  an^ 
^  fipr^i  a^d  (mar^npr  of  mak^uig  ordaining  aqd  .coi^&f^at* 
JngJpf^i^op^  p/ic^s^aqd  deacons:    Alt  which  his  ijiojefh 

J^W  iyfy^fA^Si^flf^  /^f^^  f/^^y  approved  and  allotted  tfy 

fjiMid^fit^  r4it>i(\W^nd^d  totfijs  prifini  parliame^nt^  thafjibefai^ 

Jmti.rf.f^m^^  Prf^erjind  of  the  form  of  ordination  aifdcpnfir 

^atui^  ofbijhoff  p^^ejls  omd  demons ^  yuitb  the  altir(itions*fimi 

j4fdifti^l.^b^(h  k^J^^i^JP  'made find  prefenUd  to  his  mfjejiy 

,   \h  ff^f  Jlli^4  ^9.VK%^iWy  ,b^^be  book  which  Jball  be  appointii  Jtf 

J^iMfy  «i/  tbatoffuiate  inall  catbiflral  and colle fiat f  chttfchot 

ana  chapels^  and  in  ail  chapels  of  colleges  and  halls  in  both  t}^ 

mniyerjfties  and  the  colleges  of  Eatqn  and  lyinfbe/ler^  and  in  all 

\P^yb  4^\irches,afid  efiapih  throughput  the  hingdam^  and  by  eM 

.    tb^t  ff^ke  e^  co^^ecrate  biftjops  pr^cjts  or  deacons  in  anj  of  ^ 

Jftid^pl/^ces^^mder  fuch  fanaions  and  penalties  as  the,  boufes  ff 

^riiflnf4ttij^fllftt?i^ifit»     f.  i. 

^ow  in  regard  tpoi^otping  corufuceth  tportto  the  ftttliifg  f/ 

^J^e  peace  of  (pe  nfltipUy  nor  to  the  bc^nour  of  our  religio/s  and  lA/ 

■  propagation  thereof  ^  than  an  unive^Jal  agre^^nt  in  thi  pubhck 

^smrflfip^ofQod'j  and  Jo  the  intent  t/^t 'every  ^erfgn  wifhia  thit 

naJm  mfiy,^ertait^ly  know.thetule  to  which  be  is  to  conform^  in 

publick  worjhip  arid  adr^iniflrat ion  of  Jacraments  etnd  other  Tji^et 

^find,cirMffo^i4lJQfilfe  fhurch^of  E^ngLnd^  and  the  manner  bow 

esnd  by  whom  bijhops  prieJIs  and  deacons  are  and  ongptU  ^i 

^ffU^^dain4d^nd4ontc^j^Led ,  be  ii  jna^ed  by  the  ki/ig's  m^ 

,-nrcfllmS  Jf^jffijf^  byjhf  odpice  and  cfffofit  of  the  hrds  fpiritaifU 

R4        "  *        and 


^^^Jf^\i  fi>ali%  itmi4  \  Jay  •  W^  «jft  <♦#  mmning^ '  f^y^^ 

cramcntsiani^flllc^TirJii  publid^  and  f^mmo^ptfiytf^  iwpKh 
eriir,  and  form  ai  is  m^fitrntd  in  ib^  /iid^^tt^  imitjtd  g$ 
ujinfatiy  and  anntxed  and  joimdto  tbisprifgnt  aSt ;  mid  Heii 
ibi  morning  mtd  i^nung  praytrJ fktr^H aott^hudi  finMnpin 
iViry  L^ras  doj^ anlifp/m  allpfb^r  d(fys'afid  HCoJiin^ >and^ 
tb't  tifhii  thinm  dppmudr  bf  ^nfy  awd/alrnnfynadiy  aU 
and  iV0rjf .  mtnififf  $r  fur^i^^  i^  0f0ry  chi&ih  ^iapd  oridba^ 
ploceof  puB'i^UfQrJhipAtaf^rifaid^  L%  * 

Gt'antid  hii  cifumiffiM  mdir  tbt  grttit  fltal]  Which  boic 
date  Man  25.  x66i,  and  was  direded  to  twdfe  biftop) 
and  twelve  pre(bytemn  dhihea>  with  diiM  affififilnts  6n 
e^ch'  fide,  to  fgpply  the  placet  of  the  principxifi  ife^beq 
¥hey  fhould  be  oc;caiionally  al>fent«  In  m'niMf  of  ,wliidl 
coi^miflion,  the  commiffioners '  o^t  Crcqoefit Ijr  a(  th^^v 
Wy,  and^^ifputatipns  wereiieid,  but  nothing  coMladedL 

<j/V  275. 

•    Or  other  pl^ce  o/pybluk  tvorjbip]    By  tbe  M  G.  a»  r.  JJ, 

All  dommanders»  captiiins,  suid  omcer«  at.  ret.  lhillct«i& 

*the  public k  worfhip  of  Almighty  Ood,  locordU^  M  'the 

liriirgy  of  the  church  oJFEaglaod^  to  be  perforoiecin  thdr 

jrvfpedlive  Hitp^ ;  and  prayers  and  pi:<acbing9  hj  tlie  chap** 

lains'  (hall  be  peiformed  dilige0tly»    jtri.  u   ;      ^      V 

And  by  the  ruhricl  before  the  ftvnat  at'4et.i.<rrTllB 
mbrning  and  eveniq^  fervice,  to  be  ui^i^  dirily  at  f^.  flrii^l 
be  the  Tame  whip h  is  appointed  \tk  the  bbo^  of  ^mmoii 
prayer.  '     '  .     *  ,  ,      .       .      .    ,.4 

In  fucb  order  and  form  as .  is  mentUnfd  in  tbi  f$id  bmt^ 
Provided^  tKat  in  all  thofe  prayers,  liuflies^  .sttid  coHoAh  * 
which  do  any  way  relate  to  the  king,  queen,  or  loy^at-pro-  ^ 
geny;  the  names  be  altered  and  changed  fmm  tteO  toi' 
time,  and  fitted  to  .the  prefent  occaTioii,  according  to  tlie^ 
dii%di6'n  of  lawful  authority.     13  &  14  C>  O*  f.  4.J?z%i 
That  is,  (according  to  pradice,)  of  the  kio^or  queeoSt 
council,     Gibf.  t8o.  "  ' 

Bookiefeom-  7*  By  the  I  EU  Cn  !•  The  book  of  common » prayer 
BMn  praytr  to  fljall  be  provided  at  the  charges  pf  tfaeparifliidiiMrs  bf  ctery 
b.provic.«d.        parifli  ana  cathedral  church.    /;  19.    .  •   '       •. 

This  was  intended  of  the  book  of  cxKiiitton  prayer^  tt* 
tbea  W^blitKn!  by  that  aft,   .  /  -^       • 

By  Can.^  8a.  The  churchwardens  Qr  qieftmen  of  ercff 
church  and  cbap^l  ihaU»  at  the  change  oltbe  jparittirfio^ 

..T    fide 


vife^K^bootc  of  cotnvnon  prayer,  I.i^c^yiex^laiiik*}  }h  fomai 
few  poihtt'by  hi^  m)ijefty'i  authority/  According  to  the 
latrt^atid  hU  hightfefs^i  prdrdg^ative  ^fi'that  beh^Tf}  and 
thir^ith  alt  r^nvrnfenr  ())<^y  but  af  the  furtheft  within 
t«i^  mon^by  after  tfte'puMifhtng  oFthtfib  oqr  epi^Oitutions.' 
And  thifwar  tmeiKkd  hf  thi  famc.fcoofc  of  commqre 
pnv^;  ar  altered  in  th^  conference  at  Hampton-^ourt  a$ 
^thfd:   •     '  ;.....        ^       .     ' 

•Pindljr,  by  the  IJ  ff  ii^C.  'iz:'  c.'4r  'A  trut  jrirtted 
copytif  the  (p»creY>t)  hoolt  of  common  pt^ytT^  ftall  at 
die  coflt  and 'chargel  of  \he  p'anftfortferr  df  every  parifh 
church  and  chapilrv',  cathedral  ^orthj  ColTc'ge  anS  tialf, 
?)e  provided  before  th^  feaft  of  Sr.^aTthofQmewj662  I  pq 
patn'of  ^L  a  m6rttft,'  for  fo  long  tfm^  as  th^y  (ball  be  uitr 
provided  thereof.   /**26. 

And  the  refpedivedeans  aUdicHapters  (tSfe^^ry  cathedral 
or  collegiate  chufch'Were  required  at  their  pVopcV  cods  and 
cbar^,  before  DcC/zS-  1662,  to  obt<)in  under  the  grea^ 
feal'  of  Enigland,*  ^*trae  and  perfect  printed  copy  of  thii 
z€t^  and  of  the  faid  book  annexed  hereunto,  to  be  by  thp 
faid  deans  and  chapters  and  their  fucceflbrs  kept  and  pre- 
fei^ed^  if?'  (afcty  fofi'  ever,  and  to  be  alfo  produced  and 
ibewed  l^rth  in  any  court  of  record  as  often  as  they  (hatl 
be  fhe^tmi^  iMrfuIlyrequi red t  and  alfo  there  (ball  be 
delivered  tmt  and  j^6rfeA  copied  of  this  z£t  and  of  tbe 
fame  bool:  rqto  the  refpeQive  courts  at'Weftniinftcr,  and 
into  the  tower  of  Londoii,  to  be  kept  and  preferved  for 
ever  amonrg'the  records  of  the  (afid  courts,  and  the  records 
pf^he  to#er,  to  b^  al(b  prodtrced'and  flic  wed  forth  in  »ny 
cowt  as  ne^al  (ball  Y^quire;  i^hich  faid  books  fo  to  be 
exemplified  under  the  great  feal  of  England^^  fhall  be  ex- 
amined by  fttcb  perfons  as  the  king  fliall  appoint  under 
thff^r^'featof  €itgrsnd  for  that  purpofe,  and  (Aall  be 
compatbd  %i<h  the  ori^iiial  book  hereunto  annexed,  and 
they  Afftlt  have  power  to  correct  and  amend  in  writing 
aiqr  cfwr  comfnftted  by  the  pHnter  in  printing  of  the 
fame  book,  and  (ball  certify  in  writing  under  their  hands 
and  feats,  or  the  hands  and  feals  of  any  three  of  them  at 
the  end  of  the  fame  book,  that  they  have  examined  and 
compared  the  faihe  book,  and  find  it  to  be  a  true  and  per« 
fcft  copy^;   which  fiiid  books*  fo  exemplified  under  the 

f;reat  feal^  (hall  be  deemed  to  be  good  and  available  in  the 
af^  to  alt  Intents  arid  purpofes^  arid  (hall  be  accounted  aa 
^ood  records  as  this  book  it  felf  hereunto  annexed.  /,  18. 

8»  By  the  >3  W14  C.  i.  r.  4.  Evcrj?  perfoh'who  Jball  DedtratlM  of 
be  prtfented  or  toflated  or  put  into  any  ecclefiaftical  bene-  afleat  thcmmr 
See  or  promotiooy  (hall  in  tbe  church  chapel  or  place  of  ^ 

publick 


4^n  ^^^^[^JU ,  4^^^^Ute^ 
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l>vUidc  woHhip.bclooif  n|;  to  thei^H^.wifiinQ  tpnmiMiifci 

npxc  after  that  hefli^ili.  Wjn>t]b^  fl<3utl|K34Sr<$<viMof -tbc 

fiEiid  cGclefiaAipjilheficficeof  ^ooii^ion,  tippo  Gnk^Jio^i'i 

dagr,  openly  publkkijr  aod  folemoljr  j-eiirf  tjlui  iiMiifiiQ^i«ii^ 

evening  pt9^ctB^  JWMHiil^d.to  bc«xc4d.b|i«itd  McordiQg 

to  the  did  t>OQk  of  commoa  4>riiy«rt  4t  the  lionit  itMuy^y 

appoiolcd  or.  to  bn  ^ppoinred^ .  aikd  after  fuc^  f^^9g 

theieof,  (h^H  openly  and  pufelickly  before  ihm  c^gitj^^ 

iCion  there  affeoibledt  decUfe  hU  unfeigned  AQfntiiiidvfpP* 

fem  CO  the^ttfeof  all.chin^  therein  cooiaioed  md^^Ner 

fcribcd.,  In  thtfe  wpidf<and  no  other,:.    *^  XA*  &'d^  bsre 

'^f  doelaro  my.  i^nfieigfif^  affcut  .And  oonfent  to  aU.  and 

***  every  tbir\g  coaiiiioed  and  pieferibed.Jii  nod;  by  the 

«*  book«  inciuilcd,  Tim  boojc  of ^jQpmiooj)  p«ay(v  fod  ad- 

<<  miniflratton  of  thefjtcramentMndpihef /Ufsi  itrid.^t^- 

.*«  meni^k  of  tti^.^cbur^,-  ^tcc^rdjog  ito.4b^  4>fe  of^ibe 

*'  cbutrb5>f  England « (together  .witb  tbe ^pf^p^tur  or  p&ims 

'^  of  David,  pointed  as  they  ar<  la  be  iui\g.tor.JEttd  in 

Y*  cbur.9be»;  and.the  folio  or  m Aimer  o(.jna|^9g<«ppdaiA- 

/^  ing jtt]d..cor>fecrjtting  .of  bithops4>fjefla  .luid.deacooi." 

And^very  fMrb'perrQn».:wbouibAU  ^ff^iLhpm.ioiRC  kirfol 

inspediisent  to  be  allowfed  and  apq^roited  .b^j^  ,o«diii^y 

of4hepiace)  negled  c^  rcfuic.ta.d().tbeibilie.wriijn..thc 

.time  afotefaid  (.or, in  cafe  of  .fiich..iiipedinneot^  vkkwoqe 

mootb^fter.fuchimpe^i^ipeoK  rerao^viidj)  lball.4p(biai^.be 

deprived  of  aHjhi^  faidj^ccle&Afticftl  hfiaefic^  ^^,,pcpfi|o- 

. tipBH  I  and^be  jiauoOr  (hall  prefeot  ii^jcoUat^  fk^  iUip  m^c 

dead.  k/»  6*.  jv     •• 

And  evvy  |>etfon  wboiball  be  ^Qpeoiiacd  qr  xe^^flrt  4s 
a^k^tirtr.)  to.  preach  upon  any  d^y  of  ibe.w;fcJi;v  iBtAny 
chur.cb  chapel  or  ,pUccx>i  publick  .wor(bi(v.it«iiir^tiroe 
be  preachetb  (before  bis  fermon)  ihall.open^  pMbbcdMy 
and  folemitly  read  the  common  prayert.^nd  ;Ctiitice>^p- 
.  pointed  to  be  read  for  (bat  time  of  ,the  d^iy^  ^ndub^  W<3 
there  publickly  and  openly  decla/ebis  afienc  Jioio  andjap- 
probation  of  the  faid  book^^aod  to  the  ufe  of  ^il.iibe  pay- 
ers rites  and  cerem^aies  fpims  and  orders  therjeip>ci^- 
tained,  according  to  {Jxeiorm^bc/ofe  appoii»te4.inithJ|t'aA» 
and  j^ball  upon  ihe  ^t&  Icdure  d^y  ot.overy  mjW^b ^ft^r- 
wards)  (o  foqig.as  be  continue  ledurer-^M'  pri^i;bcf  ibe^e, 
at  tbf:  place  appoioced .  for  bis  faid  i^wc  or  ftf ^emi'  be- 
fore  his  faid  IcCiure  or  fumon,  openly.  pubUckJy.eai|l}i<> 
lemnjy  read  .(be<cc<nmon  pray^ia  pudicrvice  for,tt^ltipe 
of  the  A^x*  iind.  after  fucb  .reading. ah|;feof.40MI«f^y 
and  publickly  be/crc  the ' Cofigr^g^iion  -  M^^  ^e&fibled 
declare  bis  .unfeigned  9Skt\%  MniLo.i^be.f&i^JbMWiiW^ 
to  the  form  >fore{iad:,4od,e;hTry  iiiicb .fcrW'Who'Anll 

negkfi 


.W|h£b«r  vefofe  to  40  the  £iiMt  frtll  froii  ^hmceforth  be  ' 

difiibM^o'  freuh  lk«  (M  or  Mif  oihcrkAuft  or  fermcin 

Ja  the  4iid  0rv»oy  <o<her  ch«irclr  fih«pe)-  or  place  of  inibKdk 

mmOnpi  onttt  tte^eii   openly •  publickly  hkI  foleaiiily 

taad  «he  eooiflnon  iirJiyefs  sod  fcrrvioo  «ppotDMd  byi^heMd    . 

bodky  and  ctHiform  hi  aVl  point»4o  the  iMofti  therein  |»ie- 

.  fcribed*  eecording  <o  the  «f»urpari  atid  cfttetntentiof  tMs 

(aft.  .  ^rovMod,  «hac  i>  «he  <aid  k^^rebe  to  be  read  in    . 

<#nw<e«(lledrai  or^o^le^iate  ehardi  or'-eb9fitlrit'*^fl2*t)*be 

-fttteteml^i'  the^raid  it&urer»  •openly  at  cbe^'time  rifofe* 

faid,  to  declare  his^)B/Ier)t  and  coolent  to  dl  thirr^s!  cm- 

'gained  in  the  iaid  'boek^  *accordtii(r  te^-tkc  ^lb)m  ah>refaid« 

Andi/  Aay'perbo^o  is  by  this  ad  difabled  (or  prohi* 

bUed^  t$C*%*  t^^.ft)jn)\o  preach  ai^y  leisure  lorfer- 

-DiOfH  <bal)  dei#fig  the  time  that  tie'ibaJl  ^eomtnue  fo  dif- 

nblfed  (or  proMbilod),  preach  tfOy  fernrtm  or  tedtire^  be 

'flidU  ibStr  three  dioeths  imprironinenthi''ibe  common 

gaol:   and  any  C^M  jiiflioes  of  ihe  peace  iof  any  counly 

wkMn  Ai»  rcalmV  ^^d  the  omyor  or  other  chief  oiagiflrsie 

of  anyctly  )or  town  corpoivate  within  ibe  fame,,  upon  eer-> 

tfiicate  fiom  the 'ordinary  mode  to  hioi  t>r  Ihtm  of  the 

offence  cotiHiiittod^-ibal I  and  are  hereby  requited  to  com- 

mil  the  perfon  fo  offending  to  the  gaol  of  the  ftoie  County 

toilf4reo#n'cor(^effate.    Provided  that,  or  ^aUeimes  #hen 

any  feranon  «r  lefiofo  tl  to  be  pieaohedt;  the  ^nai&on 

'ppayeie  and  feroiee  ^'to*atid  by  tbe  faid  'book  appofocedao . 

be  read  for  that  tiO>e  of  the  day «  flMrii^be*  openly  pubhckly 

and  ibieflEiiily  read  by  fooie  prieft  or  deacon«lo  (he  (thoroh 

fbepe)  or  place  of  rpoblkk  worihip  wheae  the  faid  fermon 

or  kdore  is  to  bepfeachedi  before fttchfermon- or  Irfluie 

\^  preached,  and  that  the  ledurer  then  to  preach  fhall  be 

prefefit  *at  the  reading* thereof.     Ahd  pioeided,  thatihis 

ad  fltaH  not  extend  to  the  univerfity  oiiurchef,  whewany 

icrmoti  or4iAure  ta  preached  there  as*  and  for  the  imiverfily 

4ermon  or  iedure,  but  ihe  fatne  may  be  prcadied  eft  read 

in  fuch  fort  and  manner,  as  tbe  fame  have  been  heretofone 

•preached  cr  read.    /•  19,  2C,  at ,  21*  13. 

9,  EvcTJT  dean  caiion  and  prebendary  of  every  cathedral  Sabicription  and 
or  coUegiate  church,  and  all  maftersand  other  hofids  feU  ^ecYwatJon  ot 
fa«f8  cbapiatna  and  Cutoff  of  or  in  any. collage  hall  hoafe  ^^''^^''^^* 
of  iearnhig'or  be^al,  and  every  pablick  profeflbr  and 
•reader  -  in  eirber  ^of  the  uniVccTities  and 'in  every  coHege 
eift#heref  ood  e^iery  parfon  vtcar  curate  lefterer  and  every 
other  pcirfoft  iti  jio^  mailers,  and* every  fohoollnafter  keep- 
ing atiy  (lubltck  or  fsivaie?  febool  add  awry  perfon  inftrttd- 
ing  or  teaching  any  youib  in  any  bonfe  or  private  family 

aa 


As'af'ti/fof  or  i^^oolmaftrr^  who  flWtl  be  incombcn^  or 

have  pofleffioh  of  any  de&nry  ianoory  pcehcnd'  onafterfliip 

'beadfliip  fellovl^thip  profcflbr^-s  place  or  reader's  p)tace*par» 

foiiage^vicarage  br-flny  ocber  ecclefiaftieal  dignity  .or  pro* 

.  tiidtion  Dr  of  atiy  curace's-place  leAure  or  fchooU  or  Aatl 

i^ftrud  or  teaeh  any  youth  as  tutor  or  fchooImafter»  ilull 

kt  or  before  his  admtflioD  to  be  incumbent  or  baviog  pof- 

feSon  aforefaidTuWcribe  the  declaration  foUowings  ^<  I 

**  A.  Bi  do  decEare,  that  Twill  conTorm  to  the  lttiir|ty>of 

'^^  t^e  church  of  England^  as  it  it  nowby  law  eftalStfli- 

M  cd;"  13  &f  14  C.  2.  c,  4/  8.  I  ff^.f^.  I.  e.  8.^  11. 

Which  faid  dtefaifarfon  (ball  be  fubfcribed  by  eirery  of 
tbe  faid  maftera  and  other  heads  fellows  chaplaias  and 
tutors  of  or  in  any  college  bailor  houfe  of  learotngy  and 
by  every  publick  profefloi^  and  reader  in  cither  of  the  nni- 
verfitles,  before  the  vicechancellor  or  bis  deputy;'  and  by 
every  other  of  the  faid  perfons  before  the  archbilbop  bilhop 
or  ordinary  of  Ibe  diocefe  (or  his  vicaf-|enerA(chanceil<^ 
or  commiflarv,  15  C  2.  r,  6.  /*  5}.'  on  pain  of  Forfeiting 
fnch  office  place  promotion  or  dignity^  and  being  utterly 
difabied  and  ipfo  fadlo  deprived,  of  tbe  fairie;  wh^h  ibafi 
be  void,  as*  if  fuch  perfon  biling  were  naturally  dead, 
13  £2f  14.C  2.  c.  4.  /  10. 

And  if  JMiy  ^dtoolmafier  or .  other  perfon  infti uding  or 
teachirfg  youth  in  any  private  houfe  or  family  as  a'  tutor 
or  fchoolmafter  fiiill  inftruA  or  teaoh  any  youth  as  a  tu» 
tdr  or  fchoottoafteV  before  fuch  fubfeription ;  he  O^ali  for 
the  firft  offence  faiFer  tbree  months'  ioaprifonmeot^'and 
for  the  fecond  and  every  other  offcn^&  (baU  fuffer  three 
nionthi  imprifonment,  ^nd  alfo  forfeit  j  U  to  the  king* 
/ii. 

And  after  fuch  fubfeription  Q[sade,  every  fiicb  (Mirfop 
vicar  or  curate  and  lefiurcr  fliall  procure  accrtificalev^tr 
tbe  hand  'and  feal  of  the  refpe£tive  fkrchbilhop  biQiop  or 
ordittiry  of  the  diocefe  (wbo  (hall  make,  and  deliver  tbe 
fame  upon  demand) ;  and  (hall  puUickly  and  openly^rcad 
the  fame,  together  with  the  faid  declaration,  oponfoov 
Lord's  day  within  three  nvonths  t^en  oeict  folto^^jL.in 
his  partlh  church  where  he  is  to  officia^c^  in  the  pjrmabe 
of  the  congregation  there  aflembled^  in  the  timf  of  oivtne 
fervice:  upon  pain  that  every' peribo  faitWg  therein 
(t%ithout  fome  Uwful  impediment  to  be  altowe J  and  ip* 
t)roved  by  the  ordinary  of  the  place^  22  G.  a*  <•  28.)  fliall 
.  lofe  fuch  place  refpedively  ^nd  be  4iiMible^  *an^^  ipfa  fado 
deprived  there(f»  and  thelfiune  fliaU  be  void  as^if  be  were 
naturally  dead.   /•  11. 

iS  Pfovidedi 
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Provided,  that  the  penalties  in  this  a£l  ihall  not  extend 
to  thfe  ^retgners  oratiens  of  the  foreign  reformed  churches^ 
alloWetf  by  the  king  his  heirs  and  fuccelTors  in  England* 

Trovid^d,  that  no  ticlc  to  confcf  or  prefent  by  laplb 
0iall  iecrae  by  any  avoidance  or  deprivation  ipfo  fa£lo  b/ 
vfrtae  of  this  ftaiuce,  but  after  fix'oionths  notice  of  fu^ 
avmdance  or  deprivation  given  by  the  ordinary  to  the  pa- 
tron, or  fuch  fenience  of  deprlvaciori  openly  and  publick« 
ly.read  in  (he  pa^iA  church  of  the  benefice  parfonage  or 
vicarage  becoming  Void,  ,or  whereof  the  incumbent  fiiaU 
be  deprived  by  virtue  of  this  a<ft,  Jt  id* 
,  And  no  form  or  order  of  common  {Prayers'  adminiftra- 
liofi  oiP  faeramenCs  rites  or  ceremonies  (hall  be  openly  ufed 
ID  aiyy  church  chapel  or  other  publick  pface  of  or  \n  an)r 
college  or  h^ll  in  either  of  the  univerftties,  or,  of  the  coU 
legca  of  Weftminftcr  Winchefler  qr  Eaton,  other  than 
what  is  prefer ibed  by/  the  (aid  book  ;  and  every  governoc 
or  bead  bf  any  of  the  (aid  colleges  or  halfs,  Ihall  within 
«ne  month  next  after  bia  election  or  collation  and  admifiion 
ii^to  the  fame  government  or  headfliip,  openTy  and  pub* 
lickly  in  the  chnrch  chapel  or  other  publick  place  of  the 
Tame  college  or  hall,  and  in  the  prefence  of  the  fellows 
and  fcfaolars  of^  the  fame  or  the  greater  part  of  jhem  then 
refident,  fubfcribe'unto  the  faid  book,  and  declare  his  un* 
feijgned  alTent  and  confent  thereunto,  and  to  the  ufe  of  all 
the  prayers  rites  and  ceremonies  forms  and  orders  therein 
prefcribed  and  contained,  according  to  the  form  afore- 
faid  :  and  all  futh  governors  or  beads  of  the  faid  colleges 
and  balls  as  (hall  be  in  holy  orders,  (ball  once  at  leaft  in 
every  quarter  of  the  year  (not  having  a  hwful  impediment) 
openly  and  publickly  read  tbe^morning  prayer  and  fervice 
lA  and  by  the  faid  book  appointed  to  be  read  in  the  churcb 
chapel  or  other  publick  piace  of  the  fame  college  or  hall ; 
tn  pain  to  lofe  and  be  fufpended  from  all  the  benefits  and 
profits  belonging  to  the  fame  government  or  headfliip,  by 
the  fpace  of  fix  ihonths,  by  the  vifitor  or  vifitors  of  the 
fame  college  or  hall ;  and  if  fuch  governor  or  head  fo  fuf« 
peoded  for  not  fubfcribing  to  the  faid  Hook,,  or  for  not 
leading  of  the  morning  prayer  and  fervice  as  aforefaid, 
(hall  not  at  or  btfore  the  end  of  fix  months  next  after  fucli 
fufpenfioa  fubfcribe  unto  the  faid  book  and  declare  his  coo- 
(int  thereto  as  aforefaid,  or  read  the  morning  prayer  and 
fetvice  as  aforefaid,  then  fuch  government  or  headChipfhall 
be  ipfo  /afto  void.  jfJ  ^  ?• 
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Ph)»kl«d,  that  Hi  fbe  ftine  e(4lcge»aii4  h«Ib 
i»d,  iherfti^'fnvke  at  afofef^d  mty  be  viad  la  lttio« 

Provided  alfo,  that  nothing  in  this  ad  (hall  be  pn^aiU 
dUlrlo  th^  ktiig's  p.trfitftir  of  che  law  wiMn  the  imifcr* 
£iy  of  Oxfor^^  fof"  or  eDUCemt'ng  Am  prebend  of  SkipMa 
#»ihin  the  cathedral  cburch  of  Sarum,  united  and  aoaeK^ 
e4  unfo  tile  plate  of  ike  famt  kifg^s  profeflbr  foribetiale 
being  by  the  l»|e  king  Jamee  ef  b^tfied  memory.  '  fi*%^^ 
PtnXtf  of  con-       jy^  By  c^f^^  ^.     Whofoever  iiaH  afiirnii  that  tbefec^i 

1S^\?«  toe!    ^  G'>''«  woribip  in  fhe  church  of  England,  eftaUiflltd 

by  law,  and  contained  in  ihe  book  of  >  comtnon'  prayer  and 
admtniAra^ion  of  facraments^  fe'S  oorrupi  fuperftkioui  or 
Miawfai  WorQMp  of  God|  or  coniainclb  any  tUng  >in  if 
t)iec  ia  fspiignant  to  the  f^rfptyrea;  let  Mm  ba-ettDOuno* 
nicaited  ipfo  fade,  and  not  rofteeed  but  by  the  bi%)pof 
the  place,  or  archMQirp)  after  bia  repentance  and  puUkk 
rerocation  uf  fueh  bis  wi^pked  erro^a« 

By  Cdn,  38.  If  any  minifter  afi)er  be  bath  feUbribed  le 
the  book  of  common  prayer^  ftal)  om?t  to  ofa  the  fottn  of 
prayer,  or  any  of  the  ordera  or*  cerenieniea  preTctfbe^  itk 
Che  communion  book,  let  hlin  \m  fefpended^  mi6^  if  aftaf 
a  month  be  do  not  reform  and  febmit  himMf,  let  him  be 
excommenicatedi  and  then  if  fliali  not  fcboiit.MavMf 
within  the  fpMce  of  aijother  montln^  lat  bim  be  depoAd  ima 
tbe  miniftiy. 

And  by'Ceff,  98.  Afteit  any  jndge  ecclcfiaftical  iiaib 
pronounced  jn^icially  againft  contemners- of  ccremoniast 
for  not  ob(erving  the  riles  and  orders  of  the  cborch  ti 
England/- or  for  concempt  of  puMick  prayer  |,  n«»i  judge 
ei^ftt^i^ftail  alfowof  his  appeal,  vnleft  tbe^rty  app^ 
lant  do  ^(t  perfonaHy  promife  an^  avow^  tbat^he  wtU 
&i€hfol)y  krep  and  observe  all  the  rites  ailtf  cereaioiiiea  of 
the  church  of  £n^{and,  as  alfo  the  prefcrapt  focin;of^eiMi- 
moffi  ptaytr,  and  doUkewMe  fubfcribe  to tbe  4uDe»    • '-  ? 

^y  the  13  V  14  C  a.  c,  4.  In  aH  places  where  itbe 
proper  incumbent  of  any  paifonage  or  vicarage  dt  *bcaw* 
lioe  with  cure,  doth  refide  -on  his  livings  ami'^eep'  a  ea«» 
rate  I  theincumbef^t  himfelf  in  perfon  (not  haring'fiMie 
lawfttl  impediment  to  be  att^wed  by  the  ordinary  of  Ike 
plaoe)  Ibali  once  at  the  leaft  in  every  meiKb  ppenij  ani 
publickly  read  the  common  praiyerr  antifcnfteewa  aodtM 
the  faid  book  preioribed,  and  (if  ibere  be  ocoefion}  ad« 
mioifter  each  of  the  ^aenunenta  and  other  rttea  of  the 
church,  in  the  parifh  church  or  chapel  4ek>iigiag;  to^tbe 
\^  in  fuch  order  manner  and  form  as  in  and  by  tbe 

faid 
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faii  bopkis  appoimcd:  i^o-pfiiniof  tsl.  coiUjir  ufe  of  ^the 
poor.c^f  Ac  focilh  foB  every  oifence^  upon  ^oavi^lioo  br  ^ 
confeffioiiy  or  oatb  of  two  witneiTes,  before  two  jufticcs  of 
tbepeaoe;  and  indefauU  o£  payment  within  ten  d^yifiDo 
be  hvKd  by  diftflsfi  and  Tale  bjr  «rarrant  of  tbe  ffid  juilices^ 
l^f  the.  churchwardens  oi:  overieers^of  %be  poor  of  the  U\4 
pahfli.    y^  7« 

By  ihcaV.$  Ed.  6.c.  l»  and  i  EL  c.  a.  it  it  ena^ed 
as  followcth :  Ifanyparffn  vicar  or  other  wbatfagver  mini'^ 
fitr^  MfM  9Ught  orJhouU  fivg  4r  fay  common  prayer  mtntioned 
in  tba  faid  bouk,  or  miniptr  tht  focramaUs^  ^^f^^i^  ^^  ^h  ^^^ 
fad  C9m^mi^prayers  or  U  miiijitr  the  facranunU  in  fuch  caibi^ 
dral  $r  paryb  ctmrAyOr  othir  placet  as  bijhouid  ufe  to  mini/iir 
tbifamff  imfuibjcrdir  and  form  as  they  be  mentioned  and  fit 
forth  in  tbi  faid  booJt ;  or  fball  wilfully  or  obfiinately^  fiandittg 
in  the  f^nn$j  a^  ^»y  9ihir  rite  cer^fnony  order  form  or  manner  ^ 
eelebratifig  tki  LetrdU^fupper^  openly  or  privily^  or  mattsnt,  ^   ' 

evinfong^  admimjiration  af  the  facrait^ntt^or  other,  open  prayetr 
than  is  mtmtwfied  mad  fit  forth  in  the  faid  boat ;  0r  fiall  preach 
deciartig  or,  fieak  anty  thing  in  the  derogoti^m  ar  depraving  of 
the'  fuid^hmk^  ow  any  thing  therein  liatained^  or  of  any  part 
thereof',  and  fhnll  be  thereof  lawfully  ionvi&id^  according  tn  . 
the  lawt  efthie  maim^  kj  Virdi£f  of  twelve  men^  or  by  hii  aswi 
tmf^oetj  or  hy  the  notorious  evidence  of  the  fa^y  be  fball  for'- 
fntca  thaking  (if  the  profecuuon  is  on  the  ftaiuteof  ibe 
1  ftr  3  Ed.  6. )  for  his  firjl  offi^nce  the  profit  of  fuch  one  of  hi$ 
fpmiuai  bntifkes  or  promotivnt  as  it  fhuU  pUafe  the  king  '*  ^ 
^tfomty  aming  or  anftng  in  ono  whole  y^ar  after  his  convict 
tionj  and  tti/o  be  itnpri/onedferffx  months  ;  and  for  his  fecond 
^fistu  bo  imfrifvmd  for  m  year^  and  be  deprived  ipfo  facto  of 
aU  hie  fpiriimtil  promuions^  and  the  patron  Jhallprefent  to  tho 
fomo  oiifbrwere  daad  ^^.  and  for  the  third  "offence  Jhallbi  im* 
prifoned  during  life  \  ami  if  be  fhaU,not  have  anyfpiritnal  pre 
motkto^  he  /ball  for  the  firfi  o£inco  Juffer  imprifonmcni  fix 
menthe^  and  for  the  fecond  offence  imprifonment  dstrtng  Ufo^ 
And  if  the  profecution  is  on  the  (liitute  of  the  i  EL  c-  2« 
theii/he  ihall  forfeit  to  the  Jting  for  thefirfi  offence  the  profit  of 
alibis  fppritoeal  promotions  for  one  year^  and  be  imprifoned  for 
ft»  mmhs  \.  for  the  fecond. offence  fball  be  imprifoned  for  a  ycar^  ^ 
and  deprivod  ipfofaSo  of  all  his  fpiritual  promotiom^  and  thf 
patron fbald  prafsiU  as  if  he  wort  dead  ^  and  for  the  thi^d  offonce 
Jboli  be  deprivod  ipfofa&o  of  all  his  fpiritnal  promotioms^  0n4 
be imprifanad during  life-:  andif.  behave  ns  fpiritttpl ^f^romo^ 
tim^  hefhallfvr  tho  fir fl  offence  be  imfrifoHed  for  a^^oter%  §n4 
ferthefuoad^e^oJetringMfe.  ^ 


B  ^^  jI^^^^^^^^^** 
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J^k  d^thifig  m  fhi  d^§g9^m  Sptgmng  wt^tfpifiitg^wfibi 

JAnu  tnky  or  of  any  ihmg  tbottin  iwmmmd^  ormfffft-imt^ 

of  I  or  ^U  ky  open  fai^  Ard^  ot  hf  open  Hiro&Uma^  umftl 

or  eaofts  or  oihirwifi  procure  or  mamiam  oaOfpmrfom  mot  or 

other  mitifiir  in  My  ioibi^alor  pMriJk^btmi^  «r  ^opei,  orooy 

hiorrynBorpiabe,  U  fitf  or  foy  wif  eommom  or  opm  proya^  or 

U  mmjlor  any  focramoni  othenmfi^  or  m  miyoiior  mamm  omi 

form  tkan  it  numi^md  in  iht  foid  b§oi  i  ortymy  tfiktfidd 

fneafftjiali  nnimvfnfly  interrupt  or  let  omy  frfmt  wmr  or  ooj 

other  mini/krs  in   any  eathgdral  or  parijb  eimreb  dkapd  or 

other  place^  ^^JSng  or  fay  any  common  andopen  prayer^^otiomu* 

Jier  thefacranuntt  or  anyofthem^  infnth  memner  nndfkrm  as 

ii  mentioned  in  the  faid  hook%  every  ftiebpeofom^  iwtg  iherttf 

hwfully  eonvUted  jin  form  aforefaed^  JbaH  (if  Cb^  ^«i(ecuiioa 

if  on  the  f!atute  oiP  the  2  &  3  Ed.  b.)forfiitH  iheUngfortbi 

fhfi offence  \ol\forthefieondoffonee^ol.^forthetkirdeffma 

JhaH forfeit  ailHt  goodt  and  be  intfrifined  dnrmr  Mfe  :  andtf 

far  tbefrjl  offence  he  do  not  pay  the  10  i.  wethemfixtuoekiofUr 

hit  tonvi^^mif  he  JbaH  inftoadof  the  faid  to  I,  ho  imprijinodfir 

three  montht  $  and  if  for  the  feeond  offenxehe  do  wot  paytheftii^ 

Jam  of  toL  within ^x  weeks  afler  Tut  comri&ion^  be  JhoUuf 

Jteadofthtfaid  20 /•  he  imprrfoned  for  fix  monthe^  Aildif  the 

profecuttoft  is  on  the  ftitute  of  the  i  BL  o»  r  ^Un  he 

fhall  forfeit  to  the  king  for  the  fifft  offence  106  marks%  ftr  the 

feeond  offnce  400  morks^  fsr  the  third  offence /hail  for  fait  all 

his  goodt  and  he  imprifaned  dnris^  Ufa :  and  if  hi  do  ^set'poy 

the  fnmfar  thefrft  offt^e  witfnnjix  woeit  ttestt  efter  his  om* 

vi^ion^  hefaall  in/had  thereof  he  imprifonod  far^fix  io^mhs\ 

and  if  he  do  not  pay  the  fum  for  the  fuoitd  effomoe  otnthinfa 

weeki  next  efter  his  conviSlion^  befbaH  bjfUnd'tberoof  ie  tm* 

prifonedfor  twelve  montht. 

And  the  jnfticts  efaffisu  faatt  have  pwir  to  inqmire  tfhor 
and  determine  aU  offences  etmtrary  to  the  faid  aBs^  amd  to  otoh 
proceft/or  the  oxicution  of  the  fome^  at  thofmay  do  a§ahdhanf 
perfon  helng  indited  before  them  of  trefpafs^  or  lawftifyom* 
viQed  thereof  Provided^  thai  otmy  arehbi/hop  mod  bifiihoooy 
at  bit  Uberty  and  ptiofwro  affuiate  moefal^tatbofmd'ft^teetif 
afffuyfor  the  inqnirtng  ofboaring  mtd  determinutg  tbofamt. 

But  no  ptrfon  fhall  be  molded  for  any  t^finco  efaiti0thfi 
aets^  nntrfi  he  bo  ittdiatd  thereof  at  the  neat  0fitt»t^ 

And  lords  ofparrtement  for  the  faidtffeitim  ott  iie%iti 
Ed.  6.  to  be  tried  by  their  peers.  Bitt  if  tho  pmlltdllliKMlit  oil 
the  1  Ek  e.  z.  ihtnA^j  IhtH  tafrf^  ti$^hml  ^fmbt 
if  ted  by  tbtir  ptot^m  .      ,       . 
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rmgkt  mr>  mm^  mifmmi%  U  wbi^  fiJi^M-.tf  aJSfu  da  n$i 
€imm9t9fyrtfdir^  fbmU  hma.  p^wtr-  i#  ifkimn  ofjf^gr  snd  dotr^ 
mme^ofimonagAft  tbtfiu&s  mkhinfift^m  days  afiiribi fgaft^ 
0f  Et^  mi  Si.  Mciad  tU  ^<h§99g4i  jHfirfy^  44  ib$  jyjiiw 

Pravidtd,  ibut  all  arcUiJb^s  amd  bijbopit  wdiur^  oftb€ir 
£bmwe^lhrs^   emmiffariti^  .arcbdnuMS^  and  atbtr  firdivarUs 
hawmg  sKf  ptMtimr  -iceUfeafiual  juriJdi&M^  Jball  bavi  powit 
.  kf  wtUu  9f  4befa  a^tf  -  as  tveU  toinftun  in  ibtir  vifitaims^ 
ffmds^  md-^fmbarg^  wkbim.  tbiir  jttri/diaioM^ai  0tiy  atbtr 
turns  amdplatt^  t9  ktte  atcufati^fif  and  informatitm  of  all  and 
^fWff  ihi  tbimgs  ^^MmtnU$tud  d$i$e  sr  commitud  witbiu  tbe 
timfts  tftbnrjmrijm£tian,  and  H  punijb  tii  Jamg^tf  admmi* 
tiam^  tMi§mnmaiiat»u^  ff^ftr^tim^  ^r  deprivatUu^  andatbir 
tmfwu  mtifrHifSs.  in  liU  firm  as  beuUf^i  bath  itgn  ufed 
if  Hka  €a/is  by  tbt  king's  iuUfsaflieal  lawsm    And.  fir  tbiir 
msbsrilf.  in  tbk  bsbtdf^  all  and  JinguUr  ibi  fimt  arsbhiflifips 
bi/tcps  and  Hbsr  tbiir  pfictrs  isetrtifing  tecUfiaJiical  jurifdi&ion 
tnwtU  in  ptscit  tsetmpt  as  net  istmpt  mtUn  tbiir  Sacsfg^/^H 
bofUifuU  ptimr  and  anthmtf  U  refirm  currtH  and  patnijb  bf 
^  unfira  if  tbi  tbartbf  aU  and/ngyfar  tbi  fud  effgndtrtwitb* , 
in  sny  tbeir  jurifdiitiins  $r  dini/ii  any  itbgr  faw^  Jlaisftt^ 
friviligiy  libiriyar  prtwfi&n  btrtUfan  madi  bad9rjufffri4 1§ 
tb§  tmtrary  ncttvithftanding.     Prwidid^  that  wbatjoevtr  psr^ 
fansy  Jbalifir  tbiir  $jfin€iifirji  naivi  puniflmunt  of  tbiir  ^rdi* 
wmry  having  a  tafiiminial  tbtriofundir  tbt  ordinary's  feal^Jball 
mi  far  tbifamiifftnti  iftftans  be  anvi^ied  bifin  ihijujlicts  ; 
mmdliktwifi  naiviugfir  thifidd  iffence  punijbnunt  ferfi  by  tlji 
js^imsi  fliaU  not  for  ibi  fami  afftnu  iftfoons  rcaivi  punijb' 
smstt  eftbaartlinat^* 

J^nnffarfim^ViC^r^  ir  $ibir  wbatfievtr  sninifin^  PopiOi 
priefts,  as  well  iii  others ;  for  in  an  a^ioo  hereupon^  in 
Ac'^'EL  kfonghi  afaifift  a  popiQi  prieft  for  faying  ma(^» 
is  was.  held,  by  tbe  whole  court,  that  he  was  witjin  the 
piArtiew  o&  tbe  ilaluCe  of  jibe  1  KU  it  ^ppearin^  clearly  by 
tte  fwiBt  daufe  ckereof,  that  the  deftgn  of  (he  parliamenc 
mM»^  to.aMilb  the  fiiperftiiious  fervice,  and  to  eftablifh 
the  new^  fervtoe  in  its  place*    Dyir  203. 

Vfi  snyatbtr  riti]  In  the  a6  6r  27  EL  Fleming  wu  in« 
diA^  upon  this  ftatute  of  the  i  EL  and  punifhed  \  be« 
caufc  he  had  given  the  (acrament  of  baptiffn  in  other  form 
theo  ii  here  prcfcribed.     i  Lien*  ^95.   .  \ 

.  £m  M*^M.  9lk  rAn  indiftmcot  for  ufing^tbir  prayirs^  and 
in  9tbir  wmsatnf^  iteiiia  to  have  been  judged,  i^ufficieot, 
becaufe  the  prayen  ufed  may  be  upon  fone  extraordinary 
*  Vojt.  III.  S  occaOoD, 
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ocetfiotl^  atfd  fe>  IK>  crime  ;  artd  k  ^at  faid^.  ihM  tteSp* 
<l}Afnent  ought  to  have  allte^ed,  that  cho  ithudwmt  nM 
other  forms'  and  prayers  itt/kad  of  thofe  fojoincdv  wiuck. 
were  iitfgledcd  (^hlmr;  fur  otIterMriib  ^yc^  pcwfon  may- 
be indited  thai  tAtb  praycvsbeforirlsiB  .ftroKMiy  odler 
than  fuch  which  are  required  by  the  book  of  coommmi 
prayer.     3  Modi  7^. 

Or  athir  tfen  pf^yer]  By  the  ^aid^  afla^  cpea  froftr  ui 
^ni  throughout  the  fame,  meanelh  that  pnqp«f  wfaiob  ia 
far  others  to  eooVe  uoto,  or  hear .  either  in  coosaioa 
chureKer,'  or  private  chapels  or  oratories^  oocBmooly  tai- 
led the  (erviceof  the  church. 

Sbali/hrftit]  A  clerk  was  indited  hereupon,  for  uficig 
erthet  prayers,  and  was  fined  too  marJig.;  and  it  waa  held 
by  the  whole  court  ro  be-  ill :  becaufe  they  can>  inflift  no- 
other  pufiifliment  than  what  is  diredcd  l^  the  fkatute. 
3  Mdd.  7<). 

^  if//  archbl/hops^  and  ht/hofs]  If  a  mioiftei  preach  againft 
tRe  book  of  common  player,  tht^  it  a  good'caufc  of  dq>ri-« 
virion  by  the  eccleflaAkii}  hw-  without  aid  of  the  iafd*  Ifat- 
tlirte^ :  fdr  he  that  ff^akech  a^ainfr  the  peace  aoc^  quiet  of 
'  the  church,  ia  not  worthy  to  be  a  gavernor  of  the  chnreh. 
Ahd  the  ibtutes  beiagt  io  the  aSraiatii^,  do  not  take 
away  thdi  ardinary's  power  of  depriving  for  the  firft  ofiietice : 
00  the  contrary,  there  isan  exprefs  provifo,  which  referv* 
e(h  to  Hiln  his  power,     a  RoUU  Ahr,  aaa. 

H.  33  EL  Robert  Caudrey^  clerk,  was  deptived  of  hia 
benefice  before  the  high  crmoiiirioncrs,  as  well  for  that  he 
had  pi^eached  againft  the  book  of  common  pnyer^  as  alfo 
for  (hat  he  refofed  ro  celebrate  t)i vino  (ervice  according  la 
.the  faid  book;  which  deprivation,  tho' not  prefer  ibed  by. 
the  ftarutes  for  the  fixVt  oit^i*nee,  wste  declared  to  be  good; 
becaufe  the  ecciefiaOtcal  Judge  might  lawfully  inflifi  fuch' 
fentence  before  the  making  of  thefe  ftatutea,  and  is  not 
.  inhibited  [ot\  the  contrary  his  ancient  power  is  reforved) 
by  the  fame'flatutes.    Gihf  a68.  j  Co.  Caudrifs  cafe  (f)« 
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(f)  AtTheiford  Leiitaflizsi  17951  aclerk  wasindiSed  op* 
on  chef«  ftatates ;  but  ibe  evidence  was  not  that  he  bad  Itft. 
oat  oc  added  any  prayers  or  altered  the  form  of  worfhipi  bet 
that  he  did  nor  read  prayers  twice  on  a  funday,  batalteif* 
nacely  one  fonday  to  the  morning  and  the  oexr  in  the  even* 
ing,  and  oreilted  to  read  them  at  all  on  teriaio  Adoc  days. 
The  learned  Judge  who  tried  the  iadiftiaeaff*  Mn  Baroo  Per* 
ryn,  obfetved  that  it  mt^frim^e  imfrifiams%  aad4»eiaf  ef  apbt 


rt.  'BJ'  the  5  fef  6  JPi.  6.  t.  !•  ff  any  pirfipi'fiaUivIll-  Pcmlty of  beini 
inglf  and  wittingly  bear  and  bt  preftnt  at  any  other  manner  tr  f^^^'^  •»  •ny 
form  ^  temtlmn  frayer  or  admimjlration  of  the  facramtnU^  or 
afmahng  nnnifters  in  tbe  churchy  $f  efany  other  rites  ewtain^ 
id  in  the  het  if  common  pi^ayer^  than  is  mentioned  and/et forth 
in  ttefaid  boM  f  excq^c  perfoni  qualified  by  the  ad  of  cole* 
ration  as  before  is  mentioned^  or  the  31  (7.  3«  #.  32.]  and 
Jhali  if  thereof  c^KviGed  aeeording  to  the  laws  of  this  realm^ 
before  the  iuftites  of  affize  orjuftices  of  the  peace  in  their  fefm 
firns^  by  the  verdi£i  of  twelve  men^  9r  by  tmffjfion^  or  ethers 
wife ;  be /ball  fir  tbefrff  offence  ffffir  imprtjonment  far  fix   ' 
months  J  for  thefecond  offence  impri/onmertt  for  a  year^  andfer 
tba  third  offence  imprtjonment  during  iife^     f.  6« 

///.  Orderly  iehaviouf  ditring  tbe  divine  fervice. 

X .  Can.  r8.  No  man  Jhall  ccver  bis  head  in  tbe  ehureh  ^  By  the  canpnt^ 
ehapsl  in  the  time  of  divine  fervice^  except  he  have  feme  infir^ 
nlify'i  in  which  cafe  lei  him  wear  a  night  cap^  or  coif  All 
manner  of  perfoni  then  prefehtjbatt  reverently  kned  upoA  their  \ 
knees^'whin  the  general  tvnfejfion^  l\fonyy  or  other  prayers  ate 
read  I  and  Jhall  Jiand  up  at  the  faying  of  the  beliefs  actor Hh^ 
to  the  rules  in  that  behalf  prefer  ibid  in  the  book  of  common  prayer . 
And  likewife  when  in  time  of  divine  fervice  the  Lord  Jcfus 
Pall  hi  mentioned f  due  and  lowly  reverence  fea II  be  done  by  all 
perfens  prefent^  as  it  hqth  been  accufthmed ;  teflifying  by  theft 
mttwar a  ceremonies  and  geftuns  their  imBard  humility^  chriftian 
refiltttion^  and  dui  acknrwledgment that  the  Lerdftfus  Chtifl^ 
tbe  trtee  eternal  Son  of  God ^  is  the  only  Sainour  of  the  worlds  in 
whom  aline  all  the  mercies  graces  andpromifes  of  God  to  man^ 
kind,  for  this  Bfe  and  the  life  to  come^  are  fully  and  wholly 
camprized^  And  none^  either  man  w^man  or  child^  of  what 
camni  feever,  Jhall  be  otherwi/e  at  fuch  timet  bujied  in  the 
ehureh^  tharf  in  quiet  attendance  to  hear  mark  and  undefftani 
that  which  is  read  preached  or  miniffredi  fiiylng  in  thet^'due 
places  audibly  with  the  minifier^  the  confejfion^  the  LordCs  pray* 
errand  the  creed ;  and  making  fnch  ether  anfyaers  to  the  pub* 
Kelt  pray irs,  as  are  appointed  in  the  ^ook  of  common  prayer : 
neither /ball  "they  diftterb  the  feri;ice  or  fermut^  by  walking j  or 
taltiHg,  w  any  other  way ;  ner  depart  out  of  the  church  ditring 
thi  ft  me  if  Wvlne  fervice  or  fermm^  ioitbeut  fome  urgent  or- 
tea/TnabU  cduff.        ' 

—  ■■  ■■■  ■,■■■■■  .        .  ■!  ■ 

Dion  €|iat  the  offeocf  c98ipUioed  of  w»s  purelj  of  ecclenaftical 
cogDizaace,  aod  not  thehibjedl.orprofecution  10  the  tempftral 
(oCirUf  diredled  the  jar/  t6  acquit  the  defendaat ;  which  the/ 
accoriitaglr  did.    Vid.  infi^a  IF.  1  ^  2. 
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C(rK}tr  ltshtai\  In  the.iSC  2.  An  afiion  of  trefpafs 
for  aflfault  and  battery,  was  brought  agaioft  a  churchwar- 
den ;  who  pleaded  that  the  plaintiffh^d  his  baCoo  in.ticne 
of  divine  fervice,  and  that  he  de/ired  him  to  put  it  off, 
and  upon  refufal  took  it  off,  and  delivered  it  into  his  hand. 
*  And  all  the  court  held,  that  the  plea  was  good ;  except 
Tuifdeo,  who  conceived  that  all  that  tbe  churchwarden 
could  do,  was  to  prefent  him  to  the  fpiritual  court :  the* 
it  is  very  apparent,  how  neceflary  an  imaiediatc  remedy 
is,  in  cafe  of  this  or  the  like  difordcrs  committed  in  the 
woilhip  of  God*  The  cour^  alfo  faid,  that  the  churcb* 
wardens  may  ch^ftife  boys  pla)ing  in  the  churchyard,— 
and  much  more  in  the  church.  Gibf^  294.  2  Kxk.  124. 
Sid.  301. 

Can,  19.     The  churchwardens  or  quefimen  and  their 

^       afliilants,   (hall  not  fuffcr  any  idle  perfons  to  abide  either 

in  the  churchyard  or  church  porch,  during. the  time  of  divine 

fervice ;  but  (hall  caufe  them  either  to  come  in,  x>r  to  depart. 

Can,  85.  The  churchwardens  or  queftmen  Oiall  ta^ 
care  that  in  every  meeting  pf  the  congregation  peace  be 
well  kept)  and  that  all  perfd^s  ejccommimicated, . and  fo 
denounced  be  kcpi  out  of  the  church. 

Can.  ^o.  1  he  churchwardens  or  queftmen  fhall  dili- 
gently fee,  that  none  do  walk,  or  Aaixfd  idle  o(  talking  it} 
the  church,  or  in  the  churchyard,  or  the  church  porch, 
during  the  time  of  divine  fervice. 

Can.  III.  In  all.yifita^icns  of  bilbops and  archdeacons, 
the  churchwaidens  or^queftmeo  and  Itdefmen  {hall  truly 
and  perfonally  prefent  the  natncs  of  aU  thofe,  V'Jiicb  behave 
themfelves  rudelv  and  difoidcrly  in  the  church  \  or  which, 
by  untimely  ringing  of  bells,  by  walking,  talking,  or 
other  notfe,  dull  hinder  the  niioifier  or  preacher. 
Bv  *he  Oarute  -If  By  the  I  Misr.  {k^.  2.  c.  3.  //  any  ftrfin  ofbh  turn 
o«  t:.e  1  tAmt,      pnuer  and  autbTtit)  Jhall  uil'ifigly  and  offurpofty.  by  open  and 

pvirt  ivcrd  fa.^  e^i  »r  deed^  malici.ujlj  or  ^onUmptu$uJl)'  n^ 
iiji  let  dijhtrb  vex  or  trouble^  or  by  any  Hbir  uniewful  ways  or 
mioris  difi  itt  ir  mij^Jiany  preacber  tbAtJball  bg  licenfodalhw^^ 
fdjar  auiijirife*]  t9  pro4fch  by  iit  queoni  ^'i^^^U  or  by,ati^ 
iinhbijliop  or  bijhap  cf  ibis  r^alm^  or  by  any  othtr  lawfjul  ordi* 
nary^  pr  by  any  of  tbt  univorjities  of  Oxford  and  Cambritf^it 
or  otbonvifo  iawjuiiy  author ifed  or  cbargedby  reojon  of  bts^ctifo 
benefice  or  other  jpiriiuaH  promotion  or  ibjrge^  in  amy  of,bU 
open  Jermon  preaching  or  ccliation  tbai  be  Aail  ifoke  decterre 
preaib  or  prontunce^  in  any  chtercb  cbetfiL^  cbmrebyard  or  jm  any 
other  place  t/ftd  frequented  or  appiintedtif  be  preeebed in,:,  (I  2* 

Or  /ball  madciaufli  wiUing/y  or  of  purpofe  molefl  let  difimrb 
I  vex  difiuia  or  gther  v^ijo  trouble^  amy  parjom  vitar  parifi>  P^iA 

or 
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er  curati  or  any  lawful  priefly  preparing  faying  doing  finging 
min'iflring  or  celebrating  the  mafs^  or  oth^r  fuih  divine fervice^ 
facratnents  or  facramentals^  as  wds^mojl  commmly  frequented 
and  ufed  in  the  la  ft  year  of  the  reign  of  king  Hmry  the  eighth^ 
or  that  at  any  time  hereafter fhall  be  allowed  fetfottb  #r  autho*  • 
rifid  by  the  queen*!  ni'jjejh :     f,  3 

Or  fhall  contfrrtptv^tffl)  unlawfully  or  walidovjly^  of  the\r 
own  potuer  or  avthority^  puU  down  deface  fpoil  abufe  break  or 
athervuife  unreverent^y  hannle  -dr  order  the  mofl  blejjcd  comfort* 
able  and  holy  facrament  bf  the  b^dj  and  bUod  of  our  Saviour 
yefurChrift^  commonly  caW  the  facrament  of  the  alt ar^  that 
fhall  be  in  any  church  or  chapel  or  In  any  other  decent  place ^  or 
the  pix  or  canopy  wherein  the-  fame  fact  nment  flj all  be ;  or  un^^ 
lawfully  contemptuoufly  or  malicidtifly,  of  his  own  power  and- 
authcrfty^  pull  down  deface  f poll  or  otherwife  hreai  any  altar 
crucifix  or  crofs  that  Jholl  he  irt  avy  church  chapel  or  church- 
yard c^^-^^-^That  then  every  fuh  offender  in  any  the  premijes^ 
bit  aider t,  proettr err  0^  abet torjy  immediately  and  forthwith 
after  the  offence  committed ^  fhall  be  apprehended  by  any  confta* 
hU  or  churchwardin  of  the  parijh  town  or  place  wherethe  offlnce 
fhall  he  committed^  or  by  any  other  officer^  or  by  any  other  per^ 
f,n  then  being  prefent  at  the  time  of  the  offence  committed  :  f.  4I 

fVbich  perfon  fo  apprehended  fhall  with  convenient  fpeed  hi 
carried  to  a  juftta  of  the  peace ;  whoJhalt\  up^^n  due  accnfatim 
by  iho  apprihender  of  other  perfon  of  fuch  offence^  commit  him 
to  fafi  keeping  and  cujlody  as  by  his  d' fere f ion  /hall  be  thvight 
meet ;  and  within  fix  days  nex  t  after  th^  faid  accufaiion  made^ 
the  faid  juftlcoj  wttb  one  other  j)ff\ce\  fioiU  diligently  examini 
the  offence  :  f.  5.  ' 

jfnd  if  they /halt  find  him  guilty^  by  two  witneffes  or  by  con* 
pffion^  they  fhall  immediately  with  convenient  fpeed  commit  hiffi 
to  gaol  for  three  months  and  further  to  the  next  quarter  feffions 
So  be  bolden  next  after  the  end  of  the  f.id  three  months,  yft 
which  quarter  fefftons^  the  pirfon  fo  committed  to  gaoly  upon  his 
reconciliation  and  repentance  in  that  be  be;  If  tf^^re  the  faid  }uf» 
tices  at  the  fatd  fefftons^  Jhall  be  di (charged  out  of  prijon^  upon 
fuffkicnt  jurety  of  his  ^ood  ahearin^  and  behaviour^  to  be  then 
and  there  taken  bythefaidju/lices,  fo*"  one  tihole  year  then  next 
ififoing ."  And  if  he  Will  not  be  reconcJed  and  repent  at  the  faid 
quarter  fefftanSy  then  he  Jhall  immediately  in  time  convenient  be 
further  committed  to  the  faid  gaol  by  the  f»id  jujl  ices  or  the  more 
part  of  them,  then  to  remain  without  btil  until  be  Jhall  be  rr* 
ccnciled  and  be  penitent  for  his  faid  offence  :     f.  6. 

jtnd  if  ar.y  perftn  of  his  oWn  authority  and  power ^  willing* 
ly  and  unlawjully  do  rejcUt  any  offender  jo  apprehended^  or  will 
dijiufb  hinder  oti$t  fuob  offender  to  bo  apprehended ;  be  /hall 
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fi^tr  Hki  imfripmmni  at  afirrfaU^  an^ftm^Hiit  fiuU  fmtfni 

5/.  ^.7* 
'  Jnd  if  €my  fucb  affimiir  hi  not  appnbmdHf*  immiMaU^  im 
tim$  convenient  as  ^ort/kii^  but  do  gfiapo  jor  gw  mpay ;  tktm 
thi  faid  ofiapefifaU  hi  kwfrUy  prefinisd  beforo  tigjmfiUts  oftht 
fiace  at  jhe  next  quarter  fefiom :  and  thi  Jnbabifanit  t/xbi 
puri/b  when  the  ifiafe  was  fo  fufferod  Jbail  f^ffoH  twthfum 
ftr  every  fuch  efcapi  5  Z> ;  to  hi  iivied  as  othor  lih  amiraamaas^ 
upon  any  viil^i  hundred  ar  tnwn^for  the  tfiafo^fa  mmrdinr 
oroibirfikfl^yornotmailnghuiaffdery:    f.  8«   ^ 

jfnd  aUjt^icis  of  the  pioee^juftijfH  ofaffou^  tmrjwrj,  baiS^ 
andjuftices  of  the  peace  within  emy  tiif  or  town  eorporaft^  JbaU 
have  power  to  inquire  of  hear  arid  dotirmino  the  /uidofinceot^ 
andtofet  the  faid fin^:    f.  9. 

Provided^  that  this  /b(iU  not  in  any  tuife  oxiend  io  a^esognto 
and  taki  away  thi  authority  jftufdiffi^  pc^ir  amd  punifiimni 
of  tbi  eulefiajtical  laws^  noto  fhttding  and  remaining  in  tbrir 
firce^  er  for  the  punijhntint  of  any  the  offentos  amdmifdeamamn 
af or  if eAd\  but  the  fame  Jbaliftttnd 'enforce  as  if  tbitafl  bad  nH 
^eon  made:  f.  ic. 

Pretfidedy  that  perfons  for  any  the  faid  offenas  receiving 
funt/hment  of  the  ordhary^  having  a  tefiimaniat  tboroof  nndgr 
his  feaU  Jhaltnot  fear  the  fine  eftfoons  be  convi^Ud  btfiere  Ao 
jeefttces  \  and  in  Ukewife  receiving  for  the  faid  ojfinces  pta^ih* 
tnent  by  the  juflices^JhaU  not  for  the  fame  ofefoont  ratoiivo  fef 
nijhment  of  thi  ordinary.     II  ii.  ' 

Or  otoer  fuib  divino  /irvice]  It  balh  be«n  refolved,  that 
the  diftuibancc  of  a  f^intfter  in  flying  the  prefcftt  eomnKm 
prayer,  is  within  this  ftatute  ;  for  the  exprcf?  meocion  of 
fuch  divine  fervicej  as  (hould  aftervrar4s  be  autborifcd  hj 
queen  Mary,  doth  icnplicit]y  include  fucb  alfo  aa  (houU 
be  authorifed  by  her  fucceflbrs :  for  finca  the  king  never 
dies,  a  prerogative  given  generally  10  one,  goech  of  conHf 
to  others,     I  Haw.  140.  } 

Shall  be  appr^ended]  Iti  the  caf^  of  (r/tvtir  and  Hind^ 
M*  15  C  2«  where  an  afiion  of  trefpafc  of  afiult  and 
b^tery  was  brought,  for' laying  hands  on  the  diftitr)|0r$ 
it  was  declared  by  the  tourt^  that  at  the  coairaoa  law  a 
perfod  djfturblhg  divine  fefvice  n>ight  be  removed  by  any 
c^her  perfon  there  prtfent»  as  being  all  concerned  in  |he 
' '  fmice^of  God  that  was  then  perforonng ;  fo  thac'the  di^ 
-  tiMTber;  was  a  nu(anoe  to  them  all,  and  might  be  temevc^ 
by  the  fiiaoe'rulo  of  law  that.ajlows  a^nan  to  abate  a  nu* 
fiftnce^    G4b/.  304.     1  Adcd.  i68* 

il?»  15  C*  2.    Tbe^ourt  refufed  to  grant  a  ccftiofari, 

to  remove  aA  iAdidmenft  at  the  feffioos  againil  tbe'defeiid* 

%  \'  aot 


atotfor  not  b^tvitig  tiimfelf  teveiently  and  modti]f'M 
the  church  during  dtvint  (ervice ;  becaufe  alt  ho'  the  of- 
fence is  pimifliabNs  by  ecciefiaQical  crrafuros,  yet  they 
jadeed  it  9. proper  c^e  within  cogn  zance  of  the  jufiices 
of  Ae  peace,  and  iadidafble.     i  Keb.  491. 

3.  By  the  I  W.  c.  1 8       If  any  per/on  JhM  willlnglj  and  ^"f  «»»«  »^y 
tf  pvrpofi^  mithcioufii  of  t^nUmptw^uJJy ^  come  info  ^ny  cMbt'-  ^^  «""«>'*• 
iral  9r  parifl)  church  cbjfel  «r  other  congngrJtM  permtud  igf 

fiir  tf^,  and' difjuiet  or  dfjiurb  the  fame ^  cr  nvfufe  any  freach^ 
er  or  teacher  i  he/hdli^  en  prr,of  thef4af  hefort  iO  jujiice.e/ thi 
peaciy  hy  ttm  wiifit/Jes^  fin4  ixvo  fitretia  to  hi  hound  ty  ncog-' 
nizana  in  thtfitm  c/  50  /.  attd  in  defuuk  of  futh  /untie i  jh%li 
hi  committed  to  prifon^  there  to  remain  till  4lje  next  gtnersl  or 
quarter  fe/fans :  and  ttppn  c^nmiiion  of  thi  faid  offence  at  fiich 
pffions^  jhail  fiiffer  the  penaliy  of  20  L     f.  18.  (r j 

[And  a  (rmiiar  penalty  is  inHidied  on  (hofe  who  flialNn  By  31  C  3. 
Ae  fame  wdv  diAurb  any  congccgatioo  or  afiembly  of  re*  **  3^* 
figfoua  worfliip,  permiaed  to  catholtcks  by  the  31  &*  3» 

€•  32.     /.    lO.J 

4.  By  the  I  G.  ft.  2.  c.  5.     If  any  perfont  ufd^wfidly  B|tbattot»d# 

tlotovflf  attd  turrtultti0nfi}i  afferublid  tbgethtr,^  to  ihe  dijiur\baneg  •    - 

iff  toe  pubiiti  fioce^  Jkcill  uniawfjilly  and  tuiih  forcf  demolifi^ 
or  pull  down,  or  heoin  to  demoHJh  or  pull  d'^wn^  any  church  or 
Aapef  or  OT.y  intll^i^  for  reHgicus  wwjhip  certified  ^nd  regf/" 
t&ed  HcC'>rding  \o^e  |W.  c.  18.  the  fame  fiiaU  he  ad}u4ge4 
Jihny  yvithdut  heiitfit  of  ^^^rgy.  jind  the  humiridjball  ^nfwir 
Marriages i  in  in  cajes  ffrobbery*     f.  4^  6- 

I 

/if^t  Perfarmancc  cf  the  divine  /ervice^  in  the  jeverid 

parts  tberecf* 

The  occafional  ofiicea  are  treated  of  under  the  title 

I  Can.  I  \,     The  common  prayer  fiyvll  be  (aid  or  fung  commoii  pnyei 
(KiHn  "^  ind  reyerently,  upon  fuch  days  as  are  appointed  to  be  afea  oa 
tp  be  kept  holy  by  the  book  of  common  prayer,  iind  their  ^^l>^*7** 
«?es,  and  at  contrenlefK  and  ufual  times  of  thofe  days, 
and  rh  fuch  -pieces  of  ev%ry<hurch,  as  the  bi(hop  of  the 
ilioceie  or  ecdefiaftical  ordiAary  of  the  place  (ball  think 


»^*>»« 


(r)  It  has  been  decided  that  ao  indiClroent  upon  this  a6t  at 
ihe  q.aart^r  (eifionsy  may  before  verdid  be  removed  by  cer* 
tiorari  into  the  Court  of  King's  Bench,  and  upon  con^^ioii 
of  feveral  defendants  each  is  liable  to  the  penalty  pf  aoK  Amt 
V.  Huhi  and  others^  5  f*.  Ref.  542,  ■ 

b4  meet 


inult  for  Ibe  tatgenefs  or  ftrahoflfs  of  the  iafn.^,  fo  $9  Ac 
people  oia^  ^  moft  edified*  AU  oiinifiers  lilLewif^;.  Qiap 
ot>ferve^<he'orden  riies  and  ceeeiBonieii  prcfuibed.  ip  the 
book'  of-  common  .pra3Ber,  as  .  well  in  reading  (tie  holy 
^    .  fcriptures  and  faying  of  prayecs>  as  in  adaiiniftra^roi^,  of 

the  faprafoenlft  withouc  etcher  diminiOxing  ia.  regard  of 
preadii9g«  or  iaaoy  other  tetpn&f.  or  /adding  any^^iog 
in  the  matter  or  form  thereof.  . 
Ob  other  ityt.  a.  And  by  lji6  p^efMU^U  tbt  h99k  of  common  praytr  :  All 
prieftf  and  <)eaoons  are  to  fay  dailf  the  morai(ig,aad  fveo- 
\ng  prayer,  either  privately  or  openly,  not  being  let  by 
ficknefS)  or  \fome  ocber  urgent  caufe. 

And  the  curite.  tnat  minifireth  in  every  pajutb  c^tirch 

or  chapel,  being  at  home^  and  not  being  otberwife  rea* 

fonably  bindred,  (ball  fay  the  <ame  in  the  ^iiO\  church 

«•  '  or  chipel  where  he  miniflrcih  :  and  (ball  c^ufe.a  bell  to 

be  tolled  thereitntOt  a  convenient  time  before  be  begjp^ 

that  the  people  may  come  so.  beai  God  '^  word»  and  tp  pcay 

with  him.     Videfypra  IL  lointbt  note,  .     , 

tft%ha»pattof       3.  By  the  rubrick  befoce  the  common  prayer  of  the 

the  <*ofch.        J  td.  6.  it  was  orderad  tbua  2  Jhepri^/ihiv  in  tbt  aubf^ 

/hall  begin  wi$b  a  hud  votes  tbt  LordTi  p^^^f  calitd  tbt  Pater 

'    nofter. 

In  thi  quirt]  That  is,  in  hia  own  feat  there,  as  the  wiff 
was  all  Edward  the  fixtb's  timet:  andas  is  fiill  done  in 
fome  xrhurchcs :  but  in  the  beginning  qf  queen  Eliza- 
beth's reign,  reading  defka  begaaio  be  (et  up  mi  tbq  bo4f 
of  the  church,  and  divine  fervice  to  be  read  there,  by  ap- 
pqii^t^ept.of  the  ordinaries,  according  to  the  power  veiled 
III  them  by  the  rubrick  of  the  5  {^  6  Ed»  6.     Gib/.  %gj.  . 
SbaU  begin]  All  that  now  goes  before,  yiz.  the  fcntcncef, 
.    exhortation,  confeiTion,  and  abfolution,  were  firfi  inferted 
in  (he  fecdnd^bobk  oi  Edward  the  (ixlb.     2  Burntt^  76* 
By  the  rubilcjc  before  the  prefenc  common  prayer:  Tbt 
-    }   m&rnwg  and  tvtning  praytrjhail  ht  uftd  in  thi  autifitmtd  pha 
'   ofi'heihurtb^  cbapeiy  etf,ttbanul\  txupt  ii.JhaU  bt  oibamji 
dfitrmittid  hf  tbt  ordinary  of  tbt  phct» 
H..  bit  of  the  mi.      4-  By  Can,  58.     Every  f  mi  nifter  faying   the  publick 
»ifterofficut-     praycis,  or  miniftring  the  facraments {or  other.rit^a  of, the 
"*'  church,  ihall'wear  a  decent  and  comely  furplice  witb 

fletvesjto  be  provided  at  the  charge  of  the  pariOi.  Aod 
if  agy  qpeftion  arife  tQuching  the  matter  decency  or  come* 
lineis  tihjireof,,the  fame  (h^il  be  decided  by  the  difcretion 
,of  the  ordinary »  Futtherrnore,  fuch  minifters  as  are  gra^ 
duates  fhall  wear  upon  their,  fu/plices  at  fucb  times»  lu^ 
hoods  as  by  the  orders  of  the  miiyerfitics  ate  agreeable  to 

their 


their  degrees  I  which  no  oainifter  fiiali  w^, -b^mg  ti& 
graduate,  under  pain  of  fufperidoa:  n^twiithAandJng,.  if 
Ihall  ^  lawful,  fof  fuch  miniftera  as  are  noc  g/aduate»,  t(^ 
wear  upoa  their  furpiices^  infiead  cf  i^oods  fome  decent- 
tJppet  of  black,  fo  it  be  not  &iic«'  .  <      , 

but  this  canon  (which  isi  fome  what  obfervable)  it  in' 
patft  defirojfcd  by  t^e  ftatate.ia.w^:arid  by  the  cubricki  bC'^', 
lore  the  prcfcnc  common  pr^yec«  -.    .  .      .    « 

For  by  the  i  EL  x,  2.  it  is  provided^,  tl^at^<i6  ornaminis- 
^fthe  churchy  fnd  vf  the  mimfiin  tbtrgrf^  fi>iiU^e  ntokked 
and  ufid^  OS  was  in  this  ebnreh  sf  Engiand  by  authority  ^f  por^ 
Bamtnt  in  th(  fecund  year  of  tbi  nij^^  ^J^M^'Md^itMs^d-the 
Jutih  \  until  QthiT  ordtrfiuiff  he  thisrtin  tkisn.^y  ihi-asui&rity  of 
thi  quans  majffly^.witk  ^hf,  advice  of  hit-  ^ommfjffiemri  ap^ 
peiniid  ond'autbc  ifed  under  the  great  feal  f^r^caujuecciefiajii^ 
cal^  m[  tf\{he  mettopelitan  of  this  realm^  f,  .^5, /  Which 
other  order  as  to  rhi^  noatter,  was  never  t«ken*  .  *. 

And  by  tberubrkk  before  the.  common  prayer  of  the 
X  3  &  1 4  C.  2.^    //  is  40  'hi  Motidy  that  fuch  ornaments  of  the  • 

thurch^  and  of  ike  minyiers  thereof  at  all  iinus  of  their  mini* 
ftratixm^Jh^il  he  rtfained  and  be  in  yfiiy  a$  were  in  tbi%  church 
of  England  by  the  authority  of  parliament  in  tbi  fuwd  year  of 
the  reign  Mf  king  Edward  tbefixth, 

T^cccfor^yit  is  qflce/r^y  to^recur  in  .this  matter  rp  the 
commqa  prayer  book  efl^j^bliihed  by  ad  of  parliament  in 
the  <Vcoqd  year  of»kiag  £flw^^  the  lixtb.  in  which  there 
is  this-jMibii^k  -^  *'  iQrtbje  foying  or  finging  of  maUns  afK( 
•*  eVihfonge  bapHzyng  and  puryjng^  the  minifter  in  paryflie 
^'  jchurcbes  apd-cbapels  annj^xed  ,to ,  the  fame,  (ball  ufe  > 

yaL/nrplesy  And  in.  all  path edra.!)  chprphep.  and  coUedW 
**  pes  the  archdeacons,  deanea,  prpv^clles,.  maiftem,  pre- 
*^  benda^yes,  an  i  fellowes,  beinge  graduates,  may  ufe  in 
*•  the  quiete,  befide  theyr  ^furple&s^.fdch  hoodes  as  per-  " 
<*  taijieth  cp  their  feveral  deg/^ie^s  whiche  ibey  have  taken 
'*  iff  any  untverfitie  within  this  realme.  But  in  all  other 
*^  flaces,  every  miniiter  (ball  be' at  libertie  to  u^e  any  fur* 
*'  pies  or  po.  It  is  alfo  feemly  chat  graduates,  when  they 
"  dooe  pte^che,  (houlde  ufe  fucbe  hoodes  aspertayneth  to 
**  theyr  feveral  degrees." 

So  that  inm.irryingf  churching  of  women,  and  other 
offices  not  here  fpccificd,  and  even  in  the  adminiftration 
of  the  holy  commanion,  it  feemeth  that  a  furplrce  is  not 
neccflary.  And  the  reifon  why  it  is  not  injoioed  f^r  the 
holy  cooimuoloo  in  particular,  ir,  becaufe  other  veiVmentt 
are  appointed  for  that  miniftracion,  whjch  are  as^foUow- 
xtb :  «  Upon  the  day,  and  91  the  time  appiipted  for  the 

**  nainiftra- 


2^  iMtoft  HldflMp* 

«*  ifiii^iiftii^aciidii  bf  -thfc  holy  eortm^thHon;  the  pntll  itai 
*^  (ball  ^Xf^ute  the  holye  miniftery,  ftiall  ptit  upon  bym 
^  the  Vit<hir4  appointed  fbr  that  nhrmtftracion,'  that  h'to 
•»  fay,  a  Whice  ^Mr  pfUin,  'i^lth  a  -v^ftment  or  cofe.  '  And 
**  wheVe  there  be  many  priefl:est>r  deacons>  there  fo  Aaojr 
^•ifball  be-reidy  4a  heipe  the  prieR  in  the  miniftraciofi,  at 
^^  ftaH^e'reqaifite.;  ant!<fhairhave  upon  them  ilkewyle 
^*  the  veftures  appointed  for  theiMnintfttry,'tbsris  to  fay, 
•^  ipA#rvrirh  (uwatHn.^ 
Ndi^i  ihe  aH>  i\1kt%  from  tVt  furplice  m  %A}g  dofc 

<*  •A'^'whenibetrer  Ihe  biifhop  fiiftll  celebrate  flie  holye 
•*  co«*ifn«nl6h  Ihfhe  <^haftihe';  or' execute  any  othtrptrb- 
**  )iqoc»  Tnirr)i4lrtidon  ;  he'fcsin^h^e  upon  hym,  bcsry4!e 
•*''hia  rdf*ettej'afurple5  tix  afte,  and  a  cope  or yVftrtent, 
^  and  alfod^y^paftoraVftafFe  }n  hys  hand,  or  tflea  borne 
*•  or  holdcn  byhya^hapclyire.-^-  '  ^  '     * 

M«riila|iaa       '   5.  In  the  ad  of  Ed:  6.     The*  order  for  nYorning  and 
tmingprajrer.    ^^^y  prSiyer  began  (as  was  ftid  bcfdfc)  with-  the  Lori*i 

pfiyer,  and  ended  witti  fhe  thfrdtnoHeft for  grace;  the 
«iber  five  prayers  that  how  follbw  biVmg  beea'aMed 
ftBc^.    €fihf.  jpo. 

Frotn  which,  and  from  dthek*  ob'ftrvafidns  whTth  fdl- 
h»w,  it  wlH  appear,  t^at  b^ftdea  the  ieiFertil  oflleei  h^n| 
now  generaHy  put  into  one;  ^hichr  latt  firft  w^e  Hifliiid 
M#  feparate,  they  are  now  become  anfoth  longer 'than  oli- 
gfMHy  fhey'  were,  by  the  aiddi^s'^froqi  trnie'W  riufc 
tvWtb  have  thereunto  beon  made.'  •  H/i  v:  . 

ffilBi.  '6*  Hubr.    The  pfiiher  fol1t>wefh  Ihe  divlflorfipf  thif^be- 

bpewt,  and  the  tranfiaVion  bf  the' great  engliflfl^iKM^  fee 
forth  end  ufed  in  the  time'bf  linjg  Hfehry  »e  eighth  ^nd 
Ed  ward  the  fixlh. 
t  tStaay.  '    7«  ^^*  i5*    The  litany  (hall  be  'laid  or  Tung,  when 

Uki  as  is  fet  down  ht  the  bodk  of  comtnoh  prkver,  \ij  the 
^aribns  viears  mtntfters  or  tlurates,  in  M  cathetfra)  col- 
kgiate  and  pari(h  churches  and  chapel^  in  fome  c6ove- 
ilient  place,  according  to  the  iKfCretion  of  the  bifliop  of 
fhediocefe,  or  ecclefiaflical  ordinary  of  the  pl^ce;  ^inore 
particularly,  upon  the  wednefdays  and  fridays  w^eliy, 
Iho'  they  be  not  holiday's,  theii^iniftec  at  the  accuftomed 
hours  of  fervice  fliali  refort  to  the  church  and  chapel,  and 
Vt^arning  being  -gii^n  to  the  people  by  tbiliitg  of  a  bell, 
fliall  fay  the  litany  prefcrtbed  In  the  book  ii^  raditnoa 
{H'ayer:  wherennto  we  wi(h  every  hourfehoMef,  dwelling 
whhin  half  »  m9e  of  the  church,  to  come  or  ftOtf  wat  at 

It  *• 
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a^  \(td&  of  Us  l|ott(bQvU  4t  u>  'fim  m^  the  ttiinJdler  at 

g.  Qf  4b€  {tcaf era*  and  t4)afik(givjpgi  vi^bicb  AOw  A^nd   Puyen  and 
atthc  ci^diof  the  liranyfcrvkt^  iheftrft  two  praycr»  (for  if*"*!^*^'^-"/^ 
r^Bfi^Dd  fair  wearier)  wcsc  ^  the  ftodro/  tb^  ^ofMn union  *'''''  "•^^ 
f^vicc  in  ibe  book,  oi  tbc  a  £d.>6»   To  vbicb  were  a^dod 
ifi  tbe  5  E^d.  6.  thefe  prayi^rs.     In  th^  time  erf  dearth  ^nd 
famine;  In  the  ttm^  of  war  i  ^nd,  in  ^«  time  of  plagtio 
and  ffcknefs.    The  prayer  to  be  i^fed  ikfter  any  other,  and 
t)ie  (haiik(giviQg8  for  rail),  .fair  weathtr,  plenty  and  de- 
liverance from  enemies,  were  brought  in  by  king  Jamea 
tM  frft»    Theprayf  f»,  It)  thp  ^mbfif  w^fks,  For.  the  p«r- 
liamenff  and  fot  all  conditioHB  of  f»en,  were  added  i<i 
l66i ;  a»  were  allu  ibe  general  tbankfgiving,  and   \he 
t)ia«k%iYtiig  for  publick  peaca^  an4  for  delivcraMC  firoiH 
t)ia  |>lagMa.     Gf^/*  3PI . 

9.  By  ihe'  i^yeral  a^$  cf  uniformity,  tjie  form  of  wor* 
Skip  dureAed  in  the  book  of  cQmn>on  prayer  (hall  be  ufc4 
in  |he  qfatMrch^  and  no  other )  h«it  with  this  provifo,  thai 
it  (ball  be  lawful  for^l  ^fttn^,  as  well  ie  chMr«:bf6  cbapala 
oratories  or  other  pWccai  to  ufe  opcfA^-  any  pjblmi  Of 
]^«ayfr  t^k^n  out  «if  tbe  bible,  at  aoy  dus  time,  not  lettMps 
or  omitting  thereby  the  fervice,  or  aay  par:C  thereof,  mM'^ 
Voned  in  thefa^d  book,     a  &r  3  .&/.  ^.  r.  i«  /.  7. 

^^  i»hf^i4i  htr^tofcr^  tbtn  hath  bw^  guat  J6mrfii§  inj^i^ 
iffg  ^f^ifingini  in  ihtfrch^t  within  th't$  r/^4n»  fm^ /oilnuing 
$sUiibiKi»  f/fi  /^  Hereford  i^/i,  andfmi  A$  ufi  ^/fiwigOf* 
^^/  </  Yorki  fomi  4/* Lincoln  ;  n^wfram  htmif^ih  alliti 
wM^rea/mJhaii  h<9V4  hu$  ptu  uft.    .Pr^f.  to  the  com.  pr.  , 

,  Salivary  ufi\  Liihd\HHx)  fpeaking  of  ibe  vk.  of  iarum^ 
iay»»  thai  a^noft  ^  whole  province  of  Canterbury  foU 
low^tb  this  ufe  ;  and  ^adde  as  one  reafon  of  u,  that  thtf  bi<» 
fliop  of  Sari^m  \%  pr^ cenior  in  tba  college  of  bilbops,  aii4 
at  tbofe  Mmea  whan  |he  archbifliop  of  Canterbury  folemolf 
performeth  divine  fervice  \n  the  prefenoe  of  the  college  oif 
hilbops,  he  ought  tp  govern  the  ^Aiiie,  by  ufage  and  aa*' 
cienr  cuftom.    Qih[*  259. 

i^m  Hereford  »yi]  In  the  northem  parts  was  genetallf 
obferved  the  ufe  of  the  archiepifcopal  church  of  Ywki 
in  South  Wales,  the  u(e  of  Hereford ;  in  North  Wab^^ 
the  ufe  of  Bangor }  and  in  other  placosi  the  ufe  of  other 
of  the  principal  fipes,  as  pariieulaf ly  «bat  of  Liocoliv  JljK 
I^nn  356. 

Toe  rule  laid  down  for  cbuich  mufiek  in  England  at 
flioM  1000  years  (^,  wan  ^^%  dicy  fliould  obferve  a 
plain  and  devout  melody^  according,  to  iba  cufiooi  of  thp 
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Pleaching* 


chtfrtrfi.  *  Alrd'the  Mte >rdcribM  by  quiinllisallptlr  tn 
hcff  injunflions  was,  tfiat  there  (boold  be  a  rnodeft  ^nd 
dtftina  foBg,'  fd  tiftditrdll  par^s  df  tK&difiriituyn  praTeri 
Jrt  the  churrh/that  tfiri^feme  may  b4  as  plain?/ uincK^rffood, 
an  if  It  werr  ft?id  Withdot  finging.  '  Of  the  wint  of  Kriifch- 
gtave*  ferious  arid'  Ihtelli^ibfe  waf ; '  the  refbmiatt6  fegum 
had  complained  before.  And  whether  fome  regdhtfon^ 
ih«y  not  now  be  A^fcflary^  to  rendtr  church  omfick  truly 
ilfeful  td  the  endi  of  devotion^  and  to  guard  ag^fiill  Mn- 
decerlt  lethies,  fifemeth  td  require  fome  conhdiMtibh. 
Gr*.  29^,  499. 

-'  ro.  By  the.ftatute  of  26  G.  2.  c.  jj. ''After  thefeeoiid 
teflon  (hall  the  bating  of  matrimony-bepublifhed. 

Arid  by  the  rw^rW :  A/ter  the  NiCcnc  ci'eed  i^  entted, 
fhe  curate  (ball  declaf^  unto  the  people  what  holkbya^tN' 
faflino  days  are  in  the  week  following  to  be  dblerred ; 
and  thcti'iaird,  fr  o«;cafion:  be»  d^all' notice  be  given |of the 
jtimmunion'';  ^md  briefs^  citatr^ns,  atf^i  ek'cOfnmunicattdot 
^ad  :  and  nothing  (hail  be  proclaimed  6r  puMifli^  !n'tbe 
tt^dhi  during  the  time  6f  divine  fervit^,  but  by  ihe  dnf* 
iMUr;  > nor  by^  him  ai^y  iMng,  but- what  is  prefcribed  'ia 
th<i  f'ules  of  this  bo«>k,  'Or  -injblned  by  (he  king,  or  by  the 
ofdfflary  of  the  plate.''  -      ■ 

n.  The.olfcrgy  in^qUcen  Elizabeth's  time  bein^very 
fghorant*(ahd  nif>  wonder,  their  ftipends  in  moft  plices 
bi^iitgexceedii^gfmaU)$*and  more()ver  the  ftate  havings 
jeirtotft  eye  upoH  them,  as  if  they  were  not  very  wtR 
nOieAed  (6  the  reformation;  none  were  permitted  to  preaeh 
wit^out'lkenee,  but  they  were  to  ftudy  and  r«ad  the  ht>* 
mrlres  gravc^}y  a^d  aptly;  and  fhe«  that  were  inftifated^ 
i%bfcribed  a  promife  to  the  fame  clFeft.  And  thlt  cx>ii« 
tinued  in  fome  meafure  in  the  next  teign :  for  oiiDifters 
tiot  licenfed  to  preac;h,  were  by  the  canons  pht>lnbired  i^ 
^pqund  any  text  of  fcripture,  and  were  only  to  read  the 
liMDmittes-,  even  rn  their  own  cures.  But  the  occftfioB  of 
fhofe  canons  being  now  taken  away,  the  bifliopar  d<r'g> 
nerally  and  juftiy  forbear  to  put  the  canons  as  to  thia'inat- 
ter  in  execution  ;  and  every  prieft'  is  permitted' M  pktacir, 
«t  leaift  In  his  own  cure,  as  he  may  and  ought  to' do 'by  the 
iSltfcanon  law,  and'by  the  charge  "giiten  him  at  Wiroidt^ 
KMtlon,  and  by  the  very  nature  of  hi«^offitK  '  JotNift'Mi  • 
^rXhQ  reftraihts:  in  this  kind  were'(and  are)'^i  fotttmsf  * 

ArwideL  No  pricft  not  being  licenfed  ffajll  ex<if^c!fe.tK 
office  of  preadiinir;  until  he  (halfbe  ^amined^mf 'ftot'by 
ahe  biffeop,  and' fliall  producethe  authfOifitf  byWkidMft 
^preachcih.     Lind.  a88«  i  *  i  •  •*    '  ^'"  ' 
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EsrnLbj  nrdaining  dioeons:  Take  thou  authority  to  rexid 
the  Gofpel  in  the  church  of  God,  zM  to  preach  the  hmt^ 
if  thou  be  thereto  licenced  by  the  hiihop  himfelf. 
,  Bwrm  of  mrdoinlng  ftitfii:  Take  thoa  authority  to  preach 
the  vord  of  God,,  and  to  minifter  the  holy  facnunentSy 
IQ  the  congregation  where  thou  iball  be  lawfully  appointed 
(hereunto, 

Aru  23.  It  is  not  lawful  for  any  man,  to  take  upon 
him  the  office  of  publick  preaching,  or  inrhiflring  the 
CicraiDents  in  the  congregation,  before  he  be  lawfully  caJU 
cd  and  fent  to  execute  the  fame.  And  thofe  wc  ought  to 
judge  lawfully  called  and  fent,  which  be  chofen  and  called 
to  this  work  by  tnen  who  have  publick  authority  given 
unto  them  in  the  congregation,  to  call  and  fend  minifters 
ioto  the  Lord's,  vineyard. 

Can.  36.  No  perfon  (hall  be  received  ioto  the  miniftry^ 
nor  admitted  to  any  ecclefiaftical  living,  nor  fufFeced  to 
preach,  to  catechize,  or  to  be  a  ledurer  or  reader  of  di« 
viniiy  in  cither  univerfity,  or  in  any  cathedral  or  colle- 
giate churchy  city,  or  market  town,  pariQi  church,  chft* 
pel,  or  any  other  place  within  this  realm  ;  except  he  be 
licenfed  either  by  the  archbifliop  or  by  the  bifhop  of  the 
diocefe  where  he  is  to  be  placed,  uiider  their  hands  a^od 
feais,  or  by  one  of  the  two  univerfities  under  their  feal 
likewife ;  and  except  he  (hall  firfi  fubfcribe  to  the  three 
articles  cor^cerning.  the  .king's  fuprema^ry,  the  book  of 
common  prayer,  and  the  thirty -nine  articles :  and  if  any 
bilbop  (hall  licenfe  any  perfon  without  fuch  fubfcription, 
Im:  ihaU  be  fufpended  from  giving  licences  to  preach  for 
the  fpace  of  twelve  Aionths. 

And  by  the  31  EL  c.  6.  If  any  perfon  (hall  receive  or 
take  any  money,  fee,  reward,  or  any  other  profit,  di- 
rc^ly  or  indiredily,  or  any  prooiife  thereof,  either  to  him* 
felf  pr  to  any  of  bia  friends  (all  ordinary  and  lawful  feeai 
only  excepted),  to  procure  any  licence  to  preach  ;  he  £haU 
forfeit  40L   /  lo. 

.  Altpr  t)ie  preacher  (ball  be  licenfed,  then  it  is  ordained) 
aafollQweth: 

Can.  45«  Every  beocSced  man,  allowed  to  be  a  preach*. 
er,  find- refidingon  biar^  tienefice,  having  no » lawful Jip^i 
peoiment,  (hall  io  his  own  cure,  or  in  fosne  o%Utr  churcti 
or  chapel  (where  hcMm^y  (^anveniently)  near  adjoining^ 
f|ih ere  ;qo  preacher  isVpt^each  onefermoa  every  funday  of 
the  year ;  jvheroiahi:  (haJl  fnberly  and  fincerely  divide  the 
ngoid.qCtr.uthj  toihe.glory  of  God,  and  to  tbe  beftedifica* 
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Cbr.'47.  Eveiy  bMcficdS  mait^  liceafied'  hf  the  Uku 
of  (his  realai  (upon  urgent  DccufiokM  of  ocber  ftnrice}  im 
to  refide  upon  his  benefice,  (hall  c^ufe  hi«  core  to  b«  ftp* 
plied  by  a  curate  that  is  a  fufiEcient  and  liceAfed  preacher, 
if  tlie  worth  of  the  benefice  wilt  bear  it,  ttiil  whoioeier 
hath  two  benefices,  fliall  maintain  a  preacher  licenfed,  io 
the  benefice  where  he  doth  not  refide,  except  he  preach 
biinfelf  at  both  of  them  ufually. 

By  Can.  50.  Neither  the  mtnifter,  churchwarderti,  nor 
any  other  officers  of  the  church,  fhall  fufibr  any  oaan  to 
preach  within  their  churches  or  chapels,  butfucb'aa  bf 
fliewing  their  licence  to  preach  (hall  appear  unto  them  to 
he  fufficiently  authorifed  thereunto,  as  is  afd^efaid. 

Can,  51*  The  deans,  prefidentsr,  aod  refidScniiaries  of 
,  any  cathedral  Or  collegiate  church,  (ha^t  fufiPc^  no  ftranger 
to  preach  unto  the  people  in  their  churches ;  extept  ihef 
he  aliowed  by  the  archbifbop  of  the  province,  or  by  the 
btlhop  of  the  fame  diocefe,  orby  either  of  the  ttotterfitiei : 
and  if  any  in  his  fermoo  (ball  publilh  any  do£bine  either 
flrange  or  difagreeing  from'  the  word  of  God,  or  from  anf 
of  the  thirty* ninearticleSf  or  from  the  bodk  of  commoa 
pra^'cr ;  the  dean  or  refidenrrs  ihaU  by  their  letters,  fub- 
feribed  with  fome  of  their  hands  that  heard  hiiti,  fo  fooo^ 
es  tnay  he,  give  notice  of  the  fame  to  the  bifliop  of  tb6 
diocefe,  that  he  may  d^e rmine  the  mi|tter,  and  take  fucb 
order  therein  as  he  (bail  think  convenient* 

Can.  52.  That  the  bi(faop  may  underfland' (if  occafioo 
(b  require)*  what  fermons  are  made  in  every  church  of  hts 
diocefe,  and  who  prefume  to  preach  «trithout  licence  1  th0 
churchwardens  and  fidemen  fliall  fee,  that  the  oanaes^ef 
all  preachers  which  come  to  their  church  from  any  other 
-  place,  be  noted*  in  a  book,  which  they  (ball  hajre  r^tiif 
frir  that  purpofe ;  wherein  every  preacher  fliall  (bbibrtba 
his  name,  the  day  when  he  preached,  and  fte  name  of  thtf 
bi(bop  of  whom  he  had  licence  to  preach. 

Can,  53.  If  any  preacher  (hall  in  the  pulpit  .^trticlilarly 
i^  mrmely  of  purpofe  impugn  or  confute  any  doStriat  de- 
Hvered  by  any  other  preacher  in  the  fame  ChUfcb,  01^  io 
,  mny  church  near  adjoining,  before  be  hath  a^uaSqreil  the 

bidiop  of  the  didcefe  therewith,  and  received  ordtr  Itam 
him  what  M  do  iof  that  cafe,  becaufe  upon  (ach  poMick 
dilTenting  and  contradiding  there  ma^grow^  much <o(fonlt 
and  (fifquittnefs  Mto  the  peopte ;  the  ehordiiiraMlAlt'dr 
party  grieved  flial)  /orrhwifh  figMMy  «be:if«Mrio-  tM7  AM 
btfliop,  and  not  fu<for  the  faid  preae^er  inv  mfH't^jio^ 
py  that  place  Which  he  hath  once  abufedydH^flb^Milfi 
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fully  promUb  to  forbear  all  fuch  matter  of  contention  io,, 
the  church,  until  the  bifliop  hatb  taken  further  order 
therein:  who  (haU  with  all  convenient  (Jpeed  fo  proceed 
thereinii  that  publick  fatisfaftion  may  be  made  in  the  con- 
gregation where  the  offence  was  given*  Provided,  th?t 
if  either  of  the  parties  pfFending  do  appeal,  ht  (hall  not 
be  fuffered  to  preach  pehdeiiU  lite,  ^ 

Can.  55.  Before  all  fermons,  le£!ures,  and  homilies,' 
the  piieachers  and  miniAers  (hall  move  the  people,  to  join 
with  them  In  prayer,  In  fhia  form,  or  to  this  efFe£l,  as 
briefly  a&  convcfiienily  they  may.  *^  Ye.  (hall  pray  for 
•*  ChriftS  holy'  catholfck  church,  that  is,  for  the  whole 
^'  congregation  of  chriftian  people  difperfed  throughout' 
*•  the  whole  world,  and  efpecially  for  the  churches  of 
'*  EngUn^,  Scotland,  and  Ireland.  And  herein  I  re- 
**  quire  you  moft  efpecially,  to  pray  for  the  king's  moft 
**  excellent  majefty,  our  fovercigA  lord  James,  king  of 
*'  England,  Scotland,  France,  and  Ireland,  defender  of. 
**  the  faiih,  and  fupreme  governor  in  thefe  his  realms^ 
*'  and  all  other  his  dominions  and  countries,  over  all  per* 
^*  fons,  in  all  caufes,  as  well  ecclefiaftical  as  temporal* 
*^  Ye  (hall  alfo  pray  for  our  gracious  queen  Anne,  the 
•*  noble  prince  Henry,  and  the  reft  of  the  king  and  queen's 
**  royal  ilTue.  Ye  (hall  alfo  pray  for  the  minifters  of 
**  God^s  holy  word  and  facraments,  as  well  archbi(hops 
**  and  bifhop's,  as  other  paftors  and  curators.  Ye  fhall 
*'  alfo  pray  for  the  king's  mod  honourable  council,  and 
**  for  all  the  nobility  and  migiftrnte^  of  this  realm,  that 
*•  all  and  every  of  thefe  in  their  fcveral  callings,  may 
•*  fcrve  truly  and  painfully  to  the  glory  of  God,  and  the 
**  edifying  and  well  governing  of  his  people,  remembring 
<*  the  account  that  they  muft  make.  Alfo  ye  (hall  pray 
•*  for  the  whole  commons  of  this  realm,  that  they  may 
•*  five  in  the  tue  faith  and  fear  of  God,  in  humble  obc- 
**  dience  to  the  king,  and  brotherly  charity  one  to  ano- 
**  tber*  Finally,  let  us  praife  God  for  all  thofe  which 
«*  are  dq)artcd  out  of  this  life  in  the  faith  of  Chri(l,  and 
««  pray  unto  God  that  we  may  have  grace  to  direft  our 
**  lives  after  their  good  example;  that  ih'is  life  ended,  we 
«•  may  be  made  partakers  with  them  of  the  glorious  re- 
**  furreflion  In  the  life  everlafling:  always  concluding  with 
*«  the  Lord's  prayer." 

The  like  form  was  injoihed  by  i^t  injunflions  of  queen 
Elizabech  in  the  year  1559^  and  a  form  of  bidding  was 
Itkewife  prcfcribed  (but  of  a  different  tenor  from  thefe  two) 
by  cbe  jnj^nAions  c^f  Edward  the  fixih  i  snd  alfo  before 
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mi  (and  before, the  reformttion)  mm  find  the  lite  biddiog 
form  in  cngUib,  in  ^  f^^ivai  frinced  ia  Ae  jrear  ISOQ* 


which  is  muoh  longer  than  ihcfe^  and  is  ie(>riot«i  at 
kaglh  by  Dr.  Burnet  in  his  hi&orj  of  the  re/briiMcioOf 
VoL  a.  Append*  p.  104.  . , 

The  occafion  oi  this  kind  of  btddiog  prayer  (aa  it  if 
cailsd)  vifps*  thsc  in  the  ancient  chaicb  fiknce  was  comt^ 
maoded  to^be  kept-for  a  tiflse^.for  the  peopleV  fe'cr^t  prafr 
crs;  and  in  this  or  fucb  likeibrpfi  the  miniAer  direAed 
ihe  i^ople  what  to  pray  for.  .^  A  remainder  of  which 
ufa^e  is  ftill  preferred  in  the  office  9f  oidinatioo  of  priefta* 
I  if^atn.  28. 

In  the  )ear  iC6i»  there  is  an  entry  in  the  journal  of 
the  upper  houfe  of  convocation,  that  the  btfliops  uoani- 
ipoufly  voted  for  one  form  of  prayer,  to  be  ufed  by  ail 
minifters,  as  well  before  as  after  fermon :  Knd  that  this 
furder  was  purfued  in  the  convocation  (altho'  not  brought 
to  c£Fe&),  appears  from  the  tninutes  of  the  lower  houie^ 
where  on  Jan.  31.  we  find  a  committee  appointed  for  this 
(among  other  purpofe$)  to  compile  a  prayer  before  fermon. 
Gikf.  311. 

F(€cham.  Every  prieft  fliall  explain  to  the  people,  four 
times  a  year,  the  fourteen  articles  of  faiths  the  ten  com* 
snandments,  the  two  evangelical  precepts^  the  feven  works 
of  mercy,  the  fevco  deadly  frns  with  their  conlequences, 
the  feven  principal  virtues,  and  the  feven'  facr^ments  of 
grace.  The  fourteen  articles  of  faith  (whereof  feven  be* 
long  to  the  myftery  of  the  Trinity,  and  feven  to  Chrift*s 
humanity)  are,  i.  The  unity  of  the  divine  eflence  in  ^he 
three  Perfonsof  the  undivided  Trinity.  2.  That  the  Father 
is  God.  3.  That  the  Son  is  G^.  4.  That  the  Holy  Ghoftg 
proceeding  from  the  Father  and  the  Son,  is  God.  5.  Tlus 
creation  of  heaven  and  earth  by  the  whole,  and  undivided 
Truiity.  6.  The  fan&ification  of  the  church  by  the  Holf 
Ghoft;  the  facrainents  of  grace;  and  all  other  \hmff 
whetein  the  chriitian  church  commuuicateth.  7*  The 
confummation  of  the  church  in  eternal  glory,  ic^  be  truly 
raifed  again  in  flefli  and  fpirit  s  and  ioppofue  th«r(siMWCi^ 
the  eternal  damnation  of  the  reprobate.  8«  The  iacail^* 
tion  of  Chrifl.  9.  His  being  born  of  the  blcAe4  trtij||Qa 
10.  His  fufBrring  and  death  upon  the  crofs.  1 1,  HU^y 
fcent  into  hell.  12.  His  refurre£lion  from  ik^  w^ 
13.  His  afcenfion  into  heaven.  14.  His  future ^co^^Jug 
to  judge  the  world.  The  ten  commandments  aritditJiw* 
cepts  of  the  old  teftament.  To  thefe  the  gofpei«ffMf^ 
iwoothers,  to  wit,  the  love  of  God,  and  of  mil  ihb||1h 
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boar^  Of  At  kmu  wmlm  ^.mm€f^imaam  mMtBM  o>t 
of  Cbe  golfd  «f  St.  MmcImw  I  to  ted  tbe  Inrafif ,  to  givt 
<lriiriB4o  cte  chirfty,  tocMCBtato  tb6  4lrioger,  to  doMh 
the  mkod,  co  vifit  cht  fick^  tod  to  awfcri  thofo  thm  ut 
10  prifoo:  «nd  the  fevcoth  is  gttbcfod  oot  of  Tobias^  to 
wit,  to  btvjr  tke  dctd.  The  lieven  doadljr  fist  turn  prtde^  . 
wmf^  angtr  or  hatrod^  iothfittoefry  MHjUMhiftt  glue- 
toBf  •  md  dronkauicff^  ioxor  j.  The  let  en  prioeifMi 
vtrtuei  ftie  faiths  hope,  cherkyt  which  refpeA  God  4  pru* 
deoct,  ttmpereBOit  juftke^  fenitode,  mith  regard  unto  > 
men.  The  teen  bumoMlB  of  grace  aae  bapttfm,  con* 
firmition,  orders,  penance,  matrimonjr^  the  eucbarift,  and 
extrcflM  iioAibn*    £«m/«  i.  43*  54. 

lY.  Mmhidk  wftvr  tin  Humn  arud*.  Then  ihall  foUow  TIoainiif« 
the  ierax>n,  or  one  of  the  hoiniliei  already  let  forth  or  here* 
after  to  be  fet  forth  bjr  authority, 

F^rm  ^  §rdtim9g  dnttmi.  It  appcrtaineih  to  the  ofice 
of  a  deacon,  to  read  holy  ftripturei  and  bonilics  in  the 
church* 

.  •  Art.  35*  The  fecond  book  of  homilietythe  feveral  titles 
whereof  we  hive  joined  unto  this  article,  doth  comain  a 
godly  and  wbdefome  doArine,  and  oeceffary  for  thefe 
times,  as  doth  the  forascc  book  of  homilies^  which  wero 
let  forth  in  the  tisas  of  £dward  the  fiatb »  and  therefoie 
we  judge  them  to  be  read  in  churches  by  the  mintft^'rs  di* 
ligemly  and  diAinAly,  that  they  may  be.  underftanded  of 
the  people. 

Qnu  49*  Noperfon  Wbatfi)e?er,  not  examined  and  ap* 
proTcd  by  tbe  UAiop  of  the  dmoefe,  or  not  licenM  / 
at  is  aforeiaid  for  a  foflktent  or  oonr enient  preacher,  Ihali 
tske  upon  him  to  expound  in  hii  own  cure  or  clfe where, 
any  fcriptoie  or  matter  of  doAiine;  but  flull  ftndy  to 
read  plainly  and  aptly  (without  glofiing  or  adiKng)  the 
homilies  already  fet  forth,  or  hereafter  to  be  publiflied 
by  lawfal  authority,  for  the  confirmation  of  the  true  faitb^  . 
and  for  the  good  inftruAion  and  edification  of  the  people. 

Can,  46.  Every  beneficed  man,  nt>t  allowed  to  be  a 
preadier,  ihall  procure  lermont  to  be  preached  in  bis 
cure)  ones  in  every  flsonth  at  the  leaft,  by  preachers  law* 
MIy  iicenied  i  if  his  living,  in  the  judgment  of  the  oidi« 
nary,  will  be  able  to  bear  it.  And  upon  every  fondayi 
when  there  Aall  not,  be  a  fermon  preached  in  his  cure  % 
he  or  his  curate  Iball  read  fouM  one  of  the  homilies  pre* 
fcrtbori  49r  10  be  preferibed  by  authority,  to  ihe  intents 
aferifaid* 
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PobHcatioii  of  t<3'  ifiefiinrtliciiraUUauiur  of  tMngr  SMroiy  ^cckfiatt* 
•ai  of  pariij.  ca],  tboie  9r«>div^ew  a6k;o£  pf  liiftaicflk^  aad  otlMv  matttrs 
"miVaii^  tndporaU  f eqami  tr  to  cpvUiflMd  i»  the  obwclM.  Sacb 
uitk»ciiaffch.     aiB'thefe which fiAoar.:  <.  c  ....«.'  ..  .;.;:<  I- 

'  TbeaA  of  miUbmiityrottto  }vfaf^.£dLi6»  it  roqait^d 
to  fae  fead  mth»dMHrch  by  thormioifler'OMeeyctf  jtoar* 
Tbe  ^-igiittfl/  fwcKuigt  of  ihe  19  Gi  a.-to-fae  iva^*  10 
tU*  ciuindv  kft  the  mtiti&er  four  tinejLererjr^year.     '^.  u     • 

•  Tbeadef  the  ui  Atujk  2*' c  i8.  coticotnnig  fliifa  in 
diftcefs,  10}  be  read  ia  the  charcb  iMir-UOHs  a  yev  hi  all 
tbe  fca  port  towns,  and  on  the  coaft,  ifliniediatel/  afer* 
pteyeraand  he6>fe;tbe iermoa.  . 

The  a6l  for  the  obTervattoa  of  the  fifths  of  Novcmbci^ 
:  to  bci'ead  by  the  miniflea  on  thai  d^  after  the  anmiog 
-  prayct  or  preacbiog« 

The  a^  for  the  commeaioratba  of  kiag  Chariea  the 
fecond*s  heftoraiton,  xm  be  read,  after  thp  Nioene  creed  <oa 
tbe  Lord's  day  acst  before  thi  tweaty^nintb  day  of  May 
yearly. 

Bytfae  i7.G-a*  u-^m  The  ebuiahwardens  and  over* 
foert  of  tbe  poor.  ihall>  caufe  psblick  nodee  to  be  yuan 
in  the  churchy  of  every  rata  for  relief  of  the  poor  aUoised 
t^  tbe  joftices.of  the  peace*  die  next  funday  afiaar  Cbch  ai-' 
lowance^  and  no  rate  ihali  beiepiited  AAcient  10  be  ooU 
leAed^  till  after  •  ftich  notioe  given.  *  /«  i  • 

fiythe  yearly  land'  tax  8As,.aDd  by  tbe.aAa.for  layiag 
duties  upon  houfe^and  windows*  tbe  coUefiors  of  thefidd. 
taa^  aind  dactes  roTpedively  fliall^  tiithin  leit  4p)ra  after 
thciineceipt  of  the  duplicate  of  the  afieffi|ient^  caikdjpab* 
liclcJiotice  ta  be  giweo  in  tbe  chncch  or  chapel  ioMDedi- 
ately*after  divine  frcvioe  00  the  Lord'a  day^if  aay.foch 
diidne  Arvice  (hall  be  performed  tbeiein^witbift  thattior) 
06  idit  tiase.  and  place  appointed  by  the  coimDifienen« 
'  fdr;htaring  and^deiefOMdiag  appeaiaiagainft  Ae  iaid.af* 
fefiinetit*      i .    ^    •-  •  >> 


.\ 


'   Pulpit,  afe  cBtitts; 


>  ( 


^  J.    "  u  '»       I   I     iM   »  1 1  m  II    |i   I    tn  n,    mn-fi^^>^i^—  ,        \\\  ^ 

Purs^tioaia      |%Y  flr>r^iAdal;cofifKlutfoKr<ef -atHbtflit^  >fi^^ 
seiieiai.  u  ^Icclcfiaftlcal  jbdges  (halt  not  cojopcl  any.nr'OMin 
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10  ^rgHiM  M  tlir  Aiggeftiofi  of  -tbcir.^i^piikdAt  Juokb 
tilci)ib««iifiMiM.b)rgM«ea«lgood.Bi€m'   Jd^i-^ia* 

And  bf  a  cooftitatton  of  archbUbop  Sinii/krd\  Pcrfeoi 
defaittol  of  cHulcs  and  exccffes^  and^wiDiogto  (xngBtbeoH  ' 
fehat^  Ihall not  be  drawn  oat  9i  oaedoanry. into-another, 
or  to  piaoea,  ia  tfae .  soontrj  wfaere  nftuaia.and.  Jieoeffitrica 
of  life  are  oot  to  be  fold ;  And  io  tbe  caJQinMig.o<  piii> 
gglioli  to  tteoBy  dot  JDore  than  fix.a>ilipiirgacor«;fli|ll 
beiequiicd  for  foroicarion,  or  tbtlike  etime^  nor  more 
ibairlbafliw.^rA  greater  cDime^  at  foe- adultery.  £And. 
313^';..       ...  I' 

And  purgation  waa  esercited  in  tbe  IbNovring^  maftp 
ner:  When  any  man  or  woman  1  asunder  a  common  ftif* 
pidaa  or  ptibiick  fame  of  incontinence^  or  c»tber  fices 
tho'  tbcre  waa.  not  proof  plain  and  iuU  enough  to  .coo« 
TfdFtHemy  yet  were  tbey  liable  co  be  fummoned  before 
the  fpiritoai  judge,  and  to  be  charged  with  the  crime* 
If  they  confefled  |  they  bad  a  -certain  penance  immediately 
enjoined  tberft:  If  they  denied;  the  judge  enjoined  them 
purgation  to  be  performed  on  a  day  appointed,  by  their 
fimi  oath,  and-  by  the'-oatba  of  five  or  fix-  neigbboura 
(more  of  leb»  according  to  tbe  iKatorc  of  tfae  crime,  and 
^.condition  of  tbe  prrfoa);  and  tbofe  to  be  of  good 
£mie  and  fobea  coiiv0Kf;ieioii«  The  oath  of  the  peribn  fu(« 
peded  was,  to  declare  his  own  innocence  \  and  the  oatlv 
of  tbe  compurgators^  that  ihey  believed  what  be  fwore 
was  true.  If  tbe^p^rfoo  came  at  the  day  appointed,  to* 
getber  with  Jiis  .neighboura,  and  purged  himfelf  according 
toibo  roles  of  tbe  t3iorch,  he  wai^  difmifledt  aod  declared 
ionoeent,  and  reftamd'  to  hiargood  name,  but  be  was 
at  tbe  fame  time  r«)ained  to  avoid  the  caufc  of  fufpicioq 
or  tbe  ground  of  tbe  lame,  for  the  time  to  come«  *  But  if 
hojiypaarcd  aot»  brwiisidtolarcd  oomumacioua,  and  pro« 
needed  againft  aa  fuch  1  or.jf  berdtd.appeart  aod  could 
not  perform  purgation,  (that  is,  either  would  qot  fwear  to 
his  ow/i  ianoceocex  or  could  not  bring  othera  to  (wear 
that  they  believed  he  fwore  true,)  fuch  failure  was  taken 
for  conviiQioOf  and  the  judge  proceeded  to  enjoin  penance 
in  the  fait^.  manner  as  if  the  perfon  bad  been  duly  ooo* 
vifted,  by  his  own  confeffion^  or  by  the  tcAimpof  of 
others.     Gitf.  io\2.  >. 

'  But  by  the^  13-0.  fl.  c.  12.  f.  4:;  It  flfati  nsf  l#  law/ui 
for  anjf  fiffim  ixircifiug  t^clsfiafiu^l  jurifdi£Uon^^  U  imdtr  or 
mhmmfiir  imit  eny  pgrfrn  whaifoevir^  tht  ^ath  mfiiaUj  t^4 
ik0  oaib  ix  officU^  9r  any  otbir  oatb,  whiniy  fuch  pirj$m  t§ 
%ub§m  sbi/amt  it  Undind  «r  admn^ftnd^  mty  h  cbargid  vr 

Ta  mmpiM 


ampilU  u'tmfkfi^  «r  4teufr^  wr  u  putgi  bim  mr  hirfelf^  tf 

mnj  artmhtat  matier  $r  Mng^  wfurtby  be  cr  Jht  nutf  bt  Ugbk 

$§  anfurt  tr  pumfbrnmu 

L*^fl^'f  S*'**  *    2.  Aocieniljrvr  iipoii  the  Wowahce  dP  the  benefit  of 

flbi^!      ^^  jclcrgy,  the  pcrfon  accufed  ivas  delivered  to  the  ordinary^ 

to  make  liia  purgauon>  ^ich  w»s  to  be  bdbre'ji  jmy  of 
twelire.ckfkf^  by  hb  own  oatK  affirming  his  kuioeencf, 
end  the  oa^s:of  tnwlire  compurgators  as  tt>^eir  "bdief  of 
it,  2M.H.2^3^  W0Oiti  Ciu.  L,  669**  ' 
..  But  now,  by  iheilatuK&oFthe  i&^/r.ci  pMsMndrf 
purgation  is  alfo  tahn  away ;  and  tbi  perfm  admiiid  t$^bk 
(k9iyJbaUiuib€diUv0r4dU4Jk^^mtfy'{s)m 
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Quakers. .  Sec  SDiQTettmif • 


1 1    ■  I     I      ■  11^       II  <     ■    n    I— >i,a^«^^ 


•    J 


£tu^e  impeDtt 


.-»  • 


^UJRE  impedit  M  a  writ  that  Iretb,  where  one  bath  an 
Ox  advowfon,  and  the  paffon  dies,  and  another  prefenti* 
a  cTerk,  or  difturbk  the  rightful  patron  to  pret^;  then 
the  rightful  patron  (altho*he'be-  a  purchafer,  and  do  nof 
iciaim  ffom  his  ah'cettottf)  ihsll  h|ive  this  iv¥ft«<  &it  an 
kffize  of  darrien  prefrntment  lies,  where  a  inan'  or  tits  an-* 
ccftof's  ha%'fe  prefented  before.  From  whl^nce'jt'foliowst 
that'  wMrea  man  may  have  an  affize  of  darrein  prefimtment^ 
(te^iTkJiyMiave  zqu^rg  impedit  \  but  oot  contiariwife..  Ttrmt 

Artd  it  fs  To  eaHed,  in  Hke  manner  asmoft  of  the  other 
Writs^  in  the  regifteri  frM^Hatn  yfpfiftin  the  writ  re- 
fpefting  the  fpecial  ^iftittei*  for  which  che'Wi^ftls  brought. 

•Tbi^liw  concerning  writi  df  quetre  impedit  ii  treated  of 

'^yfOT^  ^Wfobjeft  of  .Purgttioii,  fte'a»:*^iW^>^.  ^itfi 

c  »         .  '  .\.'  "        w      ^, 


^^7 


^UARE  incttmhravit  ti  9  writ  that  lies,  ttpbain-  iWo  afe 
^^^^in  plea  fdr  Ih^  advowfon  of  a  chufcli;  aa4the*bffliop 
admits  the^chsrk  cf  one  of  thym  within  the  fix  thottxhtt 
then  the  other  Ihall  have  this  writ  agaifift^  ch<  'bifhop. 
And  this  writ  lies  always  depending  the  plea«  'Titms  ^ 
ibiL.  '  '*^^'  •     •  '         :    '    '  '    •    ::   i 

Which  is  treated  of  more  at  large  under  the  title' i9f|« 


ti.-. 


ftmxt  non  aimtiOt. 


f    > 


^VARB  im  ndimfin  is  a  ^f\i  that  lies,  wheie  a'ltaian 
.^^^hatfa  recovered  an^  advoWibn,  and  fends  bis  clerk «>  . 
Jthebifliop'to  be  admifced,  aad'itae  biihopwiU  Mt  reqfiee 
faiin  s  then  be  ihall  have  the  faid  Writ  igriinft  the  bii^gpw 

Qjj*rrc|lv)g  in  tTic .  chgr.cji  ,or .  cKwrchyard.    Slic 
Oucttmeo,' 'Sec  CipMr!(£|toarti(ti^*  ' ,    J 

■   ^<  .    I        .HI     C.     g  — *     .^li.i^ ■■■■■h \rtii.'i    a  I  ■>  i<  >  w— A>i^w 

•^VQD  pirmittiU  is  a  ^lit  gni)ted  ijo  the  fijiciccflpr  of 
^<^  a  parfodj  for  the  recovery  of  coniiDOA'of  pafture*  hjp 
tbe^bmie  oi  the  1 3  ^JL  i«  ^.  :^•  and  bath  iu  aajgae  fxooi 
tMc  tfrp^di  9Q  the  writ*  ......  .  i  •  • 


i  ►  * 


4  >  •  t  • 


Tj 


"^ 


s »  •  ^  ^KM  ^AM^P     •\     ^   <    *  « 
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A 


CinillykBow.  I«  f^mf^fprfun^JbeUtinl^uli^^mit^rM^ 


•  wlmfaj0md^c^nal,kn9uif^Jhiillh^^^^      and  th  fffindtr 
/ball  fufir  ax  a  film  wtbwt  aUmana  rf^chrgj.     i%  £1. 

Takiiif  two-   .      J,  By  tbe3Ed^.  X.'c-  13.     Tbg itng probihiteA,  tb^tnm 

mm  by  forec      ^^^  ^^^^  ^^  j^^^  ^  ^^^  ivHh'm M^^^lf^  h  *^ 

§wn  c$nftnt  nv  mthmd)^  n$r  any  wifi  or  m^dtn  of,  Ml  agit 

mr  any  ithgr  waman  again/!  her  untl\  and  if  awf  m,  at  bis 

fuit  tbai  wiUfui  inf$rty  days^  thi  UngJhaU  do  common  rigbi ; 

and  if  nono  commintd  bis  fuit  witbin  forty  days^  tbe  iin^Jb^ 

fui%  msdfucb  as  be  found  culfabUj  Aail  bavo  twn  yoars  im- 

frifinmont^  assd  afifJbaP  fin^af  jbf  ti^lf,  f^'^^  i  ^ndif 
tboy  bavo  mH  Ufboroof^  4hiy  JbaU  bo  fmiojMhf  4ongor  imprt^ 
fintnoni^  accordisog  as  ibo  tr^fofs  roqniretb. 
r  r^ataktdway^  fond]  The  iaking  May  %  fm«  of  ttf 
cvdtaMa  irAatliKver.ag^^oft  iicr  wilU  ^^^^  ttov  \^  net  1^, 
«iifneaUyi|)iohibt(e4  bjiilM  Ad«  Uipon  thn^eia^j  hattiM 

Any  maidon  within.  agA  This  (hall  be  tal^n.^r  b^  «^ 
of  confent^  thatis»  twelve  yea/s  old »  for  that  is  her  age 

iKIt  n%t\  trtietto  flie  tonteot  or  no^  u  ProblKtadPl^Vbil 
«a.    a/i;^*  182.  '*-   s. 

with  tbo  miijftb^tr  bt^nds  ;  ^i  kin^Jbfll  bafso  tbofiui 
fortbo g%9d^ji  taion axitmy.  '♦  .     i ; 

Qfvmmtn  oarritd  onuay]  This  is  to  be  underftood  of  a 

.yiaiirnr  raking. Mtay  by.  aay4M!cib4;..^d  fo  this^adiop 
nay  be  brought  againft  women  as. well  ai  mea«     %  In/If 

43S' 

have  bis  zQidtrU  trcfpafsj;  mh  hy^the  eommon  taw  and 


Tikragi 

nm  l>#T»«f 
^fuWiac?.;      4g^^^  '^mPf9liio^mhhdtvslft7iunk^^^^^ 

parom  nnio  iboir  amofiors  for  tbo  kiho  ^fi^A 

qftontionos  takon  by  mfdurs^  contrary  U  their  will^  and  afidr 

marrifd  to  fucb  mifdoors^  or^  to  otbor  by  thoir  aj^^  ar  dio 

ff^  I  it  is  $na&od^  that  what  porfon  tbai  ialotaanf  woman 

M«^  V  «.  «*^.^ /,  »M  ««.  ««^ 


wiBlf^^  ^2^9 


. •r.wiffi  thai  fimk^Hmg^  pr9eurmg^  omdwiMtrngUthefMiu 
mud-'^l^  ncei^g .wiuingly  tht  frnnu  tummn  fi  Uhn  ogmdl 
ktr  mtif  ^d  knmmng  -tbi  jamt^  bwfikny  \  md  thhtfi^b  mtf- 
d$eti^  IMkers^  }tnd  pruunn  H  ibi  fmrnt^-  mtd  rwaittrs^  imw^ 
ing  tbi  /aid  offinci  in  fmn  afvrtjald^hi  rwfmtii  and  adjkdgtd 
mi  prinHphl ftUHu    ■\  ;        .      •       -     .^ 

H^ert  ioonUn^  fsfcA  Tbit  wBt^  on  the  offetodeVt  ptrt, 
dbcb  extend  to  all  eejgrees^  and  to  *«ll  perfom  $  but  es- 
teodetfa  not  to  aU  #omen.  For  on  the  wo&itti's  pafrt* 
three  things  are,  n^efiarilf  required  to  make  the  ofiknee 
'felony ;  i«  That  the  liiaid  wife  or  vHdow  have  fands  6r 
ceiieineDts  or  moveable  goods,  or  be  an  hei^  -apparent. 
%.  ^Tliat  (he  be  Uken  away  agibft  ^er  will.  3:  That 
Ibe  be  married  to  the  mifdoer»  or  to  Tome  other  by  his 
codfent,  or  be  defil^  (that  is^  carnally  known).  For  If 
thefe  concur  not»*  the  mifdo^r  is  tK>  felon  witMo  tbii  ibt- 
.inte*  but  otherwife  to  be  pXimlhcd;     3  Inft.  61  & 

CMrary  to  ibiir  u/Hl']  It  is  ao  mapAcr  of  exeufe,  that 
the  #ooian  at  firft  Was*  taken  iwiy  #tth  h^own-cooTentt 
becaufe  if  (be  after^Yda  refnfeHo  contHiber  with  the  6f- 
fender,  aiid  be  fordedagpunfl?  b^  wHl,  (bemay  fron»that 
time  as  properly  be  faid  to  W  taken  againft  hef  wiN-at-tf 
flic  had  never  gfvea  any  eonfif^r'  af  afl :  for  till  the  farce 
was  put  ipon  her,  flae  was  in  htr  #wii  poweh  i  Hauf.  rrd. 

And  it  is  tidt  nsAterlal,  whether  a  wcmlaA  fottaleeh  kwwf 
be  at  laft -married  or  defiled^  with  her  own  confent  or  not, 
H  flie  were  Utider  ^the  forde  at  ihe  tiott :  betake  the  of- 
feadbr  is  ih  l^btH.  cdes  e<juatfy  wtthiii  the  tMMrds  of  the 
ibtiite^  and  OxM  AoT  be  conftrued  to  be  \enlt  of  *the  idjsai^ 
irig  of  it,  for  btvifig  ^irevaiM  o^er  thd  ^eaknefa  toF  a 
wtiBiato,  whoih  by.  fa  bafe  mekiU.  he'gOt  into  his  power* 
I  Haw.  I  ID. 

Rmfbing  iviNiw^  tbi  fum  ti/shnm}  But  by^  a  oonAruc« 
iioo  of  the  otaidm  law,  they  that  receive  the  mifiJoer^ 
and  not  the  #oma%  are  only  accefime^,  end  not  prikictpal 
Mms,/  }/i9fi6r,  62W 

^  Be  filony}.  And  by  (ht  39  EL  i.  ^f  The  benefit  of 
clergy  is  taken  away  from  tbe  principafa,  prdcofers,  axui 
'aiocefiarae»beforeJ<        * 

And  for  the  proof  "of  this-  feloAy  the  Mfoman  may  bte  ad- 
settled  an  dvidtace  againft  the  mfUdber,  tho*  maiiried  to 
^Unv;.  becanib  f«ich  marriage  was  founded  in  fiorce  aikl 
terror  ;  and  becshifift,  ik  fuoh  cafts  ar^  generally  contrived, 
iblidinbiis  a  crime  iitwM  go  unptmifrod^  unie6  the  te(N« 
A(m^  vf  th^  womm  fliOuM^  be  reccitred.    Gftf  41 9«     .  j^ 
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imiljiMnriidiiKaiiodicr^eoiHKy,  chreflSnid^^^aitjrMviii. 

dificd  tiid  found  guilty  in.fiicli  otter  vowMy  i  4ieoa«(l»  tibe 

GQAtiDiiing  nf  tbt  fiDrce^ebeic^raMiiB^N|p4itfaicible  nkhig 

within  Che  ftanNe;    ^i  i£no.  iio« 
Tikui«t  «o.        4«  By  the  4  &  5  P.  &  M;  c«8»  lijbatifui  hiawfU^ 
man  naier  fis«    aKf.firfim  U  iiitm^  cmm^  ^"twy,  «r  iui^i  U  Ar  nrtw  ^-^^M^ 

.  f fo  itf/  rffixtan  fiars^  •tU  of  tbi  foffiffion  cu/hiy  ir  gtm^mamf 
wtdrmi^ifilbi  wHl  •fhirftabir  4r  rffiakftrfrn  $9  h^huH^kf 
bh  will  W  9tk0r  a&  ,*b%  lepfmnud  Im"  gkardimi  1 4MUpt  fmh 

gumrdian  in  dnvetbry*    i*%*, 

'  ^ Amd if  Mftf  ptrfm (tkM ibi ^i wf  fmrumfian^  JhMwi* 
i&wfulfy  tatr  #r  gtfwiy  Jtr  amfi'  U  io  hi  tdtm  ^nrnviftd-'imf 
fimd  m  OMMv  thUi  umm&mii  hiimg  wiiUit  ihi  wgi  4ffim§m 
y^ars^  49t§f  th  fifffim  and  ^mnfi  thytMfilt  if  hit  /kibit  pt 
.nutbir  mr  gmgrdtan.f.  hi  Jb(M  »«  omiiAm  md  dttrimbr^  If 
ibi'irdtr  tmdJaetimrfniffbilamu  if  ibi$  tiMlm;  hi  imprifiind 
'fittwi  yionif  if  i^i  piiy  fiub  fini)  ui  Jbidthf  i^ffid  hy'Ai 

Ami  if  mny  ^etfim^JbMllJk  t^h  mcof  ir  xaufi  a  hi  ijJwv 

mfmyj  iund  d$Jkmr^'*0nf  pcb  mmdw  wmmm  ibiU  ;  ^wr  fbM 

^giinft  tbi  wtlLif  irttnhmonii  bir'faibm  ^ii  hi  liviif^  ir 

jigMtn^  tbi  wiU  itf  ir  nhmwrniihir  mUbir  (bmmgtbu^idf 

if  beny>if  ii^M  dtml  y  hf  fitnt  htm%^  mfiga^  ^mr  iiiba^ 

*wifi^  c9Mir£&  pimrimuif  vuib  btr .-)  -^  /h^Uy  hiing  itumf 

-lawful^ 'tmm&id  m  ^irdkid^  hi  impeifimdifop  fi^Bnygtifyf^ 

^  dfi^prnffub  fiwi  ar^hgUJhi  ^ff^dhj^faid  mmt^    9ifir 

.imnmiay  iffuhiibfauf.Jb§Ui9^  imlf  $b  $^i  kmg^  mtdMfH 

ihi  party  grimd.    C  44  »»  I 

•  Md  ibi'  king  add  famtt  MmufwUgu^miH  tf>  tktjhm^hath^ 
^ir^-hy  \hiti  if  im^inmt  mninfrtmgim^  Widj^lini  ^  i^im  'hf- 
.infmpii^n  in  mdi&mmif  fimll  ha9r^fium:tiihmur9iut.dl0in^ 

mm  ibi  fM  iffinus ;  ufw  iviry  waieb  imdH&mtta  mid-Mfi^ 
fitimnffithfnUfi  jhaU  hi  awankdi  filtr^ti  ob  indiapmifjff 
^grifpafi.M  ammiwbno^    f.  5«    .< «-     w.).        .  ;u**.->*^)'* 
And  if  69^  %p$m(m  tbild  ir  maidtn^  i#u^AiifeV)lii»«|Mf 

iaahtyiorf^  WHt^mndartbi.agi^fi3iikK^d9\m9ifmmi»^ 

*  to  fikh  ^firimibat  fimU  fi^mtkg  aafzwmm^i^  wMfiwmm 
'  kit  moii  i/>  iifh^  a  tubom  thriubir^mKi  ftMamiJi^hm^mt 
.dHi9fi^  JbaBithm  mU  fifihiamds  uiflitMiikiK^tl^ff^^ 
-fk»irrimmmdm'  at)tbi'fimi  rf  futk.iMmti  drntp^bi  ilfh^rf 
Jkd^  p9rfiM  tbiAfi>ittfi:mmruS  nujmmHfVJmiiafkrifti^di: 


*  •  ♦^ 


iS^lpf;  lOk 


dw^  9r  enj  etbtr  city  h^r^gh  or  twrn^  iohf^i  prphattt  mw 
€mnmnthfmfuied  fir  kj  pf^  ^  eufim  \  bt$i  $bi  brd  mtqar 
snd  Mftumn  9f  Loiidtm^  mn4  fbt  mi  ^ffii^rt  ,in  otbit  atm 
■im:$jifgis-m^.^mfi^  ^AWpp  iakt.  fadf  \»rjfr  ihwnsn  ^s*thi^kam 
Af^#cj|VMi^%    »•  7*  .    .-.   . 

h-JkJl  mot  iehiw/tii]  This  claufe  48  but«  declaiaiipi^of 
tk^  common  h^%  bf  mhhkk  any^perfod  . might  he  fined 
and  MPphf^ned  for  thle  cffenix  tbeieilit  fpedA^  «iidi  ^foa^ 
taiocd-i  «n4ihft  flaime  i»t>nly  an  Aggrmeation  of  pusiflr^ 
mcnt,  and  doth  not  create  ao  offtnce.    fiiif-  4I9*<       ^ 

JgMfi^iht  mU  4f  hitfaiktr]  H.  15  G.  a,  i^  agaiat 
Cmmfprik  im4-oilitfa«  Tkc  court  graoicd  an .  inforaaatM 
apaiAft  tiiadcfettdanta^ ibc . taking awayi  a ntu^ul daoghior 
iHidcf .  fixtefv,  vndor  tbexare  of  bcr  piiiauyc  latiior)  kme% 
of  opinion  it  waa  within  thit  flatittc-  j/r«  a^|te«  .* 
.  AgnHfi  thi  vMktf  btflrfiubir  crmihtr  «r  ^mt^m]  I9  the 
cafe  vQf  Tu^fiii  and  J^ga  M.  ao  C  a^  it  was  alledgH 
ihat  the  girl  confcnted'to  go;  .but  the.<QHf(,,'toak  no 
notice  of  fhat4  and  it  berng' plainly  ag^jfift  i^e  iiviU  of 
(h^*  pat eoia.  -  the  jtiry  wore  -direded  to  .>fiind  tbo  *partiea 
giUIty*.   a..£aA*43a.       '  ..... 

ByjHrn  4itUT%  Wiffagn  ar  aikrw^]  T^^  mother  of 
€01^  Ttih$th%  fearing  tbAt  her  oftljr  daughter  c^igbt  be 
ftoUftv  eofreated  the  lady  Gir#  to  talae  her  into  henfaaailyi 
who  manied  ber  (being  undpr.iho  age  of  fisuecn)  to  her 
foOt  wifli0i|t  the  confem^f  the  oiother,  who  was  aUo  her 
gliauii»k»# .  Bitf  cbe  oftaie  hpng  futd  for  by  aUks  accorA» 
ing  to  the  lenor  of  the  itacute*.  and  it  appearing  tpi  the 
confft  that,  the  marriage  waa  foleromKod  by  a  hwf i4  aifii- 
AftTi  Jn'.the.chmchy  a.r  a  canonical  hour,  ^efott  *<e«eral 
pe<ipler«Md  while  the  chiKch  doori^were  open>  the  cafe' 
W4a  ttUDd  not  to  Jbe  within. ihed^fign  and  imentton  of  ibta 
Aatufo^  nor.  could,  iha  plaintiff  fMve  any  ihiiigto  mak^ 
^  forfeiture  1  To  be  was  nonfuit*    'Gibf*-  4a4X       » 

U^nttrahh  mtmsii  $/,  4bg.\/iar  ebamk^y  It  i$-  declared  in 
^J(^'a:.<ale^'.tbai  ifiateaich.at  thfre  ere  110  t^g^tive  words 
tn^lhtf.  new  cnnaeyance  of  power  to,  the  .ftar  xhambef,  wd 
tte  oouiCiOf  icing's  bench  had  a  right  to  hear  and  detef«» 
eMorbcfafe^iheftatiitei  the  Jame  power  wbkh  Ihey  ha4 
hy  the  eonunoi^law  fitil  femaineth  to  them,  notwithi* 
IfaaidiMtlieftatutrf  and  that  fa  It  would  havebeen>  thtf 

.  ^  Che 


the  court  ^  tUt  cbamtier  had  ftiti  continued.  And  h 
appears  that  one  St9iy  wu  fined  too  1.  by  the  court  of 
kinj*8  bench,  for  taking  away  a  young  wonan  under 
iixteen  out  6f  her  mother's  cuftody ;  and  two  woaaea 
Dlpho  were  affifta^ts  50 1.  each  ;  and  all  bound  to  the  good 
behavioury  the  firft  for  five  years,  and  the  two  odieca  for 
one  year^  GHf,  410. 
RATUbflkcBt.  By  the  1  j  Ed.  i.  ft.  i.  c.  34.    1/  ^r  mam  A  rmfi  m 

fvoman  marriid,  maid  er  $lhir^  txd^in  Jhi  did  nH  tm^ad^ 
miihirtefsrf  mr  afiir  \  hi /ball  haoi  judgment  of  Uft  and  »f 
mnnhir :  And  ifJnrt  4 man  ravifittb  ^  iosman  marriidt  hdf% 
dainfil^  0r  Hhir^  with  firtt^  altbo*  Jbt  conftnt  t^ur  %  bififiu 
b^e  Jkcb  fnd^ymm  m  kfin  is  faid^  ^hi  h  afiamt§dat  ibt 
Mhg*sjkiif  and  dmn  4be  Jting  Jhalt  bow  $bt  fmU 

HeflfaUhrtH  JudgmnH  ^/Xfi  akd  $f  m$mbmr}  That  ia*  be 
fball  btf  attainted  of  felMy.  And  this  is  to  be  underftood^ 
upon  air  appeal  to  be  brought  by  Aie  "party  ravtflied«  But 
UtUt  lidcbufemi  et^er  before  or  afterf  (he  AaU  havd  00 
appeal,     t  liifl.  43 3,  434. 

ffhiheitnaimidat  tbi  Unfs/mi]  And  sot  it  the  (dk  of 
ihe  party  ii>poll  aft.  appeal,  aa  ia  the  fanner^  cafe  r  lor  ^leit 
teisiup^olM,  that ibecodfentatb afterwards;  which !»»• 
^thhferi^peal.    2  Ififl*  431^ 

By jthe*6  ti^  2:  c.  tf »  -  Agiinft^bi  4fftnd»rs  Mi  rmifbm 
afladii$f  and  tbi  daugbtm  of  noHmtn,  a$d  aibit^  wtmift^  k 
is  orddSnti^  that  vsbi^fhMir  ^-bitamijbsd^  aid aij^gr  fiub 
tapi  dir  HHfhd  hjnth  roffifiifs^  ibdt  as  Will  ibi^NiflnJbirs^  m 
4btyfbM  bi  ra^Jhidi  bi  fhm  tbintifirtb  SfMidu  bm  at 
chalhngi  all  tnbifiianti  diwit  or  joint  fioffnun/k^  afiat  ife  dsenk 
ofthiir  bit/bands  and  antiftors.  And  too  mont  of  bhod  JktiL 
-bavrtkti  rbmidhttlf  aftar  fuA  rapi  to  ontot^  And  fbe  btf- 
bohdi'o/'fiiebiidmifi^  if  ibif  bavi  baJbanA^  ofifth$fbmH 
not  ihin  ibiir  fatbersor  oibff  mnt  ofbiaodJballMaui  fMr^fmi 
'agitinJI  }bi  ravifikfSf  io  b0vi  tbnk  tbonof  i^ti^^if  £fi  amd 
trigmM^  allbff  tbifimu  woman-aftiffntb  rapi  do  imfM  U  ibs 
TOifiSflfir  i  And  tbi  defilsd^t  Jball  not  wagi  bam^  but  bi  triad 
byinqntfithnoftbicaun^.  Sdvingioibi  ting  and  odnrhrdt 
tbii/€biats^/bebrawJbirs,jfthVfbitbifiof^oM9§e.    < 

SbaU  tetar  tbiir/nH]  Tbat  is,  by^  appeal. 
^ the  18  Eh  e.  7.  Fo^  thi ropfiffif^  if  t^  m^vdihd 
and  filinltns  rapes  or  rav^tffninls  of  womttlf'  ^naoidif  wwf « 
and damfils ;  ii  is  snaHidf  that  if  anf  pitfonfiMl  ammit'm^ 
mnnmr  offihnitus  rapi  ef^  roviJbdUM^  bi  JhtKhgsiiltfyffh 
lory  tvilhoat  hnsflt  of  ckfp\  •  -  > 

Aal 


'  And  all  rapes  are  c<nnmofiIy  exdrpted  but  of  the  ads  of 
gemhal  pardon. 

KiLiifoT  tlic  repair  of  the  church*  See  €f)Utt% 

4 
»  *  4  •  4 

TH£  «ii€e  of  reader  k  «iit  ^  th«  five  inferior  «rdeM 
in  the  Romifh  church.^ 
Ami  In  this  kingdom,  rn  ehmthts  «r  cbspels  where 
(here  is  only  a  very  fmall  ^Adowmetft,  and  no  c)«fgyniati 
wiH  take  u|^  Mm  the  Vharg#  ov  <uro  fhttieof  |  it  hadi 
been  ufual  to  admit  readers^  to  the  end  that  divhie  fcrvleo 
iv  fuch  places  might  n^  k)(o^ber  be  negiedM. 

It  it  faid^  that  readers  wtrt  fisftaf^kinKl'In^thechilrA 
^bottC  the  third  century.  In  the  Greek  church  they  vieat 
'tad'^o  hav«  he^n  -ordained  by  the  imp«Ati6rt'of  hands: 
Bnt'«rhetber>hi«  WA  thc^  pt^adice  cf  all  fehe  Gf^ok  churched 
kttfh  been  myth  k^oigS^iontd'k  in  the  l,a<«n  church  it  waft 
certainly  otherwife.  The  council  of  Carthage  Ipeaks  df 
no  Other  eeremiM>]r, 'kit  ihe  biflXop^i  putttngthe  bib!e*intp 
hia  hands  ih  the  prefj^noe  of  the  f^^e,'  with  it^efe  "words^ 
*^  TUki)  this  book  ^n4  be  thou  a  reader  of  tife  wbrd  of 
^  <90d|  whith  offite  if  then  (bait  faivhfully  and  pr^ab^ 
<<  perform^  Cbon  fta^^  hai^  pari  Wft^  thofe  that  minHhfr 
^  M  the  WbfS  ^t  0(0."  AMd  in  Cyprian's  thne,  'thejr 
AeiKi  Me  t#  h)|«%  ^had  lb  milch' bf  'the  €eMliohy  as  deu 
livering  the  bible  to  them,  but  were  made  readiecs  by  the 
bi<bop*8  commiffion  and  deputatipn  only^  to  fuch  a  ftatioa 
intbechoreh,.  tfng.  jtniiq.  V.  al  pk^t. 

Upon  the  refi»r#iation  here,  ttffjr  yif^t^  required  to  Tub- 
Icribe  to  the  foflbwing  injunSions : 

/*  {mpcimis^  libaU  not  preach  or  infrpree»  but  onlf 
ft9:i  that  which  is  appointed  by  publick  authorit)^ : 

J  ftaiKnof  miifiliitr  she  faei^n^nls  of  other  po&lSck^ttes 
<ff  thechurd),  but  bUry  the  deadj  and- purify  wome^  itfter 
tfcrir^hiMWreh : ' 

'i'fluli  ke^p  the  tegtfler  1)0ok  t^o^rding  to  the  )njun<> 
tidns  J  .  '    r 

I  ibairure  fokiety  in  apparid^  apd  efpeciaJly  itt  \b^ 
p}|mch  ^c  ^i^^skw  e^^jrer :. 

1  (hall  move  men  to  ^uiet  WtKf^  .w^cor(t>  wMsM  gifC 
tbeni  caufs  of  offence ; 

Khali 


KM 

I  (ball  bring  in  to  my  ordinary  teftimony  of  oiy  be* 
haviour,  from  the  honeft^of  the  pari(h  where  I  dwelli 
within  one  half  year  next  following : 

I  (ball  give  glace  upon  cooyenient  warning  Xo  tbottgbl 
by  the  ordiiiarys  if  any  learned  minifter  (hSl'  be  placed 
there  at  the  fuit  of  the  patron  of  the  pari(b : 

I  (ball  claim  no  more  oft^e  Triiits  TequeSred  of  fiich 
cure  where  I  (ball  'ferve»  but  as  it  (hall  be  thought  meet 
to  the  wifdom  of  the/>rdinary :    . 

I  (ball  daily  at  the  leaft  read  one  chapter  of  the  old  tefta* 
meiit,  and  ofie  other  pf  the  new,  with  good  advifement,  to 
the  increafe  pf  my  knowledge : 

J  (ball  not  appoint:  in  my  room,  by  reaCoa  of  my  ab» 
fence  or  (IcknelSt  any  oiber  man  i  but  (hall  leaves  it  to  the 
fuijt  pf  the  paci(h  $o,the.ofdinAry,  for  aligning  fomc  other 
abiem^«:, 

I  (hall  not  read  but  in  poorer  pari(be8  deftitute  of  io« 
cumbenta,  except  in  the  ti/ne  of  (ickneft,  or  for  other 
good  confi^eratipns  to  be  allowed  by  the  ordinary ;         ^ 

I  (ball  not  openly  interoicddle  with >. any  anificera  oe« 
.cupation9,  at  covetoufly  to  feek  a  gain  jthereby  %  having  in 
cccleGafticaJ  liViog  the  fum  of  twenty  oablet  or  above  bf 
tb^ycar/' 

This  waa  refolved  to  be  put  to  all  readera  apd  deacona 
by  the  rc<pcdi?e  bi(hopi,  s^nd  is  Sim^  by  both  the  aich* 
bi(hop<)  together  witb  the  bi(hops  o{\j9aion^  Wiochefler» 
£ly,  Sarwit  CarlUkt  Cbe(ter,  Exeter,  Batb  tand  WeUa, 
and  Gloucefier*    Stryp^s  AmnoU^  V«  i*  p.  306* 

By  the.  foundation  of  divers,  hofpital^^  there  jMe  to  be 
readers  of  pr^ers.  there,  1  who  are  ufually  licenftd  by  the 
bi(hep  (/). 

Reading,  deik.    See  C5nt(&» 
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(#).  The  refier  of  St.  Ann^s,  by  certifieats  «e  tl^-Uft^j 
appointed  Kiarcyn,  curate  of  his  parilh,  yirjUk  d^.  ialafy^^j^ 
gmneait  until  he  (hould  be  otherwife  prond^pf  foa|^,j|niiP* 
fiafikpif>riftrmtnt.  Martya  was  afterw^uds  appointed  ^/^e 
leaderlhip  of  die  pariflij  for  which  he  ba^  301.,  By  Order 'aad 
at  the  will  of  the  veftrv.  It  wat  the  opialoa  of  Xd*  Mairfft^l 
and  the.coort  ofkhig^a  beueh,  tkai  tins  teideiftl;^  was  iM^aa 
cccleiblHcal  preferment  within  the  meniii»|rof  Uie^  tiicHt; 
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O  far  as  thit  officer  is  to  be  confidered  folelr  in  tb& 
capacity  of  a  notary  publick,  fee  the  title  ^OtarP 

fttWfcfc.  ^ 

1.  Ctfjy.  123.- No  cbaticellor,  commiflary,  archdeacon, 
official,  of  any  other  p^on  ufing  ecclefiafticat  jurifdic- 
tioD,  iball  fpeed  any  judicial  a£i»  either  of  contentious 
or  n>liinury  jurifdiAion,  except  he  have  th€  ordinary  re- 
g%er  of  that  court,  or  bis  lawful  deputv ;  or  if  he  or  thejf 
will  not  or  cannot  be  prefent,  then  fuch  perfons  as  by  law 
are  allowed  in  that  behalf  to  write  or  fpeed  the  fame,  un- 
der pjijn  of  fufpenfion  ipfo  fado. 

And  this  is  according  to  the  rule  of  the  ancient  cano^ 
law;  which,  to  prevent  falfifications,  requireth  the  afts 
to  be  written  by  fome  publick  perfon  (if  he  may  be  had), 
•r  elfe  by  two  other  credible  perfons :  and  the  credit  which 
the  canon  law  gives  to  a  notary  publick  is,  that  his  teftt-r. 
mony  flkall  be  equal  to  that  of  two  witnefles.  Giif.  996. 
'  9*  Cofii  134.  If  any  regifter,  or  his  deputy  or  ftibftttute 
wiHitfoever  (halt  receive  any  certificate  without  the  know- 
ledge and  confent  of  the  judge  of  the  cou/t;  or  willingly 
•mit  to  caufe  any  perfon  (cited  to  appear  upon  any  court 
day)  to  be  called  ;  or  unduly  put  off  and  defer  the  exa- 
mination of  witnefles  to  be  examined  by  a  day  fet  and 
aSgned  by  the  judge ;  or  do  not  obey  and  obferve  the 
judicial  and  lawful  monition  of  the  faid  judge ;  or  omit 
to  write  or  caufe  to  be  written  foch  citations  and  decreea 
as^are  to  be  put  in  execution  and  fet  forth  before  tht  next 
court  day  ;  or  (hall  not  caufe  all  tefiaments  exhibited  into 
hb  office  to  be  regiftred  within  a  convenient  time ;  or  (ball 
fet  down  or  ena&,  as  decreed'  by  the  judge,  any  thini; 
falfe  or  conceited  by  btitffelf,  not  fo  Ofdered  00  decreed 
by  the  judge ;  or  in  the  tranfmiifion  of  proceffisa  to  the 
jjidge  ad  quern,  (hall  add  or  infert  any  faMbood  or  untrotb, 
or  omit*anv  thing  therein,  either  by  cunning  or  by  groft 
negfHgenee}  or  In  caufes  of  inflance,  or  promoted  of  office, 
ihall  rccelvt  atiy  reward  in  favour  of  either  party,  or  bd 
of  council  d\ttSi]y  Or  indire£tly  with  either  of  the  parties 
in  fuic ;  or  in  the  execution  of  their  office  fliall  do  oug^t 
elfc  malicioiifly^  or  fraudulently,  whereby  the  faid /eacTe« 
fiaftical  judge  or  bis  proceedings  may  be  flandMd  ut  de^ 
froBcd:  wewiUandovdaifi,  tbrac  the  faid*YegHI«r,  or^Mr 
deputy  or  fubAttutc,  offimdtng  in  aH'pr  any  of  tkp'^pit^ 
.    .  fliifes^ 


^  Iftegitter. 


mifes,  fhall  by  the  bi(hop,of  the  diocefe  be  fofpeiidei  from 
the  exercife  of  his  office,  for  the  ^paoe  of  ovie  fwo  or  tlifcc 
months  or  more,  accQrdt»g.rotbe  qkiality  of  bis  offence; 
and  that  the  faid  biihop  ibsil  afflgn  fome  other  pbblick 
iKMryr  to' MrcMe  and  difiohsfge  all  -ctliBgi^  jiefiaHuki^  fD 
hia  ofite^  dorifig.  the  |%m  of  hi»  fsMAi^'^ft^* ' 

3«  Hu  Godolphin  fays,  if  tbere  be  a  queftion  tatn^lwM 
t«ao^pefiboa*tou«hiAgt(cveral  grains^  wMth  of:  thitf»  Ihall 
bo  regifter-  the  biOiop'^  court  j^'tbia  fluill  u^^^^SA 
in  the  biftiop's  courts  but  at  the  codHMO  lawf  flMr^aiAo^ 
the  fubjeAiioi  circa,  quod  bo  f^^rituaS)  fm-  tbi  oSofr'itfitf 
iateaiporal.    God^  i2^m  * 

Soia  the€afeof\£«  and  <f^4^  IK  4  6.  s.    ThcreWaa 

a  mendaauis  to  Dr.  Ward  tbO'Coiifaiiftryy^to^adlsiit  Hsnry 

Dryden  to  be  deputy  regiftpr  of  tl|«'  arcttbtfllel|^'t)f  York^s 

oottil;  iiiggeftiagicl|at<  Dn  TbomaaShaspe  had-  beea  ad* 

fiHtied  tp  the  offias,  to  Mecote  the  ftflae  by*  bjttifidfr  or  Ma 

deputy  f  that  he  had  tppoini^iDrydeo  (who^-ia  ^afterred- 

tq  be  a  fit  peribn)  to  be  his  depiA^,  wboni  Iho^comorifitfy 

lud  rctefed.  to  admits  to-  the  great  dimago  tS  Dr*  Shafpe 

who  coiDpbins ;  aad  theraib^  tiM  wl4c  oomiaAotfa*  tfie 

oottoiifliirf  to  adnir  and.  fwiear  Drydeo^  or  flicw  diofrlo 

the  cpotsary.    To*  this  the  comaftiflasy  Miirriit;  Ait  long 

before  the  conlHtuting.  Drydeir  to  be  dtopoly^*  JoUA'Sbiri'tie 

and  Thomaa  Sharpo  were  •dilihtad  1*  -the  6fioe  mk^pnm* 

cipals,  aa  bold  for  their  livo,  aifdiheliftf  of  lli»f«*;#ifor; 

that  they,  in  the  year  i<7i4«  tfppoiAtM  Jobci^lrtsffo  be 

their  deputy ,  who>  executed  the  office  tiU  John  fibarpe 

died;  that  Thboias;  Sharpe   forvived,  and  o*  Migr  1%^ 

17279  by  anewappointfiientconftltiKedShawbit'-di^t)^ 

who  99M%  adoaiued^  and  eseeutfed  tba^dEde  uittH  fufpeiMM 

iptbo  maimer  after  meiitiOfled  (  that  ShlHi^'  at  tfae^tMe  of 

^iS'«k»ifion  took  ao'oacb,  thafc  beftotildjdftiy  aii'lio- 

irafliy  execute  the  oCcei  wiihoul  fiHrodi^  «r  rowatd,  nA 

doeaary  thing  ineuaaboK  on  rtie  ofice,  aiid'iiot  hem 

wnfiar  or  greedy^  of  inwards;  and  then^ •  fet0^1bNk=>tfee 

134th  Ganoti  9  and  fortbeN  fba^#hilft  Sba<r<  wi^^de^i^* 

ibveraL proAora of  tbeoouvt'oii  *e  ftitteenih^of  ytbiull/ 

17^7  eibhibNod  tothe  eoft)tt>i(Ary  feveral' '^lielani'  irthift 

him,  c(MDplaiain{^  of  divers  Aitibdba«ioi|rsttiir*llituMSBe^ 

contrary*  to  ftveral  of  the  particubiM  ftr  foirtr  Itf^diai  Md 

canon;  thte'Sbaw being fuasmataedon  thia'Mth  of  A^ri, 

X729ft  gave*  in  his  anfarer.  hi* writing) (whfetl  ia  4erfstdi}a' 

aad  then  tllriocurn  ^oes  4»rv  that  furirffMueli  aa  it<^pclr- 

ad  .to>tbo  oamnuiarythat  the  anf«iM«Waa  ihAiOMsnfef-Md 

Hm  Shaw  hadfOOoiiffedMmielf  fAiy  ftf  Oveinl  tii^Mpit 

^  ..  :.  '  15      "  and 
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and  eatoriwM  ia*th«  ciDercire  of  bU  oCce,  thereface  upon 

ccNBpUiai  thereof  to  the  archbiflkopt  be  on  the  twenty- 

iiift  of  May  173S,  by  bin  oomaiffioo  under  bia  trchiepif- 

cofa],  feal  4irt&ei  to  the  coniniiiraEy  and  rteiting  that 

Shaw  ba4  been  guilty  in  the^  manner  beforemeniioned^ 

dock  therefore  iq»power  the  coonniflary  to  fofpesd  him 

and  aflooio  another  notary  putblick ;  that  by  virtue  thereof, 

he  oa4be  twency*fottrtb  of  May  1728  fufpended  Shaw  for 

five*  yaars^  and  aflMOied  Jofeph  Leech  a  notary  pubiick, 

who  before  the  flooftitoting  Dryden  to  be  deputy,  took 

upotihim  and  hnib  ever  fince  executed  the  office :  that 

Shaw  appealed^  and  in  that  appeai  alledged,  that  on  the 

tyeoty*third  of  May  lyaS  he  refigned  the  office,  and  chat. 

Du  Sharpe  had  appointed  Williani  Smith  to  be  deputy ; 

thoa  deligalfaiwere  appointed,  who  en  the  twenty  third 

of  Odoter  1728  ifluc^  an  inhibition  to  the  commifiary, 

tl|at  pending^  ibe  appeal  he  flionld  do.  nothing  to  the  pre- 

jiidionof  tbe  appellani;  tbaa  t6e  appeal  remains  undeter*< 

nained  3  and  for  tfaefe  reafonabe  cannot  adnitt  Dryden  to 

he -the  deputy  of  Dr^sSharpe.    Stmnge  argtied,  that  the 

foiurn  waa  III*  and  that  there  ought  to  be  a:  peremptory 

mandaroua  j  which  argemODt  was^to  the  fallowing  cfieA : 

**  I  mnft  obfervo  in  general,  that  there  is  no  incapacity- 

rpmroed  in  Dryden^  no  wane  of  any  regular  appointment 

or  depntatioi^.}  on  tbe  eonteary  it  appeara  that  Dr.  Sharpe 

bad  a  power  to  make  a  deputy,  and  that  he  hath  executed 

it  withivgard  to  Dryden :  As  therefi^re  Dryden  hath  prt« 

sua  facie  a  regular  title  to  the  office,  tbe  commiflafy  who 

ia  to  admit  hin^ought  not  to  refufe  to  do  bis  duty ;  efpe* 

cjaliy  cooiiderii^  that,  tbe  admiffioo  sivea  no  right,  but 

oi4y  a  legal  poH^0k>n^  to  enaUo  him  &  aflert  bia  right  if 

bo,  bat  MBf :  And  .upon  thia  fqundation  it  is,  that  non  fuit 

eleAua  bath. been  held  no.gooi  return  to  a  mandamua  to 

ifaear.in  a  churchwaiden,  becaufe  ifi  is  direded  only  to  a 

mioifiarial  offioer,  who  ia  to  do  Ms  duty,  and  no  iocoovo- 

fuenct  can  follow  (  for  if  the  party  hath  a  rights  he  ought 

t#  be  admitted  1  if  he  bath  not,  the  admiffion  will  do  him 

>Kti§^  :  This  ttk6kcS  a  mandamus  to  admit,  was  laid 

d^MppA  ip  tbe  cafe  of.  tbe  king  againft  the  dean  and  chapter 

o/r£(uUjD,  H«  7  G*  which  was  a.  mandamus  to  admit  one 

DougitOito  his  feat  in  the  chiMir  and  bia  toke  in  thochap** 

ter;  foil  wbenver  ihe.  office  is  but  minificriaU  he  is  tO} 

cneeuCe  bia.pasti  let  the confi^ueoce  be  what  it  will ;  In 

the  cafo  of  the  king  and  Sknplbn^  M*  iz  G.  there>w«a  a 

MndaaMia  ttfihe  aivbdeaeoaof  Colchefter,  to  fwear  Rod- 

Wf  faM  urto  the  oAceof  eb«ichwaaden.i  tbe nicbdcai* t 
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cc»>  returned,  that  before  ilie  eomtiig  of  the  writ  he  fe- 
ceived  an  tnhibitioffi  from  thebifliop^  butthccottft  bcM 
that  was  oo  excafe,  end  that  a  mibiflertal  offcer  ie  to  do 
Ma  dutyt  whether  the  aA  wiH  be  of  an?  vaKdky  or  not : 
In  the  cafe  of  Tayfor  and  Raymond,  M.  4  G.  to  a  nan* 
dacnut  10  fwear  in  a  churchwarden,  it  was  leiarned,-  that 
before  Che  coming  of  the  Wfit  he  had  fworn  in  awocbcrt 
amd  h  wu  held  an  ill  return,  for  be  the  right  wbick  mtj 
it  will,  the  officer  is  to  do  his  duty  :  ^hefe  two  left  calb 
are  both  in  point  1   in  one  there  was  an   iahibiiion  (•> 
fbere  it  in  this  cafe),  and  in  the  other  there  waa  aoochcr 
ofiiter,   at  they  pretend  there  ia  here,    to  wit,   Jofeph 
Leech  :  But  what  is  that  inhibition  i  it  ia,  to  do  ooehhig 
fhat  may  prejudice  the  appeal :  Can  this  huft  Sbsiv;?  n#; 
if  he  is  relieved  00  the  appeat^^he  will  be  reAored,  tbo* 
another  is  admitced  ;  if  he  is  not  relieved,  it  miift  be  for 
want  of  a  right,  and  he  will  not  be  capable  of  foftring 
anv  prejudioe  by  the  other'k  admiflfen  :   But,  what  cakes 
off  all  pretence  of  the  inhiMtion'a  being  material  ia;thb 
ca(e  is,  chat  it  appears  by  Shaw's  own  ihewing,  that  he 
bad  the  day  before  his  fufpenfion  furrendred  his  depoca* 
tton ;  and  that  accounts  for  the  tail  part  of  the  recara, 
thai  the  appeal  is  undetermined  ;  it  not  bemg  of  any  con- 
Icquence  to  Shaw  to  profecute  it  any  further  $  befides, 
thb  would  be  to  deprive  Dr.  Sharpe  of  the  benefit  of  this 
odke  as  long  as  Shaw  (hould  think  fit  to  fleep  upon  the  ap* 
peat*  Dr.  Sharpe  having  no  power  to  expedite  the  deter- 
Biinatioo  :  A  deputy  is  but  at  will ;  and  this  is  to  deprive 
Dr.  Sharpe  of  his  will  for  five  years  {  which  fu^ofioo  I 
take  to  be  illqga) ;  for  the  expreffidn  ia  the  canon  of  (bob 
a  nuftiber  of  months  or  morg^  muft'  have  a  reafoaablacon* 
ftrudion,  and  can  never  be  extended  to  five  years :  Shaw 
is  entirely  divefted  of  the  office,  which  aafwera  the  pur- 
pofe  of  reformation  better  than  a  bare  fafpenfiow:   As 
therefore  the  office  is  vacant,  there  can  he  no  reafon  why 
the  commiiTary  (hould  refufe  to  fill  it  up  i  and  a  peiemp* 
tory  mandamus  ought  to  go,**    And  by  the  court :  Surely 
it  is  attempting  too  much,,  tot  fapport  this  as  agaadie- 
tarn ;  the  efled  of  a  mandamus;  as  laid  Aawn,  is  car* 
tainly  fo,  that  it  gives  no  right ;  The  caiion  only  iaiended, 
that  the  biibop  imuld  fofpend,  where  the  priadiMl  would 
not  revoke  1  but  an  adual  revocatioli  is  better  thaii  a  faf- 
paafion  :  It  would  be  carrying  the  posrer  of  inbibitsoos  a 
great  way,  if  we  (bould  allow  thena  the  foioe  cooseaded 
for  by  the  return :  We  are  iherefeia  ali  of  opiaba,  that 
the  retura  ta  iti.    Then  eaceptioi}  was  taioea  10  ike  trrst; 
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that  a  mandBimis  would  not  He  for  a  deputy  ;  and  for  this 
was  'cited  fyMvd^  i8.  whtre  HoU  chief  jutftice  lays  it  down» 
that  for  a  deputy  a  mandamus  will   not  lie:  Hut  it  was 
anfwered,  that  this  is  vnoc  m  mandamus  for  the  deputy, 
btnrfor  the  principal  t#  iHc  admitted  to  have  a  deputy  ;  the 
r^ufalof  Dryden  is  laid  to  be^  to  the  great  damage  of  Dr. 
Sharpe,  and  therefore  lo  do  Qt.  Sharpe  right  in  the  pre- 
mifes  IB  the  writ  awarded  \  ic  appears  Dr.  Sharpe  has  a 
freehold  in  the  office,  fo  tho'  his  deputy  is  but  at  will,  he 
bath' it  for  life;  and  in   i  Ventr,  no.  a  mandamus  was 
gtiinted  to  reftore  a  perfon  to  the  oiiice  of  deputy  fteward 
of  the  cour^  of  the  counol  of  the  Marches,  and  it  was 
-held  to>  lie  for  a   revocable  deputy,  b-jcaufe  the  principal 
bath  DO  other  way  to  get  him  admitted  ;  and  in  the  report 
of  the  fame  cafe  in  iLev,  306.  it  is  faid  by  the  court, 
that  ahho*  a  mandamus  doth  not  lie  for  a  deputy,  yet  it 
Jtes  for  him  who  deputes  him,  to  have  him  admitted  or 
reilored,  forotfaerwit'e  he  may  be  deprived  of  his  power  to 
make  a  deputy.     Then  it   was  furiher  objc£ked,  that  a 
mandamus  doth  not  lie  for  a  fpifitual  ofHce  ;  and  for  this 
were  cited  divers  cafes,  where  it  was  determined  chat  a 
mandamus  will  not  lie  tor  a  prodtor,  who  belongeth  as 
much  to  theeccleiiaftical  court  as  the  regifter  doth  :  Un^o 
which  it  was  anfwered,  chat  this  is  not  any  objecSlion ; 
a  mandamus  hadi  been  granted  to  admit  an  under-fchooU 
oiaftef)  and  yet  (choolmaflers  ane  within  the  canons  of 
1^3  as  well  as  regifters }  fo  in  the  cafe  of  Mr.  Folks 
lately^  for  the  office  of  apparitor^general  of  the  archbiihop 
of  Canterbury ;  fo  it  bath  been  often  granted  for  a  parifh 
clerk  ;  for  a  fexton  ;  fo  in  hke  manner  it  was  granted  to 
reftore  Dr.  Beniley  to  his  degrees.;  and  to  admit  Dr.  Sber« 
locitto  a  prebend  at  Norwich  ;  and  ic  is  to  be  obferved, 
that  noaffise  will  lie  for  this  office,  therefore  if  the  party 
hath  not  this  remedy,  he  haih  none ;  the  reafon  why  ic 
w^aa  refufed  to  a  prodor  wa»,  becaufe  it  did  not  appear 
-what  intcreft  he  had,  but  here  appears  a  freehold.     And 
by  the  cowrt ;  We  ail  think  this  writ  is  good,  ootwith- 
Aaiidtng  the-  exceptions  that  have  been  taken,  and  there- 
fore a  peremptory  mandamus  mufi'go.    Str,  893. 
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ofrfginnsin      1.  'T^HE  keeping  of  a  church  book,  for  the  age  of 
general.  X    ^^^^(^  ^)^^^  o^^i^  ^  ^^^  ^^  chriA^Hed  io  the 

parifh,    besan  in  the  thirtieth  year  of  kiog  Heary  the 
eighth.     God,  144,  145.     3  Burtui^  139. 

And  the  following  canon,  io  the  main  of  it,  wa^  only 
a  reinfofcement  of  one  of  the  lord  CromweU's  injundions 
in  the  year  1538  ;  which  was  continued  in.  thofe  of  king 
Edward  the  fixth^  and  of  queen  Elizabeth;  in  whofe 
rei^n^  a  proteftation  being  appointed  to  be  made  by  oii- 
nif^ers  at  inflitution,  one.  head  of  it  wa$^»— I  fh^ll  keep 
the  rfgifler  book,  according  to  the  queen's  majefty's  in- 
junilions,     Gibf  204. 

By  Can.  70.  In  every  parijh  church  and  chapel  iviihin  this 
nalm^Jhall  be  provided  one  parchment  book  at  the  charge  oftbi 
parrjh^  wherein  Jball  be  written  the  dajf  ^^  y^^  ^f  ^^H 
chr'tftening^  weddings  and  burial^  which  h^ve  been  in  the  panjb 
Jinct  the  time  that  the  law  was  firji  made  in^that  bel^alf^  fi 
J  or  as  the  ancient  bioks  thereof  can  be  prnured^  but  ejhedaUf 
ftnce  the  beginning  of  the  reign  of  the  late  queen,    jfndfor  the, 
jofe  keeping  of  the  f aid  booky  the  churchwarden^  at  the  charge 
cf  the  porifi)^  Jhall  provide  one  fnre  coffer ^  and  tbref  loch  and 
kfys ;  whereof  one  to  remain  with  the  minifier^  and  the  other 
two  with  the  chterchwardens  feveraUy  \  fo  tb^t  neither  the  mini^ 
flcr  ^u;ithout  the  two  churchwardens 9  nor  tha  churchwardens 
without  the  mini/ier^  Jhall  at  any  time  take  that  book  out  of  the 
jaid  coffer.     And  henceforth  upon  every  fabb»th  day^  immedi' 
ately  after  morning  or  evening  prayer^  the  minijier  and  church* 
war  den  i  Jhall  fake  the  fJid  parchment  book  cut  of  the  faid  coffer  ^ 
and  the  mmijier  in  the  ptejence  of  the  churthwardens  Jball 
write  and  record  in  the  Jaid  book,  the  names  of  all  per  font 
chri/lened^  itgeiher  with  the  nennes  and  fur  names  of  thelt  parents^ 
cx}d  a'f  the  names  tf  jill  per  fans  married  and  buried  in  that 
parijh^  in  the  week  before^  and  the  day  and  year  of  every  fucb 
chrijlening^  tnarriagf^  and  burial  y  and  that  done^  thty  Jball 
lay  vp  thett  book  in  the  coffer  at  before  :  And  the  ewni/ler  emd. 
churchwardens y  unto  iVery  page  of  that  book^  vuhen  it  Jball  be 
filed  with  fuch  infcriptions^  Jhall fubfribe  their  names.     And 
the  churchwardens  Jhall  once  eviry  yeafy  within  one  month  after 
the  five  and  twentieth  day  of  Jidarch^  tranfmit  unto  the  bijh^p 
of  the  diocefe  or  his  chancellory  a  true  copy  of  the  names  of  all 
per  fens  chitjiened  married  or  buried  in  their  parijh  in  the  year 
before  (ended  the  faid  five  and  twentieth  day  of  March )y  and 
the  certmn  days  and  months  in  which  iViry  fsub  cbrsfiening 
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hiarrtagt  akd  iurial  urns  bad^  to  be  fuhfcrihti  tot'th  the  hands 
vf  tht  fatd  mtniJliT  and  thurchwardem^  to  (he  end  the  fame 
may  faithfully  be  preferved  in  tht  regiftry  9f  the  faid  bijhop  i 
which  certificate  Jhall  be  received  without  fee.  Ahd  if  the  mi* 
nifier  or  churchwardens  Jhall  be  negligent  in  terformance  of  any  ^ 
thing  herein  contained  j  it  Jhatl  he  lawful  for  the  bi/bop  Or  his 
chancellor  to  convent  them.,  and  proceed  againfi  to  try  of  them  as 
contemners  of  this  our  con/lit utim. 

2,  By  the  26  G.  2  f.  33.  For  preventing  undue  entries  of  mmiageiii 
ahd  abafeS  in  regifters  of  marriages;  the  churchwardens  pvticuUr. 
and  chapelwardens  of  every  pariib  or  chapelry  (hall  pro« 
Vide  proper  books  of  velium,  or  good  and  durable  paper, 
in  which  all  marriages  and  banns  of  marriage  refpediveiy, 
there  publifhed  or  Solemnized,  (hall  be  regiOered  ;  and 
every  pa^e  thereof  (bail  be  raaiked  at  the  top,  with  the 
•  iSgure  of  the  number  of  everyfuch  page,  beginning  at 
the  fecond  leaf  witb  number  one  ;  and  every  leaf  or  page 
fo  numbred  (hUl  be  ruled  with  lines  at  proper  and  equal 
diftances  from  each  other,  or  as  near  as  may  be;  and  all 
banfns  and  marriages  publifhed  or  celebrated  in  any  church 
or  chupel,  oi'  within  any  fuch  pari(h  or  chapelry,  (hall 
be  refpeflively  enired  regiftred  printed  or  written  upon] 
or  as  near  as  conveniently  may  be  to  fuch  ruled  lines, 
and  (ball  be  figned  by  the  parfon  vicar  minifter  or  curate; 
or  by  fome  other  perfon  in  his  pre  fence,  and  by  his  direc- 
tion \  and  foch  entries  (ball  be  made  as  aforcfaid,  on  or 
near  fuch  lines  in  fucceflive  order,  where  the  papeif  is  not 
damaged  or  decayed  by  accident  or  length  of  time,  until  i, 
hew  book  (HjII  be  thought  proper  or  necelTary  to  be  pro- 
vided for  the  fame  purpafes,  and  then  the  directions  afore- 
said (hall  be  obferved  in  every  fuch  ne^;^  book :  and  alt  ^ 
books  provided  as  aforefaid,  (hall  be  deemed  to  belong  to 
every  fuch  pariib  or  chapelry  refpccUvely,  and  (hall  hi 
carefully  kept  and  preferved  for  public  ufe.    f  14. 

And  in  order  to  preferve  the  evidence  of  marriages,  and 
to  make  the  proof  thereof  more  certain  and  eafy,  and  for 
the  direftion  of  miniders  in  the  celebration  of  marriages 
ahd  regiftring  thereof,  it  is  enaSed^  that  all  marriages 
Aiali  be  folemnized  in  the  prefcnce  of  two  or  more  credible 
witnefles,  be  fides  the  minifter  who  (hall  celebrate  the 
fame  ;  and  that  immediately  after  the  celebratiofi  of  evefy 
marriage,  an  entry  thereof  (hall  be  made  in  fuch  regifter 
to  be  kept  as  aforefaid ;  in  which  entry  or  regifler  it  (hall 
be  exprefled,  that  the  faid  marriag?  was  celebrated  by 
banns  or  licence;  and  if  both  or  either  of  the  parNei 
rhatried  by  licence  be  under  age,  with  confent  of  the  p^- 
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rents  or  guardians  as  the  cafe  (hall  be ;  and  fliall  be  (igjned 
by  the  miniftcr  wi^h  hla  prober  addition,  antl  alfo  by  the 
parties  marriecf,  and  atcefted  by  fuch  two  witneflTes;  which 
entry  (ha)i  be  made  in  the  form,  or  to  the  effcd  following: 

A.  B.  ./  [;*;J  pari/b •*—  and  C.  D.  */[;y 

parijh ■  were  married  in  this  I     i,  *  /   I   ^^ 

■  ■  ■  in  the  year  ^  ' 

[Reiior  -. 
Vicar 
Curati  J 

And  if  any  perfon  (halh,  with  intent  to  elude  the  force 
of  this  a3,  knowingly  and  wilfully  infert,  or  caufe  to  be 
inferted  in  the  re^iifter  book  of  fuch  parilh  or  chapelry  as 
aforefaid,  any  falfe  entry  of  any  matter  or  thing  relating 
to  any  marriage  ;  or  faifly  make  alter  forge  or  counterfeit 
any  fuch  entry  in  fuch  regifter,  or  caufe  or  procure  the 
fame  Co  be  done,  or  a£i  or  affiit  therein  ;  or  utter  or  pub* 
lifh  as  true  any  fuch  falfe  altered  forged  or  counterfeited 
regifter  as  aforefaid,  or  a  copy  thereof,  knowing  the  fame 
to  be  falfe  aiteied  forged  or  counterfeited  ;  or  (hall  wil- 
fully deftroy,  or  caufe  or  procure  to  be  dcftroyed,  any  re- 
glfter  book  of  maniages,  or  any  par,t  of  fuch  regiiiei  book, 
with  intent  to  avoid  any  marriage,  or  to  fubject  any  pefTon 
to  any  of  the  penalties  of  this  a<5t ;  he  fliali  ne  guilty  of  fe- 
lony without  benefit  of  clergy.  /.  16. 
Of  buriahin  .  3.  By  the  30  C.  2,  c.  3.  for  burying  in  woollen,  it  is 
patticulif.  enafled,  that,  the  minilter  of  every  pariflj  (hall  keep  a 

regifter  in  a  book  to  be  provided  at  the  charge  of  the 
parifh,  and  make  a  true  entry  of  ail  burials  within  his 
parifh,  and  of  all  afEdavits  of  perfons  being  ^buried  in 
woollen  brought  unto  him  according  to  the  faid  ad ;  and 
where  no  fuch  affidavit  fhall  be  brought  unto  him  within 
the  time  therein  limited,  he  Ihall  enter  a  memorial  there- 
of in  the  faid  rrgiiiry,  againit  the  name  of  the  party  in- 
terred, and  of  the  time  when  he  notified  the  fame  to  the 
chjirchwardens  or  overfcers  of  the  poor  according  to  the 
faid  afl,    /.  7. 
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E»  6  (7.  2.  Dormer  and  Ekyns,  ^/I^.  jihney  moved  for 
an  information  in  the  court  of  king's  bench  againft  Mr. 
Ekyns,  re£lor  of  the  pa'^ifh  church  of  Walton,  and 
againft  Mr.  Bonner  curate  of  thefamc  church,  for  refufmg 
to  give  Mr.  Dormer  copies  ot  cerr^^in  parts  of  a  regifter 
belonging  to  that  pariih,  and  lik'fwife  for  refufing  to  give 
him  a  certificate  of  certain  perfons  of  the  family  of  the 
Dormers  bting;  br)rn  in  that  parifh.  He  faid,  that  an 
cjeflment  was  depending  in  thi^  court  at  the  time  this 
refufal  was  made,  and  Hill  continued  to  be  fo,  between 
Mr.  Dormer  and  Mr.  Parlcerfon  and  his  wife,  concerning 
certain  lands  which  the  plaintiff  claimed  as  heir  maJc  of 
the  Dormer  family.  Several  of  that  family  were  born  in 
thepArifh  of  Walton  ;  and  for  this  reafon  it  was  necefiary 
to  have  copies  of  feveral  parts  of  the  regifter,  and  iikewifc 
a  certificate  of  the  birth  of  many  in  that  family.  Accord- 
ingly Mr.  Dormer  msde  his  application  to  the  rector  and 
curare  of  ih^t  pariflx  for  this  purpofe,  and  offered  to  pray 
thenrt  for  the  fame  ;  but  they  rcfufed  letting  him  have 
them  ;  and  ih*e  only  reafon  they  gave  w^,  that  Mr.  Par- 
kerfon  and  his  wife  were  the  defendants,  and  they  would 
do  nothing  to  their  prejudice.  Of  this  fad  he  faid  he  bad 
an  affidavit ;  and  for  fuch  an  extraordinary  denial  of  jufticc 
be  hoped  the  court  would  grant  an  information.  The 
court  faid,  you  have  a  right  to  infpcft  the  puhlick  books 
of  the  parilh  ;  fJut  cannot  oblige  the  rcftor  or  curate  to 
make  you  out  either  copies  of  thofe  books»  or  a  certifi- 
t^Kt ;  for  which  reafon,  they  coulJ  not  grant  the  motion. 
Updn  this  he  changed  his  motion,  and  dcfired  a  rule  to 
infped* thofe  books.  The  court  faiJ,  motions  to  infpc<3: 
the  publick  books  of  cor[>orations,  they  grant  without  an 
affidavit ;  but  in  motions  to  infpe6tthe  publick  books  of  a 
parifh,  an  affidavit  is  always  requifite.  By  fuch  aflidavit, 
they  faid  too,  it  muft  be  fworn,  that  the  copies  of  them 
are  necefTary  to  be  produced  in  Evidence  at  a  trial  of  a  caufc 
depending,  and  liicewl'e  that  the  infpef^ion  of  thofe  books 
to  take  copies  has  b  en  demanded. and  refufed.  Now  in 
the  prcfent  cafe,  the  firft  part  was  fworn  to,  but  not  the 
latter  \  for  which  reafon  the  court  refufcd  to  make  any 
rule  at  prefent.     2  Barnard^  169. 

[Note,  the  regifter  book  belongs  to  the  parifli,  and  the 
incumbent  alone  is  not  intrufted  with  the  keeping  of  it, 
much  lefs  the  curate.  But  by  the  canon  above  mentioned 
it  is  to  be  kept  under  three  lock?,  the  key  of  one  only  of 
which  locks  the  minifter  is  to  keep,  and  the  churchwar- 
dens the  other  two.     So  that  the  application  in  fuch  eafe, 
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as  it  feennetb»  .ought  to  be  ^o  the  minifter  and  churchy 

wardens.] 
Si.t"'^*"      .  4.  By  the  23  G.  3.  c.  67.     Upon  the  entry  of  any  kv^ 
^  riaj,  marriage,  pirth,  or  chrifiening,  in  the  regiftcr  of  aaj 

pari(hy  preciLifb*  or  place,  (hall,  be  paid  a  fliaaip  duty  of 
3d.  The  fame  to  be  under  the  manage qienc  of  the  com- 
miflioners  of  the;  (lamp  duiies*  And  if  any  parfon,  vicar> 
or  curate,  or  other  perfon  having  authority  to  make  en- 
tries, (hall  make  any  fuch  entry,  before  the  p^cbment, 
vellum,  or  paper  Qiail  liave  bec^n  duly  flampedj  he  (h«U 
forfeit  5  1. 

In  order  for  the  charging  of  which  duties,  the  d^urcb^ 
wardens  and  overfeers,  or  one  of  them,  from  tim^  ta  time, 
ihall  provide  one  or  nfiore  book  or  bpol^s,  fpf  the  re- 
giftri.ng  of  burials,  marriages,  births,  and  chriftening^ 
with  proper  (lamps  ;  and  (ball  pay  for  the  fame  and  U^: 
ilamps  to  be  contained  therein,  out  pf  the  rates  uod^r  thei^ 
management,  and  receive  back  tl^e  money  which  fliall  b^ 
fo  paid,  from  the  perfon  authorifed  to  demand  and  receive 
(be  faid  duty  on  fuch  entries* 

Provided,  that  no  parfon,  vicar,  curate,  or  other  per- 
fpn,  (ball  be  fubjed  tp  any  penalties  for  regifiring  wk^ouf 
fiamps,  where  a  licence  under  tl}e  hands  of.  th/eeccq^* 
miijlioners  or  feme  officer  or  officers  by  them  impowere^ 
(ball,  have  been  granted,  flgnifying  their  or  his  leave  or 
approbation  that  fuch  entry  may  be  m^^e  without  ft^^ips,: 
(o  as  the  perfon  or  perfons,  baying  the  cuflod^  of  fucl^  1^ 
gifier,  do  from  time  to  time,  wjien  required,  p^xmitil^e  C(^- 
miflioners  or  any  ofHcer  or  agent  appointed  by  ihqmto  t^(pei^ 
fuch  regifler  ;  and  pay  tp  th^  receiver  general  of  thf.  f^ji4 
duties,  or  other  perfon  appointed  by  (he  commiOipnerfi,  ^ 
fuch  fums  as  ought  to  be  paid  in  refpe^l  of  fui;h  ei^lri^s.. 

And  every  parfon,  vicar,  or  curate,  or  other  {Kribi^ 
having  authority  to  make  fucb  entry,  (ba)l  prcviouf 
thereto  demand  and  receive  from  the  u nd^r talker  of  orbec 
perfon  employed  about  fuch  funeral,  or  trom  the  parties 
inarried,  or  from  the  ^urent  of  the  c^^dd  uhofe  birth  or 
chriftening  is  regiftered  or  oibci  per^n  r/equi ring  the  chrif* 
tening  of  furh  child,  the  fum  of  3  d.;  vvhich  \(  1^  (ball 
negle£l  or  refufe  to  pay  upon  demand,  be  fhall  forfeit  5!. 
«  And  the  provifions  of  this  a£l  (hall  extend  tp  the  people 

called  quakers;  and  the  regifler  of  births,  burials^  and  mar* 
riages  now  kept  by  them  (ball  be  liable  to  the  ilam.pdjutieff 
(But  nothing  is  faid  in  the  ad  with  refpedt  toother  diflenters  J 

Provided  that  nothing  herein  (hall  extend  to,  charge  the 
entfy  in  apy  parifh  regiftes  o.f  il^  byjiai^i^{  apy  pc^ipo 
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^ho  Ihall  Be  buried  from  any  workhoufe  or  hofpitat,  or  at 
the  fole  expence  of  any  charitj  ;  nor  the  entry  of  the  birth 
or  chrlftening  of  any  child,  whofe  parents  (hall  receive  at 
the  time  of  the  birth  or  chrifiening  of  fucb  child  any  pariOi 
relief. 

The  receiver  general,  head  diftributor,  or  other  perfon 
appointed  by  the  commiffioners  for  that  purpofe,  (ball 
make  an  allowance  to  the  parfen,  vicar,  or  curate,  or  other 
perfon  who  received  the  duties,  after  the  rate  of  29.  in 
the  pound  out  of  the  money  by  him  accounted  for  and 
paid. 

Profecutions  for  recovering  of  the  duties,  and  for  all 
forfeitures  and  offences,  (hall  be  determined  by  one  juf- 
tice  refiding  near ;  who  (hall  fumnion  the  party  accufed, 
and  on  his  appearance,  or  refufal  or  negled  to  appear,  (ball 
examine  the  matter,  4nd  on  proof  of  the  offence  by  con** 
feffion  or  oath  of  one  witnefs,  (hall  give  judgment  and 
iiTue  hif  warrant  to  levy  the  forfeiture  on  the  goods  of  th^ 
offender,  and  fale  thereof  if  not  redeemed  in  fourteen  days. 
Provided  that  the  ju(iice8  may  mitigate  the  ^cnalties^  rea« 
fonable  cofts  tt>  the  officers  and  informers  being  allowed 
over  and  ^bove  the  mitigation^  and  fo  that  the  mitigation 
do  not  reduce  the  penalties  to  Isfs  than  a  moiety  over  and 
above  fuch  cods. 

Perfons  aggrieved  may  appeal  to  the  next  feiSons* 

The  faid- penalties  (all  nece(rary  charges  for  recover* 
ing  thereof  firft  deduded)  0iali  be  diiiributed,  half  to 
th^  ufe  of  the  king,  and  half  to  him  that  (hall  inform 
and  fue. 

[By  2$  G,  2*  c.  75.  This  zfk  was  extended  to  Pro* 
teftant  di(renters  from  the  church  of  England,  but  both 
afls  were  repealed  by  the  34  G.  3.  r.  Ji.;  the  produce 
of  the  tax  being  inconfiderable  and  the  regulations  of  the 
^lSLs  which  impofed  it  rather  vexatious.  And  regiiters  are 
now  to  be  provided  made  and  kept  without  (lamping  the 
fame  as  formerly,    /•  i  i.J 

Repair  of  the  church.     See  C&ttrc|^« 
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U /^\f'HO.     The  bi(hop  fiiall  provide,   that   in  every  Refidenctby 

^  church  there  (hall  be  one  re(ident,  who  (ball  take,  canon* 
<are  of  the  cure  of  foals,  and  exercife  himfcif  profitably 
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and  honeftly  in  performing  divine  fervtce  and  adminiflra- 
tion  of  the  facramenta.     Athon.  36. 

The  rule  of  the  ancient  canon  lawr  was,  that  if  a  cIcn 
gyman  deferted  his  church  or  prebend,  without  jull  and 
neccfiary  caufe,  and  efpeciaMy  without  the  confent  of  the 
diocefan,  he  fliouid  be  deprived.  And  agreeable  hereunto 
was  the  practice  in  this  realm  ;  for  tho'xfome times  the  bi- 
fhop  proceeded  only  to  fcquedration  or  other  cenfuresof 
an  inferior  nature,  yet  the  more  frequent  puoiQiffieflt  was 
deprivation.  Gihf.  827. 
Rcfidenceby  the  2.  Regularly,  perfonal  rcfidencc  is  required  of  ccclcfi- 
aftical  perfonsjipon  their  cures  \  and  to  that  end,  by  the 
common  law>|  if  he  that  hath  a  benefice  with  cure  be 
chofen  to  an  office  of  baililF,  or  bedle,  or  the  like  fecuiar 
office,  he  may  have  the  king's  writ  for  hi«  difcbarge. 
2  Infl.  62^. 

For  the  intendment  of  the  common  law  is,  that  a  clerk 
18  refideot  vupon  his  cure  ;  infomuch  that  in  an  adtion  of 
debt  brought  again  (I  J.  S.  redior  of  D.    the   defendant 
pleading  that  he  was  demurrant  and  converfant  at  B;  in 
another  county,  the  plea  was  over- ruled;  for  ftnce  the  de- 
fendant denied  not  that  he  was  re<Sorof~the  church  of  D. 
'  be  {hall  be  deemed  by  law  to  be  demurrant  and  converfant 
there  for  the  cure  of  fouls,     2  /////.  625. 
RffHence  by    1       3.  By  the  ftatute  of  the  arUcull  deri,  9  Ed.  2.  ft.  I.  c.  8. 
fiatuic*  Yxi  the  articles  exhibited  by  the  clergy,  one  is  as  follows : 

Jllfo  barons  of  the  kind's  eacheqMr^  claiming  by  ihtir  priviUgt 
that  ibfy  .ought  to  m^ike  anjiuer  to  no  complainant  out  0/  tb$ 
fame  place y  do  extend  the  jame  priviUge  unto  clerks  abiding 
there ^  called  to  orders  or  unto  rfhdence^  and  inhibit  ordinaries 
that  by  no  means  or  for  any  cauf^  fo  long  as  they  be  in  the 
exchequer^,  or  in  the  hinges  fervicey  they  Jhall  not  call  them  to 
judgment:  Unto  which  it  is  a  nl  we  red,  //  pleafeth  our  hrd 
the  -king,    that  Jvch  ilerks  as  attend  in  his ' fervice^  if  they 
offend,  Jhall  be  correal  by  their  orainaries^  like  as  other  ;  but 
Jo  long  as  they  are  occupied  ahout  the  exchequer,  they  JhaU  not 
be  bound  to  keep  refidence  1*1  thsir  churches  :  And  this  is  adied 
of  new  by  ibf  king*s  council ;   Ibe  king  and  his  anceflors,  fnce 
timeout  oj  mind,  have  ufed  that  clerks  which  art  employed yt 
hisferviee,  during  fuch  time  as  they  are  in  fervice^  JhaU  not  h 
compelled  to  keep  refidence  at  their  btneficts  5  and  fucb  things  as 
be  thought  neceffary  for  the  king  and  common wealthj  ctigbt  not 
to  be  Ja id  to  be  prejudicial  to  the  liberty  of  the  church. 
^  If  they  offend^   This  extendeth  only  to  offences  or  crimeS| 

wbereot  the  eccleliadicat  court  hath  cognizance,  as  herefy, 
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adultery^  and  the  like;  which  the  ordinary  may  cprreft  ; 
and  not  unto  civil  a^Vions.     2  In/i,  624.   « 

Added  of  new  by  the  kings  council]  By  th's  is  meant  the 
parliament,  or  common  council  of  the  realm,  as  it  is 
termed  in  original  writs,  and  in  other  les;a]  records,  and  fo 
it  is  taken  in  other  a£ts  of  parliament,  and  in  the  preamble 
of  this  ad  alfo,     2  Injl,  624. 

Thatzli'ks  which  are  empiye  i  in  his  frrvue]  This  is  ge- 
nera], >and  not  limited  (as  the  former  is)  to  the  pnviirge 
of  t^e  exchequer;  but  extcndeth  to  any  other  for  vice  for  ' 
the  king  and  commonwealth.;  as  if  he  be  employed  as  an 
ambaiTador  into  any  foreign  nation,  or  the  like  fervice  of 
the  king,  which  is  for  the  publick,  which  ever  muit  be 
preferred  before  the  private.     2  In/L  624. 

Thi  king  and  bis  anceftarsfmce  time  cut  of  mind  have  ufed] 
The  cjcrgy  in  this  parliatnenj  inveighing  vehemently 
againft  this  anfw^r,  and  that  it  tended  to  the  breach  of  the 
ecclcfiafiical  liberty,  which  was  granted  to  them  >by  magna 
'charta,  and  often  confirnied  by  other  a£lb  of  parliamen:, 
that  the  church  <?/■  England  Jhall  be  free  ;  to  ihis^t  was  ap-,; 
fwered,  that  the  words  fubfequent  in  the  m^gna  charta 
explained  thefe  words,  and  /ball  have  ail  hn  whoU  rights 
and  iJUrttes  inviolable  ;  fo  as  the  clergy  cannot  claim  any 
right  but  Jus  fuum^  nor  any  liberty  \>\ii  libtrtates  fuas  (as 
the  worc!s  arc) :  and  the  point  here  in  queflion,  viz.  to 
proceed  a^ainil  a  clerk  for  non-rcfidence^  wiuld  he  was  in 
the  king's  fervice  for  the  commonweal th,  was  neither  yW 
fuum^  nor  iibertas  fua^  but  liber  ias  regis,  ,  And  t  herd  ore 
the  parliament  thuught  ir  fit  to  declare,  that  the  king  and 
his  anc^flors  had  ufed  thii  liberty  or  prerogative  time  out  of 
mind  :  aitd  where  it  wa«>  faiJ,  that  this  tended  to  the  pre- 
judice of  the  liberty  of  the  church,  the  parliament  thereto 
anfwered  (which  is  worthy,  lord  Coke  fays,  to  be  written 
in  letters  of  gold),  Such  things  as  bethought  necrffu^-y  for  thg 
king  and  commoniLealihy  ought  not  to  be  Jaid  to  be  prfjuuicial 
to  the  Itbert)  of  the  church*     2  Inft.  624.  ** 

By  the  21  H.  8.  c.  13.  commonly  called  the  ftatute  of 
non  •  refidence :  As  well  every  Jpii  itual  perfon^  now  being  pfo^ 
fn^tcd  to  any  archdeaconry  deanery  or  digf:ity  in  any  monajUry^ 
or  cathedral  churchy  er  other  church  conventual  or  coHegiatey  •r 
hting  beneficed  with  any  parfonage  or  vicarage  \  as  all  and 
every  f fir  itual  per f on  and  pcrfonsy  %Mch  her  csfter  jhall  be  pro-' 
motid  to  any  of  the  fiid  dignities  or  benefices ^  ivlih  an^  parjon* 
age  or  vicarage^  Jhall  be  pcrjonally  refiUnt  and  abiding  in  at 
and  upon  his  faid  dignity^  prebend,  or  btntfue^  or  at  any  one 
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if  thimat  the  bafi;  and  in  cafi  biJbaBnot  ketpriftinaai 

one  of  t him  as  afpre/aid,  hut  abjent  btmfHf  wilfully  by  thefpace 

tf  na  month  togkthtr^  «r  by  the  ffaa  of  two  months  to  be  at 

fevefal  times  in  any  one  year^  and  make  his  rejidence  and  abid^ 

ing  in  any  othtr  places  by  fuch  time ;  be  fhali  forfeit  far  every 

fuch  default  10  /.  half  to  the  king^  and  half  to  him  that  will 

Juefor  the  fame  in  any  of  the  king*s  courts  by  Original  writ  of 

debt  bill  plaint  or  information^  in  which  aSfion  and  fait  the  di^ 

fendant  jhatt  not  wage  his  law  nor  have  any  effoin  or  proteGiem 

allowed,     f.  26. 

jfnd  if  any  ferjbn  or  perfms  fbaU  procure  at  tho  court  of 
Rome,  *9r  eljctvberej  any  liance  or  difpenfation  to  be  non^re^ 
fident  at  their  ford  dignities^  prebends^  or  b'mfices^  contrary  to 
this  ad  ;  every  fuch  per fon^  putting  in  executien  any  fuch  dif" 
penfatton  or  licence  far  himfelf^  fiail  incur  the  penalty  ofloU 
for  ivery  time  fo  doings  to  be  forfeited  and  rectftefed  as  afore 
faid^  and  fuch  licence  or  difpenfatien  fhalt  be  void^     f.  27. 

provided ^  that  this  a£t  of  non-reftdmce  fball  not  extend  nsr 
be  pr^udicial  to  any  fuch  /piritual  ferfon  as  fball  chance  to  be 
in  the  kin£s  f Of  vice  beyond  tfje  fea^  nor  to  any  per  fin  going  to 
any  pilgrimage  or  h9ly  place  beyond  the  fia^  during  the  time  that 
theyfhattfo  be  in  the  kinfs  fervice^  dr  in  the  pilgrimage  going 
andreiiaminghome\  nor  toanyfcholarorfcholarsbeing  convcrfant 
ondeAiding  for  fludyy  without  fraud  or  covin y  at  any  univeT'' 
Jity  within  this  realm  or  without ;  nor  to  any  of  the  chaplains 
ofthekingorqveen'y  daily  or  quarterly  attending  and  abiding 
in  the  king^s  or  queetC's  rrtojl  honour  able  houfliotd  \  mar  to  any 
of  the  chaplains  of  the  prince  of  prtncefs;  or  any  of  the  king*s 
cr  quoen*f  children^  brethren^  or  ftfters^  attending  daily  in  their 
honourable  hoi/Jhoidsy  during  fo  long  as  theyfhall  attend  in  any 
of  their  honjholdi  ;  nor  to  any  chaplain  of  any  archbijhop  or  hi* 
fiyop^  or  of  any  fpirifual  or  temporal  lords  of  the  parliament^ 
daify  attending  abiding  and  retHaininjg  in  any  of  their  honour" 
able  houfboldi  ;  nor  to  any  chaplain  of  any  dutche/s^  marquefSf 
(9untefsj  vifcountefsy  or  baronefs^  attending,  daily  and  abiding 
in  any  of  their  bsnourabfe  houjholds  ;  nor  to  any  chaplain  of  the 
lord  chaneelkr^  or  trgafurer  of  England^  the  kin^*s  chamber* 
latn^  or  Jhward  of  his  houfhdld  for  the  time  beings  the  trea* 
ftrer-emd  controller  of  the  king*s  mojf  honourab-e  houfhold for  the 
time  being,  attending  daily  in  any  of  their  hsn:urcbie  houjholds  \ 
nor  to  any  cha^) lain  of  any  of  the  knights  of  the  honourable  order 
of  the  garter^  or  of  the  chief  juff^a  of  the  king's  bench,  Huar^ 
ihn  of  the- ports y  or  of  the  mafier  of  the'  rcUs,  mt  to  any  chop* 
Mn  ofithe  king*sfecretary,  dean  of  the  chapel^  amnef  for  the 
time  betngy  daily  attending  and  dwelling  in  any  their  h^tijhobh, 

during 
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during  tbe  timi  that  tbiyJhaUfi  abide  and  dw^U  without  fraud 
9r  covin f  inx  any  of  the  faid  bonmrabU  houjholds ;  nor  to  the 
mafier  of  the  roUs^  or  dean  of  the  arches^  nor  to  any  cinmellor 
qr  commijfary  of  any  archhifiop  or  bijhopy  nor  to  as  many  of 
the  twelve  mafters  of  the  chancery  and  twelve  advocates  of  the 
arches  as  JhaU  be  fpiritual  men^  during  fo  hng  time  as  they 
Jhali  occupy  their  Jaid  rooms  and  offices  j  nor  to  any  fuch  fpi^ 
ritual  perjfoni  as  JhaU  happen  by  injun^ian  of  the  lord  chancels 
lory  or  the  king's  council^  to  be  bound  to  any  daily  appearanct 
etnd  attendance  to  anfwer  to  the  laWy  during  the  time  of  fuek, 
injunction*     f.  28* 

Provided  al/oy  that  it  JhaU  bf  lawful  to  the  king  to  givi 
licence  to  every  of  his  own  chaplains y  for  mn  refidince  upon 
their  benefices ;  any  thing  in  this  aCl  to  the  contrary  notwith* 
JJanding,     f.  29. 

provided  oljo^  that  every  duichefs^  marquifs^  count rfi^  bam 
ronefs^  widows^  which  Jbull  take  any  hufi  mds  under  the  degroo 
of  a  baron^  may  take  Juch  number  of  chaplains  as  they  mi^^ht 
have  dpne  being  widows ;  and  that  every  fuch  chaplain  may 
have  like  liberty  of  mn-rejidence^  at  they  might  have  had 
if  thar  faid  ladi^  0nd  m\ftrejf(s  had  kept  tbemfelves  u>idows. 

Promoted  to  any  archdeanconry^  deanry^  or  dignUy'\  ArdK 
dcaconries  and  de^nries  being  mentioned  firft,  theworl 
dignity  (according ^to  the  coovoiun  rule  of  the  interpreta- 
tion of  ilatutes}  (ball  oot  extend  to  higher  degree*",  a^  to 
archbi(hopfi  or  bifliops  >  but  only  to  dignities  of  the  like 
or  inferior  nature  to  ihofe  fpecifled.  But  if  a.  bilbo^  h% 
alfo  an  archdeacon,  deant  or  other  inferior  dignitary  ^net 
excepted  by.  this  fta'u(e)  by  commendanft ;  be  i%  as  fuch^ 
puoifh^ble  by  tbi^  flatute  for  non-refidenCe^     Gibf\  886. 

I)ignlity\  £.  41  J^lj^.  Broughton  and  GoufJey.  Infopma* 
tipa  upon  the  ftatiite  for  non^-refidence.  The  defendant 
pleaded,  that  he  was  chofcn  gofpeilcr  in  the  church  of  Sti 
Paul,  London ;  aqd  was  refident.  there  by  reaf'on  of  that 
dignity.,  At>d  it  w^f  thereupon  demurred.  It  was  ar* 
gued  for  th^  plaintiif>  that  this  was  not  any  dijj^m'ty  to  ex*- 
cufe  the  defendant.  The  civilians  divided  fpiritual  func- 
tions into  three  degrees ;  i.  A  funftion  which  hath  jurif- 
didjon ;  as  bi{]|iop9  or  dean.  2*  A  fpiritual  adminl&ra- 
tiqn  with  a  c^ure  i  ^  p^iffofl.of  a  chu;ch»  3.  They,  wi^o 
have  neither  cure  npi  jufifdi^^ion  ;  as  pcebendaries,  chap« 
laios,  and  fuch  likcu  And  they  defined  a  dignity  to  be^ 
an.ccdeAaftical  admintftration,  with  jurifdidion  or  power 
conjoiocd  f  and.  thereby  they  excluded  the  two  laft  de- 
grees from  being  any  dignity :  a  multo  fortiori^  the  com- 
mon 
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mori  Jaw  doth  fo  ;  and  for  that  purpofc  were  died  divers 
cafes  where  it  was  (hewn,  that  an  archdeacon  is  not  a  name 
of  dignity;  that  a  parfon  is  not  a  name  of  dignity;  aprovotl; 
n  precentor ;  a  chaplain :  and  particularly,  that  if  a  vicar 
of  St.  Paul's  harh  a  benefice  with  cure,  he  ought  to  be  rc- 
fident  upon  it ;  and  yet  that  this  ts  a  greater  dignity  than 
gofpelltr.  And  of  that  opinion  were  Popham  and  Glmch 
(the  other  juftices  being  abfent)  that  it  was  not  a  dignity 
within  this  fiatote.  But  they  would  advife  upon  hearing 
the  defendant's  counfei»  And  it  was  adjourned.  But  after- 
wards the  defendant  compounded.     Cro,  Elz.  663. 

Bentfices^  with  any  parfonage  nr  vicar  age"]  The  fcnfc  being 
fomewbat  imperfect  ^^  thefe  words  {land,  and  the  words 
differing  in  form  of  cKpreiTion  from  the  foregoing  part  of 
the  fenlence  ;  there  fcemeth  to  have  been  a  miftake  cither 
in  ihe  record  or  in  the  cranfcript,  and  that  the  words  (hould 
Hand  thus,  btncfi  id  ivjth  any  pofjonagt  or  vharage («). 
*'  Shall  be  perfonally  nfident]  In  thecafe  of  Sands  and  i'/ir- 
dir^  M.  44.  £//z.  Where  the  parfon  claimed  a  way  from 
his  houfe  to  a  hamlet  there  named,  and  it  was  not  ailed^cd 
in  his  plea  in  what  viil  the  faid  houfe  Was;  it  was  nevcr- 
thelefs  adjudged  to  be  good,  upon  this  reafon,  that  the  par- 
fon (hould  be  always  intended  to  be  refident  within  his 
parfonage.     Cri>.  Ehz,  898. 

Or  at  any  one  of  thm  at  ihi  lei/f]  So  that  perfnns  who 
have  a  plurality  of  benefices  with  cure,  or  thdifc  who  have 
a  benefice  and  dignity,*  or  benefices  and  dignities,  are  not 
puBifliable  for  non-iefidence  by  this  ftatute>  if  they  be  duly 
refidept  upon  any  on^  dignity  ol benefice.     Giiif,  886. 

By  the  aoc'cnt  canon  law,  where  a  benefice  was  an- 
nexid  to  a  dignity  rr  prebend,  the  perfon  was  not  obliged 
to  refidence  upon  the  benefice,  h\it  at  fhe  fupertor  church, 
where  his  attendance  was  fuppofedtobt  more  immediately 
neceflary.     Gibf,  887. 

But  abfnt  himfelf  wll/filfy]  So  that  if  he  bath  no  parfon- 
ag(^  houfe,  or  remove  by  advice  of  his  pbyfician  for  bet- 
ter .air  ia  order  to  the  recovery  of  his  health,  or  be  remov- 


(»)  This  reading  is  adopted  by  Serjeant  Runningcon  in  l>is 
edition  of  the-ftatucVs,  and  h  recognized  by  rhe  court  of  king'« 
bench  in  Jenkinfin  v.  Thomas,  4  T.  Rep,  665.  Where  it  wa* 
decided  that  the  carate  of  a  curacy  augmented  by  Qoeen 
Anne's  bounty,  (hough  bound  by  the  commoR  law  to  rrfitie 
on  his  benefice,  is  not  fubjed  to  the  penalties-  of  the  21  //•  ^' 

it  being  neither  a  parfonage  or  vicarage, 

cd 
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cd  and  detained  by  imprifonment,  or  the  like;  he  is  not 
puniflsable  within  this  ftatute,  which  fuppofinh  the  abfence 
to  be  voluntary.  Infomuch  that  an  information  upon  the 
ftatute  hath  been  adjudged  infuflicient,  for  want  of  the 
v^ord  wilfully  cxprefsly  inferred,  which  the  court  agreed 
was  of  foice,  and  mtjlt  be  in  of  necelTuy.     Cibf,  887. 

jind  make  his  nfidence  and  ahidifig  in  any  othir  places']  Al- 
iho'  by  the  ftatute  of  the  13  E/iz.  r.  20.  where  the  words 
arc  ordinarily  rejident  and  jerv\n<i  the  cure^  a  perfbn  may  live 
in  another  pari(h,  and  yet  rhe  leafe  (})ali    nut  be  void,  in 
cale  he  ferve  and  attend   his  cure,  at  the  proper  feafons  ; 
yet  by  this  ftatute,  where  the  words  arc,  that  he  Qiall  be 
abiding  in  at  and  upon^  and  not  abiding  in  any  other  place^ 
it  rs  not  only  non-relidence  to  dwell  in  another  parifli, 
in  cafe  rhe  incumbent  hath  a  parfonage  houfe  to  dwell  in, 
but  it  is  alfo  non-refidence  fo  dwell  in  another  houfe  of  the 
fame  parifh.     Becaufe  the  ftatute  was  made,  not  only  that 
the  cure  (hould    be   ferved,    and  hofpitality  maintained; 
but  alfo  that  the  parfonage  houfe  (hould  be  upholden,  and 
preferved  in  a  condition    fit   for   incumbeots  to  live  in, 
which  cannot  ordinarily  be  fuppofed,  if  the  prefent  incum- 
bent doth  not  inhabit  it.     And  if  the  ftatute  fliould  be 
otherwtfe  conftrued,  many  inconveniencies  would  iofue. 
For  parfons  would  purchafe  other  houfes  within  their  pa- 
rishes, and  be  always  refident  upon  them^  and  fufFer  their 
parfonage  houfes  to  decay,  and  impoveri(b  their  glebe,  and 
jnrich  tneir  own  pofleffions,  in  prejudice  of  their  fucceflbrs. 

G/^/:  887.  - 

For  thefe  reafons,  tho'  the  incumbent  in  one  cafe,  de- 
mifmg  the  parfonage  houie,  reftrved  a  chamber  to  him- 
fetf ;  and  in  another  cafe,  held  the  whole  parfonage  houfe 
in  his  own  hands  and  occupation,  and  kept  it  in  good  re- 
pair ;  yet  both  thefe  were  affirmed  to  be  non-refidence 
within  this  ftatute:  becaufe  it  appeared,  that  the  incum« 
bents  were  perfonally  refident  in  other  houfes ;  even  tho\ 
in  the  fecond  cafe,  the  houfe  he  refided  in  was  within 
twenty  yards  of  the  re£lory  >  and  the  fit  ft  alfo  was  in  the 
fame  town.     Gibf.  887.     2  BrownL  54. 

In  ihe  cafe  of  Laur  and  Ibhetfon^  £^  ji  G,  3.  In  an 
adion  of  de^t  upon  this  ftatute,  a  verdid  was  given  for  the 
plaintiff,  fubjed  to  the  opinion  of  the  court,  upon  the  fol- 
lowing cafe.  The  defendant  Dr.  Jbbetfm^  being  beneficed 
with  the  redory  of  the  parifli  of  Bujhty^  to  which  there  is 
a  good  parfonage  hoofe  belonging,  during  ail  the  time 
mentiorred  in  the  declaration  performc^d  the  duty  (f  reflor 
cf  the  faid  parifh,  but  was  perf^^nally  refident  and  abiding, 

in 
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Id  md  upon  a  dwelling  houfe  bdongihg  t6  htixifelf  in  the 
faid  paiifli^  and  not  in  and  upon  the  faid  parfonage  houfe 
belonging  to  the  faid  re^lory.    The  defendant  alfo^  during 
all  the  time  aforefaidy  was  archdeacon  in  and  throughout 
the  whcde  archdeanconry  of  St.  Alban't,  which  is  an  ec- 
cfefiaftical  dignity,  with  jurifdidioo  of  granting  Jitences 
for  (tianiages,  probate  of  wtlls»  and  letters  of  admintftra- 
fion.     He  h»s  a  feat  in  the  church  of  Sr.  Alban*s,  has  a 
deputy  regifter  who  lives  at  St.  Albania  and  keeps  an  office 
therd  :  but  the  feal  of  office  is  kept  by  the  defendant  in 
his  of»n  cuftody,  to  whom  (he  faid  deputy  regifier  applies 
for  the  ufe  of  the  feal  and  the  difpatch  of  bufinefs.     The 
hoyfe  in  which  the  defendant  refided  i«  wrthin  the  limits 
*  of  the  faid  archdeacohry,  but  is  not  belonging  nor  is  there 
any  houfe  which  doth  belong  td  the  faid  archdeaconry  as 
an  archidiaconal  houfe.— — By  lord  ^itfifi/F//^ chief  juftice? 
The  words  of  the  ad  are  very  ttrong,  **  That  every  fpiritual 
•'  perfon,  promoted  to  any  archdeaconry  deanry  or  dignity; 
^^  or  benefii<ird  wifh  any  parfonage  or  vicarage^  {hall  be 
*•  pCffonaHy  refident  in  at  arid  vpdt  his  faid  dignity  or  be* 
**  nefice»  or  at  one  of  thcofi  at  the  leaft/*     The  determi- 
nations upon  adjudged  cafes  are,  that  if  he  doth  tiot  refide 
upori  one  or  the  other,  he  is  within  the  penalty ;  and  that 
if  there  be  a  houfe  upon  the  parfonage  cfr  dignity^  he  muft 
refnie  in  ihar  houfe,  it  riot  be^ng  fufiicient  to  refide  in  any 
other  houfe,  tho'  it  be  within  the  fame  parifl)  (jr).    If  there 
be  no  hcufe,  then  indeed  he  may  refide  where  be  will, 
provided  it  be  within  the  pari(b :  for  he  cannot^  upon  a 
penai  a£ly  be  puniftied,  for  not  rrfiding  iti  alioufe,  when 
theie  rs  no  houfe  Foi'  him  to  refide  in.     And*  his  lordlhip 
tvas  of  opinion,  rhat  the  plaintifF  (hould  have  judgment.-^ 
By  Mr.  jurtice  A^dn^  He  muft  fefidc  in  the  houfe,  if  there 
be  one.     The  not  having  it  in  his  power  to  keep  refidcnce 
ups)n  his  archdeaconry  becaufe  there  was  no  houfe,  can* 
-not  excufe  him  for  not  refiding  upon  his  parfonage^  where 
there  was  a  houfe.     This  excufe  goes  no  further  than  to 
the  not  refiding  where  there  was  no  houfe  to  reAde  in.— 
Mr.  juftice  ^^///«  and  Mr.  juftice  /^Jhhwrft  were  of  the  fame 
opinion,  that  it  was  neceflary  for  the  defendant  to  hlv6 
itMc^  in  the  parfonage  houfe,  as  there  was  one  :  that  the 
refiding  in  another  houfe,  thd'  with  hi  the  parifll,  was  not 
fufficient^  and  tba:  there  being  no  houfe  belonging  to  the 
archdeaconry  was  no  excufe  for  bis  not  refiding  uponliis 


(jc)  2  Broxvnicno  54. 
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parfonage»  wh^re  tbere  was  a  ps^fonage  boufe  in  which 
he  might  have  rcfidcd,— — And  by  the  whole  court  judg- 
ment way  given  for  the  plaintiflF.     BuK  Mans/,  2722. 

Tbere  was  afterwards  a  cafe  in  the  fame  court,  £.>i6 
G»  3.  jyilkinfon  and  Clerk ^  where  there  was  no  parfonage. 
houie,  and  therefore  the  parfon  abfented  himfelf  intirely^ 
and  did  not  reHde  in  the  parlfli  at  all :  And  the  court  held, 
that  tho'  impof&bilities  will  indeed  excufe,  yet  he  rouft 
COOK  as  near  as  he  can  to  refiding  in  the  parfonage  houfe, 
he  muft  refide  fosoewhere  within  the  parifli.   Bur.  Mamf. 

Hi  Jball  fonfeit  for  every  fuch  default  10 1.]  This  (Dr. 
Gtbfon  ob(erves)  is  a  coercion  upon  incgmbents,  which 
may  be  ufed  by  any  perfon  or  perfons  whatfoever  {z)  \  and 
doth  not  fuperfede  or  afFecl  the  right  that  the  ordinary 
hath,  by  the  laws  of  the  church,  to  punifh  non-refidence 
by  ecclefiaftical  cenfurea  :  which  (in  cafe  of  obHinacy  oa 
the  part  of  the  incumbent)  may  be  carried  (as  was  faid 
before}  to  deprivation*  Gibf  887  (tf). 
.  But  this  hath  been  denied  by  others,  who  contend,  that 
the  ftaiute  fuperfedeth  the  canon  law  in  this  particular, 
and  is  now  the  only  rule  and  meafure  of  proceeding.  The 
reafops  which  have  been  alledged  on  each  fide,  will  fall  in 
in  after  the  three  next  ftatutes,  which  are  fupplementary 
to,  and  illuftrate  in  fome  refpe^ls  this  fiatute. 

In  any  of  the  tinges  caurts']  That  is,  as  is  further  exprelT- 
ed,  where  there  may  be  eflbin,  wager  of  law,  and  pro* 
tedion  I  and  therefore  not  before  the  juftices  of  affile,  or 
of  oyer  and  terminer.     Gibf  887. 

So.  In  the  cafe  of  Garland  and  BitrtBn^  M.  12  G.  2.  An 
information  was  brought  at  the  affixes,  againd  the  defend- 
ant for  non-refidence  upon  this  ftatute ;  by  which  the 
action  is  given  to  him  that  will  fue  in  any  of  the  king's 
courts,  by  bill  plaint  or  information,  in  which  no  efToiti 
is  to  be  allowed.  And  upon  demurrer  the  court  held, 
that  it  would  not  lie  at  thf  aflizes,  but  mu(l  be  br«ugbt^ 
in  the  king's  bench.     For  the  21  fa.  c,  17.  never  intended 


(y)  A  remedy  to  this  iuconvenience  is  introduced  by  twa* 
modern  t&s  of  parlianient,  \y  G,  ^,  c,  ^^.  and  zi  G.  3.  c.66. 

See  Cflebe  lanDs  i .  /V  the  mete,  and  3Dilayflmtlon0. 

(k)  And  in  an  adion  for  this  penalty  the  want  of  a  par- 
fonage houfe  is  no  excufe  for  the^  incumbent's  refiding  PMt  tf 
tbepwrijb,     WiUtinfen  qui  turn  v.  AlUt^  Covff.  429. 

(#)  See  SHpifMifoii /9  ri6r  M/r. 
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to  give  a  new  jurirdidion  to  the  affiz^s,  in  cafes  where 
they  had  it  not  before.     A'/r.  1103.  {h) 

Shali  procure  at  the  court  of  Rome,  of  elfewhirt^  any  It* 
cenie  or  difpenfatlon  to  be  n^n  refident^  contrary  t§  this  ajf]  In 
our  ecclefiaibcal  records,  we  find  abundance  of  licenfes 
for  non-refidence,  granted  by  the  ordinaries,*  on  account 
of  attendance  upon  bifhops,  abbots,  earls,  barons,  and 
the  like;  which  licenfes  were  fo  limited,  as  to  continue 
in  force  for  a  year,  or  two,  or  three,  or  fo  long  as  they 
Ihouid  cominue  in  their  lord's  fervice.  And  the  provifoes 
in  this  a£t  (Dr.  Gibfon  obferves,  according  to  the  fore- 
going dodlrtne)  being  only  exemptions  froor  the  penalties 
of  it,  the  fame  canonical  obligation  (he  fays)  reds  upon 
thofe  as  well  as  other  incumbents,  who  defire  at  any  time 
to  be  non-refiden^  on  fuch  occafiops,  namely,  to  pray  and 
obtain  the  licence  of  the  bifhop,  and  to  return  to  relidence 
when  cited  and  admonilhed  by  him  ;  or  other  wife  to  be 
liable  to  ecclefiaSicjl  cenfures,  in  fucb  manner  as  they 
were  before  the  making  of  this  ad.     Gibf  887. 

To  any  per/on  going  to  any  pilgrimage'\  It  is  thought  fit 
here,  and  in  the  fubfequent  claufes,  to  recite  the  excep- 
tions at  large,  that  the  whole  taken  together  may  be  the 
better  underftood  \  notwithftanding  that  divers  of  thefe 
particulars  are  now  of  no  (ignification,  as  this  (for  in- 
ftance)  concerning  pilgrimages,  and  thofe  in  fome  ci  the 
following  (latutes  concerning  the  officers  of  the  court  of 
augmentations,  the  mafter  of  wards  and  liveries,  and  the 
like,  which  are  now  aboHQied  by  ad  of  parliament. 

Nor  any  fcholar  being  cofiverfant  and  abiding  for  fluiy^ 
without  fraud  or  covin^  at  any  univer^ty'j  Inftances  of  fuck 
licences  in  the  ecclefiaftical  records  are  without  number ; 
but  becaufe  they  were  much  abufed,  to  the  cloaking  of 
idlenefs  and  diiTolute  living,  under  pretence  of  ftiidy,  they 
were  fpecially  regulated  and  limited  by  the  ftatute  of  tbe 
28  //•  8.  c  13.  hereafcer  following. 
~^^^^~^^^"~"''~^"~'^"~^""^'~^'^~"^""*"""'~~~~^"^"""^^"— ""^^^■"■^■^■^^"'■^■^^"-^■«"— ^— ^— •^^— ^^— ""^"~^* 

{6)  Sec  alfo  Leigh  v.  Kent,  3  T,  Rep,  362,  where  afttr 
verdiSi  tbe  court  held  that  an  affidavit  that  the  ofFeoce  was 
committed  in  the  county  where  the  adlion  was  brought,  and 
wiibin  a  year  before  the  bringing  of  it,  according  to  the  21 
Jac.  I .  c.  4.  was  Dot  necefl'ary  in  an  adioo  upon  the  ftatute  21 
//.  S.  brought  in  tbe  foperlor  courts.  However  the  o^ce 
mull  be  laid  within  the  pj^oper  county.  BtUl  N.  P.  196.  and 
the  ptnaUy  being  half  10  the  king  and  half  to  the  ioforjoer, 
the  adiion  mud  be  brought  by  the  informer  .within  one  y&^ft 
or  for  default  of  fach  purfuit,  for.  the  kiag^  within  two  yeiri 
after  that  year  ended,  by  the  31  £i/z.  r.  5* 

7  Nor 
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.   Mr  U  avy.fbaphin  cf  anjf  archbi/b^p  or  HJh^p,  or  of  My 

fplrttual  or  imporal  lords  of  tht  p^rliaffifntl  The  feryice  o£ 

the  biQiop  is  allowed  by  the  c«non  law  co  be  t.  fulEcient 

licence   for  .non-refldehce:  For  the  necefTiry  care  aiatt 

bufineCs  of  a  diocefe  do  require^  that  the  biihdp  (liould 

have  the  affiftance  of  one  or  chore  clergymen.     And  fin^e 

i(  19  much  caGer  to  find  a  proper  ciirate  td  (crve  a  parifli, 

than  a  proper  perTon  to  'advife  and  uBfk  th^  hi(bop  in  the 

general  care  of  the  diocefe;  the  law  confidera  the  perfoo 

who  abides  with  the  bilhop  for  thefe  purpofes   as  more 

tifefuliy  employed,  Chan  if  he  were  confined  to  the  care  of 

one  pariih. only.   BilhopS\\tT\Qc\i*$cbargiintbtjiar  1759* 

P'Jgif^*     And  the  ftatute  hach  extended  chi»  exei^ption  Co 

other  cafes  not  exprefsly  m^iuioned^  in  the  canon  law ;  as 

to  the  chaplains  of  the  nobility  and  great  officers  q(  the 

crown :  tho'  cafes  of  this  kind  had  ufually  been  difpenfed 

with  before  the  aA :  which  difpenfations  were  founded 

upon  the.  general  power  referved  to  the  biihop  by  the 

canon  law,  to  difpenfe  where  there  appeared  to  him  co  be  tf 

jufl  and  tiofonahU  caufi.    And  fince  the  virtue  and  example 

of  gteat  arid  potent  fomilies  tnuft  necefiarily  have  a  great 

infljence  upon  the  manners  and  religion  of  any  country; 

it  was  thought  reafonable,  to  difpenfe  with  the  perfonal 

attendance  of  an  Incumbent  in  his  paridi  whilft  he  was 

employed  in  performing  the  officer  of  his  fundion  in  fucb 

families,     /i,  p.  0»  10. 

During  ibt  ti/He  thai  ihey  JbaU  fi  abide  and  dwell  without 
fraud  or  covin^  in  any  of  the  faid  honourable  hou/bjlds']  The 
ftatute  confiders  the  fervicd  of  the  chaplain  in  the  houf- 
bold  of  his  lord,  as  the  only  ground  of  the  exemption ; 
and  it  cannot  be  doubted  (Dr.  Sherlock  fiys},  buf  tnaC 
fuch  fervice  is  only  meant,  as  is  proper  and  peculiar  to 
the  office  of  chaplaint  And  therefore  a  ntere  retainer  (he 
feyl)  of  a  clergyman  Co  be  chaplain  to  a  nobleman,  un* 
lefs  he  afiually  abides  and  dwells  in  the  nou(holdp  is  no 
title  to  the  exemption  of  the  ftatute ;  and  if  one  retaineSi 
and  titled  chaplain  abides  in  the  houfiiold  to  do  any  other 
fervice,  and  not  the  fervice  of  a  chaplain^  it  is  nr>t'fucb 
an  abiding  as  the  (tatute  intends^  but  is  fraudulent  and 
•  covings*     Id.  j.  10,  II. 

//  Jhall  be  lawful  to  the  ting  to  give  licence  to  eyerj  of  bh 
own  cbapldins  for  non-rejidince}  In  the  former  putt  of  the 
zSk  it  v(rai  exprefied,  that  the  feveral  chaplains  therein 
mentioned  might  be  difpenfed  withal  for  their  noo  refi* 
denee^  during  fuch  time  only  as  they  (btuld  be  and  re- 
inaio  id  the  Houfliold  of  thofe  who  retained  them;  but 
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this  clauTe  feemeth  to' contain '<;ne'  exception^  to  that  IudU 
tationt  with  regard  to  the  ehaplains  of  the  king;  who 
inay  (as  it  ieemeth)  bf  thii  claufe  give  licence  to  any  of 
Ilia  own  chaplains  for  non-refidence  generally9  and  not 
only  during  the  time  of  their  attendance  in  the  hou(boM  t 
And  this  provifo  Icemech  only  to  be  a  faving  of  th^  king*t 
Tight  which  he  bad  before,  as  is  fet  forth  in  the  anfwer  to 
^ne  of  the  artieiili  cteri  before  mentioned,  and  in  tbe 
'tomivnt  thereupon. 

^bali  tdh  any  huflands  under  the  dtgra  o/ahanny  If  any 
tif  thtfe  retainetfa  chaplains,  according  to  this  fiatute» 
%xiA  afterwards  takeih  to  bufband  one  of  the  nobility  (as 
it  waa  in  ASlm*^  cafe,  where  the  baroneG  Mouoteag^e, 
afteriich  retainer,  took  to  hiriband  the  lord  Compton] ; 
the  retainer  remaineth  in  force  notwithftanding  ftich 
Iharrtage,  and  the  chaplains,  16  long  as  they  tend  upon 
her«  (hairnot  be  adjudged  non-refidenis  within  this  ad. 

By  the  25  H.  8.  t.  16,  ff^mgas  hy  thi  JtituU  tf  At 
SI  H.  8.  C.  13,  //  wat  Wdainid^  that  artain  bonaurMi 
ferfirtSt  as  xviU  fpiritual  as  temporal^  /hall  have  chaplains  bi^ 
-ntJUid  with  cure  tofirvi  iheM  in  thtlr  hontmrabU  bot^ii^  wbiih 
chaplains  Jhall  not  incur  the  ddnger  of  any  penalty  9r  Mfeitun 
made  tr  dt eland  in  the  fame  parliament j  for  hon^rejiaenca  tipm 
^biir  /aid  benefices  j  in  ivhicb  ail  no  provijion  was ,  madi  /et 
any  of  tbe  king^s  judges  of  his  high  courts^  common^  calUd  the 
iinfs  bench  aiid  the  comthon  phce^  except  only  for  tha  cbi4 
judge  -^f  the  kin^s  benchj  nor  jor  the  chancellor  nor  the  chief 
baron  of  the  kitig*s  exchequer^  nor  for  any  other  inferior  perfons 
being  of  thi  king^s  mofl  honourable  council :  //  is  therefore  onaO* 
idf  that  as  well  every  judge  of  the  jfc/id  high  courts^  and  the 
thancellor  and  chief  baron  of  the  exchequer ^  tbg  ^""f  *'  generd 
attorney  and  general  filicitor^  for  the  time  that  ./beUl  he^  JhsA 
ani  may  retain  and  have  in  his  houje'or  attendant  ta  bisfer/on, 
^ne  chaplain  having  one  henefce  with  cure  of/oulsy  which  may 
1>e  abfent  from  his  faid  benefice,  and  not  reiident  upon 
the  fame ;  the  faidflatute  made  in  the  /aid  one  and  twontietb 
jear^  of  any  other flatute^  a£i^of  ordimme  to  the  contrary  not* 
iuithfianding. 

3y  the  28  H.  8.  c.  1 3.  Whereas  divert  perfini  ^fder  co* 
lour  of  the  provifi  in  theaSi  of  the  zi  H.  S.  c,  ij.  whsfbex* 
entptetb  perfons  converfant  in  the  univerfuiesfor^ud^^firom^ 
penalty  of  non-refidessce^  contained  in  the  '/atd'ei^i/do  rofortto 
fbe  uniijerjttics,  where  under  pretence  0/ Jlt^y^thQ Svo  di^ 
Vhelyi nctbit^'prc/itifjg  themfelves Jby  Judy  at, aSL ' bif  Yosifitm 
^tt$  tisneits  iiUnefs  and  othit^fq/Jtinis  i  it  is  pial^ti; .Oai  iff 
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ptrfins  uAo  JhaU  be  to  any  htntfia  or  btneficei  promoted  as  is 

tfirifaiii  being  abovi  sbe  age  c/ forty  ygars  (the  chancellory 

vice-cbanuflor^  commijfary  of  the  fatd  univerjtties^  wardens^ ' 

dians^  provofls^  prefidints^  reSlon^  majitrs^   principals^  and 

other  bead  rulers  of  cdlegts^  halls,  and  other  houfts  or  placet 

corporate  within  thefaid  univtrfitieSj  dehors  of  the  chair ^  read'- 

trs  of  divinity  in  the  ccmmon  fchools  of  divinity  in  the  fait 

univorfitieSf  only  excepted)  /hall  be  refucnt  and  abiding  at  and 

upon  omg  of  the  feud  benefices^  according  to  the  inttnt  and  trui 

meaning  of  tbi  faid  former  a£!^  upon  fuch  pain  and  per^alties  '^ 

as  bo  coHtamid  in  the  faid  former  a£i^  made  and  appointed  for 

fkch  btnefUed  potfoins  for  their  non  refidonce ;  and  that  rone  of 

tbi  /aid  bmefieed  perfosu^  being  above  the  age  af^refaid^  except  \ 

before  except^  (hall  be  exeufed  of  their  non-refidence  upon 

the  faid  beneftes^for  that  tbty  bejludents  or  refiants  within  the 

/aid  univerftties  i  any  provi/Of  or  any  other  claufe  or  fenience 

containtd  sn  the  faid  former  a£f  of  nonreftdence  er  any  other 

thing  to  the  contrary  in  any  wife  notwit'rjianding* 

And  further^  that  all  and  fmgular  fuch  beneficed  perfons^ 
being  under  the  age  of  forty  years,  reftant  and  abiding  witbiji 
the  faid  univerfities^  /ball  not  enjoy  the  privilege  and  liberty 
of  non-re(idence,  contained  in  the  provifo  of  the  faid  former 
a£ly  unlefs  he  or  they  be  prefent  at  the  ordinary  U£2ureand  lec^ 
tures^  as  well  at  home  in  thiir  boufet^  as  in  the  common  fcbool 
or  fcbools,  and  in  their  proper  perfan  keep  fopbifmsy  problems^ 
difputations^  and  other  exercifes  of  learnings  and  be  opponent 
and  refpomdent  in  the  fame^  according  to  the  ordinance  eutdfla^ 
tktes  of  the  faid  univerfitien  any  thing  contained  in  the  faid 
provifoy  or  former  a^  to  the  contrary  nstwithftanding. 

Provided  always y  that  nothing  in  this  ja£t  Joalt  extend  to  any 
per/on  who  /ball  be  reader  of  any  publick  or  common  USture  itt 
divinity 9  law  civile  p^yfi^k^  phiU/aphyy  humamtyy  or  any  of 
the  liberal  fciences^  or  publick  or  common  interpreter  or  teacher 
of  the  htbrew  tongue^  chaldecy  or  greek ;  nor  to  any  perfons 
above  the  age  of  forty  years^  who /hall  refirt  to  any  of  the  faid 
umverfities  to  proceed  doStsrs  in  etivinity^  law  eivily  or  phjfick^ 
for  the  time  of  their  faid  proceedings,  and  executing  of  /uch  fkf'- 
mansy  difpytationsy  or  U^uresy  which  they  be  bound  by  the 
fiatutes  of  the  vnivetfities  there  to  do  for  the  faid  degrees. fa 
obtained. 

By  the  3  J  H*  8.  c  a8.  Whereas  by  the  aa  of  the  ai  /f. 
8.  c.v%.  itwoi  ordained,  that  certain  honourable  perfons^  and 
other  of  the  king*s  counfellors  and  officers,  as  well  fpiritual  eu 
temporal^  /bould  and  might  have  chaplains  benfficed  with  eure^ 
to  ferae  and  attend  upon  them  in  their  houfeSy  which  chaplains 
/hall  not  incur  tbt  danger  ff  any  penalty  or  forfeiture  made  or 

^  a  declared 
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Auldrti  in  the  fati  cQ  ftr  non^refidena  upon  their  faU  hem- 

fic€% ;  in  which  adf  no  previji$n  it  madi  for  any  of  the  head 

offutrs  of  fhi  kinf^^  xouru,.af,^  thi  duchy  of  Lancojltr^  the 

fcowts  of  ammentaiions  lof  4f  revenues  of  the  crwm^  the  firji 

fcuits  and  (aubstibf  nra/lfr  rfhis  majejlfi  wardi^  and  Hviries^ 

ihe.gmra/JitrViyDrs  '^fhis  Jandsp  andotbtr  bis  majejly^s  courts ; 

Itjs  tbtrejori,pn<^id^  that  tbs  chamellor  of  the  /aid  court  of 

'  tf)iL'duchyofLp^a^er»^  the  cbancdlor  of  tJ^e court  of  augment 

'  taUW%  the  €h4inullir\f  the  court  of  frfi  fruits  and  tenths^  the 

fnajier  cf  his  tm^efly  s  wards  and  liveries^  and  eaoerj  of  the 

,  kin^.s  geniralju^vfyors  ofbs  lands^  the  treafurer  of  bis  cbam- 

.  b€r^.(ind  the  groom  of  the  JhU^  and  every  of  theatj  fballand 

"-may.  ntatm  inM^^AoH^f  or  attendant  unto  bis  ftrhn^  9ne  chap* 

^  fain  having  one  ben^ce  with  cure  of  fwis  whkn  fliay  be  ab« 

^  fent  Trom  the  faivl  benefice,  and  non-r^fident  upon  the 

'  iamfe;  tlepsdjiatutetnadeinthefaidtuointyfir/lyearofbis 

majefifsnign^  of  any  other  Jlatutcy  a^,  or  ordinance  to  tbt 

contrary  notwttfi/tanding^ 

Provided  always^  that  every  of  the  faid  chaplains  fo  bdng 

ben/ficid  as  a/orefaidy  and  dw/lUng  with  any  the  officers  afort'^ 

namcd^Jhalt  repaisktwice  a  year  at^  the  Uafi  to  bisjaid  benefite 

and  csere^  and  tbero  abide  for  eight  days  at  exfery/ucb  time  at 

the  le^^to  v^  and  injiru£l  his  faid  cure ;  vn  pain  of  ^Jh. 

^for  every  titat  fo  failings  ^^jf^^  the  king^  and  half  to  Mm  dkot 

vdtlfui  fir  the  fame  in  any  of  the  king^s  courts  of'tacord^  in 

which Jutt  no  ejfoin  proteflson,or  wager  ofhwfhallbo  alhwed* 

..And.  here  the  qgeftion  comes  to  be  reconfidered.  How 

far  tbefe  ftatutes^;  taken  together^  do  .fuperfede  the  canon 

Mav».  fo  as.  to  take  away  the  power  which  the  ordinaty 

.  had  before^  of  Lojoining  refidencje  to  the  clergy  of  his  dio* 

cefe«.  It  feems  to.be  clear,  that  before  thefe  iiatutes,  the 

bilhops  ol  (bis  realm  bad  and  ^excercifed  a  power  of  calline 

\tbeir  clergy  io  refidence;  Kut  more ,  frequently,  they  did 

.  not  eiert  tbU  4?owef ,,  which  io  far  forth  yas  to  the  clergy 

.  a  virtual  difpenli^ioa,  for  .poo-reCiden(;f>  ,jSti|t,tb(s  ooc 

exerting  of  the^  P9^  w!a^  F^^^^i^PiP^^  ^ff^y?  w[jf«K»7 1 
for  they  wcret  uoder  tbc.contpjllwgwflueiici  oJt^^tb$.|K)pe, 

'  who  granted  difpenfatiohs  of  "Qonri;eEdence  \Q. /is  lixapy  " 
would  purcbaCe  them^  and  difp6T<;d'pf  abui^ance  of  eccle- 

.  fiaftical  preferments  to  foreigners  who  never  rejiiddl  "fiere 
at  air.  The.;kiog  alio,  as  appc^arj,  had  a  power  to  re« 
quire  the  fenrice  of  clergymen  'p\  and  confequeotij  in  foch 
cafe  to  difpenfe  with  them  for  'non  relidence  upfNf^  tbctr 
benefices*  This  power  of  the  king  is  referred  to  ^iin  by 
the  aforefaid  t&  of  the  21  A  t.  c.  13.  Biit,|{l'is  the 
power  of  ditpenfiiuoa  in  die  two  former  cafa  wbicfa  b  io- 

tended 
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tended  to  be  taken  away,  namely,  by  the  b!(hop,  and  by 
the  pope;  and  by  the  faid  ad  refidefice  is  ihjjjned  co  the 
clergy  under  the  penalty  therein  mentioned,  notwitbfiand- 
ing  any  difpenfation  to  the  contrary  from   the  court  of 
Rome  or  ^Ifewhere}  with  a  provifo  nevertbelefi,  that  the 
faid  iSt  (ball  not  extend  nor  be  prejudicial  to  the  chaplains 
acid  others  therein  fpectally  excepted      It  is  argued,  that 
this  afl  being  made  to  ttSt'ify  what  had  been  infufficirnt 
or  ineffciSual  in  the  canon  Uw,  and  infli^ling  a  temporal 
penalty  to  inforce   the  obligation  of  reddencr^  the  par- 
liament intended  that  the  faid  ar.t  Chould  be  from  thence* 
forth,  if  not  the  fole,  yet  the  principal  rule  of  proceeding 
in  this   particular ;  and  confequently,   that  the   perfooa 
excepted  in  the  z&  need  no  other  exemption  than  what  ia 
given  10  them  by  the  ad  of  their  non*  refideoce.    Unto. 
this  it  is  anfwered,  that  the  Intention  of  th^  s^St  was  not 
to  take  away  any. power  which  the  bifhop  had  of  injpini|)g 
refidence,  but  the  Contrary  ;  namely,  it  wasr  to  take  away  ^ 
that  power,  which  the  bifbop  or  pope  exercifed  of  graot- 
ingdifpenlations  for  non-reildence, « that  ts  to  fay,   the 
ad  left  to  them  that  power  which  was  beneliciat,  anti  only 
took  from  them  that  which  tended  to   the  detriment  of 
the  churchy  ^nd  confequently,  that  the  bifbop  may  in<f 
jein  r^fidence  to  the  clergy  as  he  might  before,  only  he 
may  not  difpcnfe  with  them  as  he  did  before  for  non-refi* 
dence.     /Vpd  indeed,  from  any  thing  that  appears  upon 
the  face  of  the  ad,  the  contrary  fuppofitign  leemeth/to 
b^ar  fomewhat  hard  againlt  the  rule  wf^rdhhatb  generally 
been  adhered  to  in  the  conilrudion.of  .a{i$  of  parliament, 
that  an  ad  of  parlianient  in  theaArmative  doth  not  tak^ 
away  the  ecctefiafiical  jurifdidion,  and  that  the  fame  (hall 
not  be  taken  away  in  any  a^  of  parfiament  but  by  exprefii 
words.     It  is  therefore  further  urged,  that  the  three  fub-t 
fequent  ads  do  explain  this  ad,  and  by  the  exprefs  word) 
thereof  do  eftablifh  the  fotegoiog  Interpretation.     In  the 
firft  of  the  three  ^t  is  (aid,  that  the  p^rfons  therein  men^ 
tinned  may  retain  one  chaplain  wbicb  mayh  a^fintfr^m  hU 
binefici^  and  not  rtfid$nt  up$u  th$  Jam ;  in  the  fccond^  it  is 
(aid,  that  perfons  above  forty  years  of  age  refiding  |n  the 
univerfities  Jball  not  k$  $xcufsd  •/  their  'nn  refidenju^  and 
again  that  perfons  under  forty  years  of  age  Jha{l  not  enj^ 
the  privilege  of  non^refidence  contained  in  the  provifn  of  thefnd 
formed  aff^  onlefs  they  perform  the  common  exercife) 
there,  and  the  like,  which  implies,  that  if  they  do  this^ 
they  Ih^li  enjoy  fuch  privilege :  and  in  the  tbitd,  it  is  faid^ 
that  Uie  perfona  thaein  mentioned  may  retain  one  cbap* 


J. 
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lai'h  itJhtch  may  if  a\fpnt  from  bis  hemficin  and  nm^nfideM 
upon  the  fame  \  ^nA  itis  hot  to  be  fuppofedy  that  the  par* 
liament  intended  a  greater  privilege  to  the  chaplains  of  the 
inferior  officers  meinioned  in  the  faid  laft  ad,  than  to  the 
chaplains  of  the  royal  fattiily  and  principal  nobility  men- 
tiohed  in  the  ilrft  z6t.  Unto  this  the  moft  appofitc  an* 
ivr€i  fcemleth  to  be^  that  it  is  not  exprefled  abfolutcly  in 
apy  of  thti  faid  three  ads^  that  the  chaplains  or  others 
therdn  mentic^ned  (b^ir  enjoy  the  privilege  of  non-refi* 
dence/or  may  be  aUfent  from  their  benefices,'  and  not  re- 
fluent apdn  the  fdtliertut  only  this,  that  th^y  may  be 
abfent  or  non-rcHdent  ais  aforefatd,  the  faidjiatuie  madi  in 
the  faid  twenty- firfi  yi^r,  vr  any  o^herfiatute  er  ordinance  to 
tBi  contrary  HotUiithJianSng:  So  thac  rtiey  are  only  cbieHipt- 
cH  thereby  from  the  reftrainta  introduced  by  th^  ftatuce 
liW  ;  but  in  other  refpe^  are  left  as  they  were  before.—^ 
But  concern! Ag'thiSy  aVtHo'  it'  is  a  cafe  likely  enough  to 
h^uppen  every*.day,  thert  hath  been  no  adjudication. 
Hofpitaltty  tobe  4;  PcCcham.  ^^^'do  deVr^i^  that  reJfors  who  do  not  make 
kept  bj  AOA-re-  pifjonal  fefidenco  i^'tbtir  dnrchesj  and  tuba-  bavo  irs  vicars^ 
fidgnti* ,  jf^i  gxhibit  tbe  graci  of'bdJjfHality  by  ibeir  fiewards  aeurding 

to  the  ability  of  tbe  iSunhi'fo  that  at  leafl  tbe  extreme  nu^y 
of  'th$  pooh p^rijhi&ners  be  relieved *f  and  tbey  who  eome'Aere^ 
akd  i^  thAir  pfiffage  preaeb  'the  word  of  Gody  may  receive  necef 
firy  fuftinancey  that  the  churches  be  not  jtefliy  forftken  of  the 
flfla^eri  ihriu^  tbe-xjioVnA  if  Vkint:  for  tie  workman  is 
ixioAiy  If  bis*  miaiy  la/id  nv  matt  is  obtiged  to  wdtfare  at  bis 

•   mif'do  not^^di/yi^mdVreftdentry^  $$,  Aho'  they 

$e  (certlbd  to  tiPb(i-¥endence  by  Alti?^blfhops  or  others  to 
Vfhotn  it  i{jpfert4fineth; '  Fot  if  thrv  be  non-reftdent  vMch* 
t)^i  Ifcence,  (hijf^iPe  not  onlyc^boirtfd'Jjo  th^^oMerviance  of 

'who 
havfe  vFcars*  Inlhett^bSficflbtsv  «rc^ejfcrf?<»froitt  ^oaal 
hifiBeocefAntftlfll  marbe  «reIF  l^Rftcd,  x^^f^  :^ 
|aHlh^  ehuttH  Is" annexed'  to  a  prebend  of  digDity  s  fof 
tihtt  the  pt^itpA  is  excnfed  by  the  ticar  froenr^^ffit^ 
9£ftdeti<re;  dmd^hereafoir  is  bdrft^fieiie  is  boiifHl  ta.ir«r 
fld^  fn  l)id  ^reatifr  WneiTce.  eufVMi!}  reafoo  (foi^Uli^^ 
^pVd)  doth  not  hold;^  where  !n  1  church  there  is  a  redor 
iW  vicar,' which  church  doth  not  depend VoiTany^SHfer 
^faWhyy^tferefore.he  who  hatHi  fueh  chd'tch^'itfiitft  ex- 
(^ufed  from  UCtdentt  by  the  vicar  which  he  hatb^hera: 
't^brnfot!^  tt  make  agalnfHliis;  if  it  %c  aHedged,  that  foch 
ve^oY  l)»tb  001  the  curt  9f  fi^h  but  the  vicar ;  for  ha- 
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bitually,  and  la  propriet]^  che  c\i;€  of  foult  it  io  tbe  prin- 
cipal re^or ;  and  io  the  Vicar  oolyi  as  to  ihe  excrcife  and 
cffcia  thereof...  Limi.  ija. 

K^Ao  corns  tb^h  ^^  ^^  ^^^^  P^Ih^  pnasb  ib$  wrd  $f 
God]  This  confticution  was  ipade  by  Peccbamt  in  favour 
of  bis  own  brethren  tb(  friars,  wb»  traveUed  under  the 
pretence  of  preaching.  Lindwood  here  bears  .hard  upoa 
tbeoi,  for  iaunteziog  up  aqd  down  in  the  pariflwes  where 
they  preached,  and  begging  the  peoples  alms  after  they 
had  received  what  was  fufficjeat  at  the  parfoaage  bouftt 
John/.  Pecch.     Lind.  133. 

Pnaci  tbe  word  of  Qojt\  That  is,  if  they  be  Ucfnfed  and 
lawfully  fent  to  preach.    Lini.  \%%% 

5^  By  the  i3£li£^  <;.^o.  That  $hi  Mv^ngf  ^poinftd  far  Uifcsof 
HcUfiaftUal  mmfiifs  m^  not  i|  corrufi^nd  indiroff  doaUngs  k$  tMmn* 
tramjiffod  to  othtr  ufti^.itAs  nm^id^ tiuu no> iMfi  to  bi  madi 
,  of  af^  b$9iifico^  or  ecclefifiJUcakpromation  with  oure^^  mi^  pwrt 
tbvuof^  cmd  not  btimg  intpropriottd^  fiuU  mduf^  any  l»ng0^ 
than  while  tbe  leffor  jhaU  be  orJinarUy  reftd^t^  a^djinwtg  tb^ 
cure  4  fiitk  benefice  i  wit  bout  abfnue^  above  fqurfcore  dayt  itf, 
any  ene  ye^r  y.  bnt  enery  fuch  leaff^  immediately  upon^b  tib* 
/ence^  Jballccafe  and  be  void  *j  t^  tbe  incumbent  fo  offending 
fl}aHffr  the  fame  kfe  one  yea-' i  profit  of  his  fmd^bfnefice^  to  bf 
difiribute4-J^,  *^*  ordinary  ameng  the  poor  of^  t^  P^^ifh  :  4nd. 
all  cbargingi  of  fuch  heneficet  with  cure  with  onypenfioHy  ,fr 
with  any  profit  ont  ef^hfjitm*  to  be  yeilded  or  taken^pib^  fhi^t 
retits^^erved  upon,  leafu^  JhaU  be  voidm     f.  i, 

Prearidedt  that  every  Jfarf^  by  tbe  laws  ef  tU^s-jrefylmfilkv^ 
edtoMave^  t,wo  beneficet^  may.den^  the  one  of  them  s^ou  ^Aicb 
hejhall  not  then  be  mofi  oriinarify  refident^  to  his  curate  only 
4hatfsaiykro^  the  cafe  for  Ifim:  but  fuch- loafeJbaUyndare  no 
longer  th^p^  during  f^tb  ^^9f^*^  refHence  rpttbiout  jabj$fue  abotje 
^ty  day}  in  any  one  yoar.^  4^  3^.  (fj     •    v     .  ^    • 

[THis  ftatute,  hq^.syerp  .only^reaql^ing.ai^ual  leafa,  it 

w^  evaded  by  rerorting  to  other  contraSs,  wherefore  th« 

ij^EUk.  c.  II.  f.  IS  And  16.   reciting  that  fundry  evil 

di^ftid  perfbns  have  dcfiaudeJtfac  true  meaoing'of  time 

^Mte  ^y  l^oods  add  covenai^  <K>f^fu&nqg;^otber  pctfbna 

'{0  e^joyjecdeiiafiieal  livings,  aod  the  fruits  the(q^4t  fP' 

Ibat  fiscb  bQiid^taftd  covenants  .^  not  in  law  ^ken  tp  be 

kiden;  fitbMgh  indeed  dhsy  acnounjLio  asrfl^udh  .£«A€M 

rfBaS  u//  tondty^contraSiSt  ftamifisj  and<tovenants  bereafierio 
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(i>  7I118  ^a  was  itf^ara  taibp^ry,''but  was  j^tde  per] 
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h  -nmdt  fff  fiffiring  9r  permitting  any  pifftn  t$  enjtf  $nj 
^mficf  tft  iitUfialiicai  pr$maticn  with  curg^  or  to  fki  profits  w 

fruits  tbirioff  pthir  than  fucb  b$ndi  and  covenants  as  jhait  bi 
madi  ftr  affuranu  of  any  leap  bet  no  fore  mado^  JbaU  h  to  ail 
innnts  4nd  purpofa  idjudgei  of  /tub  force  and  validity^  and 
pot  otberwife,  as  teafes  9f  the  fame  perfms  made  of  fucb  benefices 
fnd  Hclefla/Hcal promotions  witb  cure.  And  f\^tihcfj  that  aU 
feajes^  bondu  promifes^  andeanenants  cf  and  concerning  benefices 
^nd  ecciejiaflical  benefices  witb  eyre  to  be  matfe  by  any  curate^ 
Jbailbe  of  no  otben  nor  better  fora^  validity^  ir  continuance  tbon 

'  if  tbe  fame  bad  been  made  by  tbe  beneficed  per/on  tnmfeiftbat 
demifei  or  Jhall  demife  the  fame  U  any  curate.  ] 

U.  1725.     Mlis  and  Etberidge.     Bill  by  tbe  Icflee  of 

'  Matthew'  HaweSy  c)er|E,  fetting  forth  his  leiife  dated  Feb. 
4,  17239  for  the  tithes  for  1724  and  1715  in  the  parifii 
of  "Simpfon  In  the  county  of  iJuckingham.  The  defend- 
tnt  pleiidedy  that  it  appears  by  the  plaintiff's  bill,  that 
his  leafe  >vas  dated  Feb.  4,  1723  ;  then  pkads  the  ilatute 
of  the  I3f/ir%.  ^•29.  and  avers,  that  Matthew  Hawes 
ihe  \t{{6t  was^'abfent  froqn  his  benefice  eighty  tiay^  and 
more  iiidne  year'  fince  the  teafe,  and  before  the  filing  of 
the  bill;  that  the  church  of  Simpfon  is  net  impropriate ; 
and  that  it  is  a  benefice  or  ecclefiaftical  promotidn  with 
cure^  and^therefore  by  fpch  non  refidence,  and*  l>y  virtoe 
of  the  fftid  &A,  tliat  the  leafe  wft  void.  And  the  plea 
veu  allows  :  arid  tt  was  deterinined,  that  there  is  00 
peoe0ity  to  ^vrr  that  thf  ^bfence  was  vohimary  (for 'if  it 
Was  otheriKrife,  k  lay  upon  the  ptainUff  to  fliew  it)  t  or 
to  aver/that  theabfdnce  was  eighty  days  togethcf.  Bunb. 
2x0.  '   '  -^^^ 

'    The  fame  plea  catne  btt  Et.  '172^,  th  the  cjitt  of  loiter 
>nd  Leiundes/gni  allowed  by  thi  whole  court/'  Bwibl'it^B 
[Sec   alfp  filter  Y^ ,  Jiduffinliini^' (ii^^^    *>•*  J?g^* '22|. 
ko4  BobMbmSy.&mfieU,  gm.Jl^/^2.}  [dl/^   !'] 

an:  »n|ii 

tflbSte^'teiiati't^chVitaorVadt^ 
'.iosie  CO 'anr  agreement  iW'oik'j4Ui^r^tr«^ilt^i)r?tt4iUBo^ 
iindpV  an  itJgftt^fAt  hrpnghr  by  iit  Ft&r'infl  *b^^      '"** 

^^arch  lyBSj  (be  4e<eiid^)renteffd  witliottt  any  colotur'of 

dtlf^ 
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But,  qumjjy  fays  the  rqporter,  if  this  is  a  good  plea  If 
the  teStor  and  leflTcc  join ;  for  by  non^refidence  ief^r^ 
/ifittnce  he  only  forfeits  his  leafe  and  rent,  not  bis  tithes. 
Atkinftn  and  Prodg$rs  v.  Peafly^  Bunb.  ai  f  • 

6.  Bifliops  (as  was  obferved  before)  are  not  puni(h-  Rtfiaensf 
able  by  the  ftatute  of  the  21  //•  8.  for  non^rafideoce  upon  ^^<f^ 
their  biflioprtcks ;  but  ahhp'  an  archfaifliop  or  bilbop  be 
not  tied  to  be  refident  upon  hit  bifliopf itfc  by  the  ftatutes  ; 
yet  they^^re  thereto  obliged  by  the  ectlefiafticai  law^  and 
may  be  compelled  to  keep  refideooe  by-etclefiaflical  ceo* 
fores,    fFatf.  c.  37/ 

Thus,  by  a  conftitution«of  archbifliop  Langton^  £/- 
ft)opt  flmll  vg  larefml  to  ri^ii  f n  Mir.,  eaibidrmtf  on  fcmt 

•  •     ••     •        •    r     •      f  I', .♦     ■      ,      •         •  ■•  -^i     .     ' 

title,  aod  at  the  ti^tt,  the  h'eltof  Mag  wholly  reMtot  at 
aabther  place;  relied  on  the  1 3  Elk^  4,  ao.  For  the  plaintiff 
It  wak  coitteadeAf  that.fappofiag  (he  ^utoireadertd  the  leafe 
void  as  betweea  the  ptrtie*  thi^pffilirei,  yet  a  ibjrd  ptrfon  ha4 
»e  right  toif  ticftioa  it*  aad  particularly  4  ftraoger  wao  had  no^ 
cvea  a  pretence  of  claifli.  That  as  to  the  re^r,  the  ftatnte 
dors. not  require  fi^ch  a  conftru£lion  as  ,ihoold  make  the  leafe 
void  without  i^otice  ;  but  that  fuppofing  it  void,  it  became 
fo  at  the  end  of  cfie  firfl  80  dayi,  and  tbcii  the  prbceedftigs 
nnder  the  writ  of  pcfTelfion  in  1786,  aAd'  the  aceepcanee  of 
r«fnt  in  1 787,  would  eithirr  of  tbenr  amOiiat  to-e're^emfie^  aai 
make  the  k^of  the  plaintiff  only  tenaat  from  year  to  year. 
But  the  cotrrt  dedhired  that  though  they  were  forty  thatfuch 
a  poftflkin  aa  ibalof  ibo< defendant,  ibonld  fii^d'^  iliield  from 
aa  a&  of.  parliaaienit,,tl\e  policy  of  m^t^n  lybatever  it.  was  at 
the  time  when  tt  waa  paifisd,  might  now  at  lead  be  a^u^h 
doubted^  yei  the  kffor's  t|tle .  upde^  the  (eafe  excluded  the 
jygg«^oa  of^a  fubie^aeot'4eqiife;  and  even  t)iat  wbqrd  be 
eq&ally  y6id> 'fince  the  aft  would,  isffed:  a  parote  dismife  %%., 
Iitikh  at  *a  demife  by  de^d.  And  therefore  though  the-  de« 
iFendaDt  was  a  ftranger'arid  wrongdoer,  ^e  plaintiff  wds  aoa* 
fimed.    2%,  Rif.'j^g. 

tt  has  a|fo  been  decided,  that-feqdefivation  of  abeaefice 

with  cure  upon  ^J^irifatiaM  is  no  excufe  for  the  nOB«>r^fideuce 

^  the  ipcHQ^hent^  in'd  that  a  leafi?  th^feof  \^  yoid  und^  the 

aboTe-meatiQned  :lbiUite«  .  J^^fr/  &  Hl^n%|^^f.^ }z^^    Bi^t 

^.-fflMjOf^.rei^or  Effing  cpme,  to  a  wriue^  iigteement  with  his 

Jai|^nc|i^en^  tor , tithes,  and  having  received  the  compofitibn 
If^^lpme  pf^%  ^hJ^eq,|tf^.^m£elf  for  ^or^  (ban  80  days  in  one 
>jr.ear».  aoa^ave  hia  pari^itoners  hoti.ce  to  pay  their  tithes  in 
lijj^V^^  coi^rt  of  exchequer  wjould  not  aHow  him  to  fel  up 
hjs.  oWp  noA  .reade;>c;e  tp  aypid  his  agreement,. and  difmiffed 


0/  tbe.  ff^aUfpfiPsr  ^ni  at  Uaft  in  fom  part  ^  Lent^  as 
thiy  fiailfft  t$^  if  ixpediinl  for  the  tm/fare  of  their  fnii. 
Liod.  130. 

And  by  a  conftnutba  of  Oibo  :  Whd  is  incumhent  up^ 
an  tbi  Vinerabli  fathiri  the  arMiflfops  and  biflmps  bj  their  4^ 
fid  to  bi  done^  thtir  namo  of  dignity^  which  is  that  of  him 
(hop  (epifcoput)  or  faporintendont^  mdently  expreffoth,  Fsr 
it  properbj  toncerns  thifn,  (according  to  the  gojpet  txpr^m) 
to  watch  over  their  fl^k  by,  nights  Andfince  they  ought  to  be 
a  pattern,  hf  which  they  who  are  fuhjtH  to  them  ought  to  re* 
fform  themfelvesy  which  cannot  be  done  unlefs  they  fhew  them 
an  example  \  We  exhort  them  i^  the  Lord^  and  admonijb  them^ 
that  rtfidirig  at  their  cdlhedrai  churches,  thcf  le^eiraie  pros- 
per moj/es  on' the  principal  feq/i  days,  and  in  Lenty  and  in 
Advent.  And  they  ft>/rti  gtr  about  their  dioteffr  «f  proper 
fba/ens^  correSling  and  ^yforpimg  the  churches^  conftcrating^ 
and  Jawing  the  wori  .^.  life  in  the  Lord^s  fi'ld.  For  the 
better  performame^  of '<eiU  which,  tboy  fiyail  twice  in  the 
yoat,  to  wit,  in  '/fdvenfand  in  Lent,  tatefe  U  bo  reaei  nnio 
thM  tht  proftjjion  ieohich  they  made  at  their  €o^ecrmiom» 
Athon.  55.  ^'  *  .   .  4    •  . 

And  by  a  conftirution  of  Othoboo :  ^Alih}^  bijhops  know 
ihcmfefvts  bound  ds^  iK^eil  by  divine  as  ecilefiaflicdl  precepts  to 
per^nalrffidence  with  the  flock  rf  God  committed  ^0  them  yyet 
hnnufe  there  eare  Jom  Miho  do  not  feejn  to  ^  attend  befe^ 
mUo,  therefore  we  pur/uing  the  t^^nition  of  Q^o  ^^/ 7^tf//^ 
ek  oarmeflk^enhorttheonin  the  Lord,  arid^f^nanyuwemis^w^ 
tteeof  thik  holy  obeditfike,  end  under  ait^^en  ofthoAjs^nii  , 
pidgMAtSi  that  ^rhf  c9re  to  their  JUch,  nnd  for^  ttf  fikot 
of  the  churches  ffpoifeg  ti\befn,  ihey  be  duly  fre^nt^  ^peeiai^ 
onfiUmn  days  in  Leftt  and  sn  Ardent  \  uklim  tbm  a^0he  en 
fnck  ^jt  JhdH  be  nqutreifor  jtifi  xidfi  iytHeir  htperiorh 

Aihon-its..    .;;;.       •    •'  •"'•  ••  ••  . 

orrRbMidataM     .    7i«.C9Q/^a.     ^very  det^n^  m^Jfer,  Srv^iii^^ft^\h^''thitf^t^ 
•»<•»■•■■•         vernor  of  any  cathedral  or  collegiate  church,  Jbidie  refideiJVs 

the  beke fmerfceta  oindHtod^t  cot^jut^qifh  ^^^mCjpvJfrmry 
yHfr  af  the  lea/Is  ushd' these  JhaU  jotntlit^Hofj^re  it^  fii^ffiing 
the  i^dof  Geiy  awi^^tidietg  good  ho^iktkfpVemepA  A^jM^ 
I4  othendift  hi  i4ri{t)jJ^[ghf^  a/kl  urgemrtikifes  tkbamppiofOii 
by  the  hmp  ofm  JSiifii'dr  hi  di$'Mlltiti¥ftdfein  d»mfid 

L{ih,  "^       7'^"  -' -  '    '-^  -»-'^ '  ^  ^^''  vjK 

To  ie  (tppr^viijy  ihey^^^^Vii^eM  tnt^m^m. 


witbf 

be  approved  ty  the  K^^-,-,, 
peiiboal^cteQfij^e  on  iHe  '^^..'It  ^  ^^ 

fity^  wai  a  jitft  ^a^fe  of  nonfxeDqi^f^c ;  jfj^is  ^If^  ^^* 
withftandhig  (h«  non-r<fid(n^  in^\^<)  ^eb,  to^j^^» 
fxccpc  quotidiani.    Cib/;njz, 

9.  Am 
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8,  Can.  44*     No  fnbtndarHt  nw  tinws  ifl  cafheA'at  or  Ofprfbco^iM 
tottigi^xturibet^  having  one  or  more  benefices  with  cw^e  (and  •^  «m©m. 
not  beingrefidmiiarhi  in  the  fame  cathedral  or  (oUegiateehurAet)^ 
Jbatt^  under  colour  of  their  faid  prebends^  abfent  tbem/ehet 
frmn  their  beuefias  with  cure  above  the  fpace  of  one  month  in 
the  year^  unlefs  it  be  forfome  urgent  caufe^  and  certain  tinu 
to  ho  aUawed  by  the  bijbop  of  the  diecefe.     And  fuch  of  the  fend 
canons  andprehendarief^  as  bj  the  ordinances  of  the  cathedral 
or  caUegiate  churches  doftand  bound  to  be  refident  in  thefahie^ 
Jhailfo  among  fbemfehes  fort  and  proportion  the  times  of  tha 
yoesr^  concerting  reftdence  to  be  kept  in  the  faid  churches^  as 
thatfome  of  them  ahvaysfiall  be  perfonally  refident  ibere  ;  ^n4 
sft  ihofi  who  be,  or  fhail  be  refidentiaries  in  any  cathedral  pr 
colUgtate  churchy  fl>all,  after  the  days  of  their  refideney  ap* 
pointed  by  their  local  Jtatutes  or  cuftom  expired^  prefently  ro" 
pair  to  their  benefices^  or  fame  one  of  tbem^  or  to  fome  other 
eharge  whe^o  the  law  rtquireth  their  prefence^  thefe  to  difcharge 
their  duties  according  to  the4aws  in  that  cafe'  provided.     And 
the  bifhop  of  the  diocefe  fbaltfee  the  fame  to  be  dufy  performed 
and  put  in  execution. 

So  cllit  befide«  the  generil  Uwt  dir^fiitig  the  reff-i 
dence  of  odier  clergy met>,  tbefe  dignitHries'have  anofh^ 
law  peculiar  to  thenVfelVes,  namely;  the'  local  fbtutea  cf 
their  refpediye  foundations,  the  validity  of  whfdl  \6tii 
ftatuces  this  banon  fuppdrelh  )ihd  affflrmech.  And  with 
tefped  (o  the  new  foundattoiis  In  particalar,  the  ad  of 
parliament  of  the '6  An.  i.  !H(.  enaStth,  that  their  load 
ftatute^  (ball  be  in  {tttt^to  hit  as  thi^y  are  not  contrary 
w  the  conftitutibn  of  tbtf  cliuVchof  Ehj^fand^  6t  ihc  hwi 
of  the  laAd.  This  c^non  U  unSoubWdly  Aj^artoftlii 
conflitution  of  the  churtif;:  So  thVt  if  the  dktiotk  Imtf^ 
fereth  in  any  refped  Wj<h  the  fkid  local  ftatlA^,  the  ca« 
non  is  to  bd  preferred,  tfbd  the  IbcarAatutes  ib  Kb  in  fofecf 
oiily  fo  far  forth  as  theyjuxHiiodified  and  regulated  by  th4 
cdMn«        ••  ■./... 

9*  There  doth  not  appear  to  be  any  difference,  '^lie^  OfiiAMttii 
fay  the  ecciefiaftical  or  ^tempbr'^l  lawi'  of  thfs  kin^om,  "^'^^ 
between  the  cafe  of  a  reQor  ind  of  a  vicar  concernifi| 
fe6dences  except  only  that  the  vicar  h  fwbrfi  to  refidlei 
(with  k  provifo,  unlefs  hi^  fhatl  be  other  wife  difp^nfM 
withal  by  his  diocefan),  and  the  reSur  is  not  fworrf» 
And  th^reafon  of  •this  difi^rence  was  thrs^:  Tn  thi^  council 
of  Lalef^aft  held  under  Ale^nder  the  third,  *nd'  Fh.  tri^ 
other  Lateran  council  held  under  Ihnocent  tfffe  thir^ 
there  were  very  ftri^  canoris  made  agalnlf  ^ItiriintiA;  by 
the  iirft  of  thtfe  coi^hefis  pluralities  are  reiFralhei,  siM 
^ytrj  fttbn  idsmMi  ad  etclefimfiy  vtl  ecclfjiafiicumwinijli^ 

rium^ 
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'  riumi  is  iMMind  to.iefide  there,  and  perfonally  ferv^the 
cure;  by  the  fecond  of  thefe  councils,  if  any  perfon, 
having  one  benefice  with  cure  of  fouls,  accepts  of  a  fe- 
cofid,  his  f>rft  is  declared  void  ipfo  jure*  7'be(c  canons 
were  recdved  in  England,  and  are  fiill  partof  our.ecde- 

fiaftical  Uw. 

Ac  the  firft  appearance  of  thefe  canons,  there  was  no 
A>ttbc  made  but  they  obliged  all  reit-^n  \  for  they,  accord- 
ing to  the  language  of  the  law,  bad  churches  in  titU^  and 
hid  kimfklum  iuUfiaftkum :  and  of  fuch  the  canons  fpoke. 
Bmt  vtcan  did  not  then  look  upon  iheoifelvca  to  be  bound 
by  thefe  canons,  for  they,  as  the  glofs  upon  the  decretals 
fpeaks,  had  not  euUfiam  qucadtituhm ;  and  (be  tes^t  of  the 
]aw  defcffibes  them  not  as  having  benefias^  but  as  bound 
firfims  H  ucUfii$  diftrwe^  that  is,  as  affiftant  to  the  re^ 
in  his  church. 

Upon  this  notion  a  practice  was  foun4edj  and  prevailed 
in  England,  which  eluded  the  canons  m^de  againft  plu* 
lalities.  A  ipan  beneficed  in  one  .church,  could  not  accept, 
another,  without  avoiding  the  firft ;  but  a  maq  pofTcfied 
of  a  benefice  cp.uid  accept  a  vicarage  under  the  i^^bria 
'  another  cburcH)  fof  that  w^  no  t^enefice  in  law,  and  there- 
fcffc  noi.withip  the  Iptter  of  (he^anpo,  which  forbids  aoy 

man  hoW  Jug  WO  ^pq?ficcs. 

The  way  thei^fpf  liking  a:  fecond  living  in  fraud  of  the 
canon  was  this  r,A  friend  4|ii|ai.  prefented,  who  took  the 
inftitotion,  and  had  the .  church  qma^  iififlum,;  as  (bon  as 
^e  waa  ppflefled, .  be  conSitutpd  the  per/on  vicar  fot  whofc 
l^nefit.b^.look  the  living,  aod^  by  confent  of  the  diocelan 
fUotfod  the  jvhole  profit  of  thq;}iving  forahe  vicar's  pot« 
tim^  except,  a  fmall  matter  refervpd.to  himfelf» 
.  Tbia  y^iif  went  and  rcGA^d  rypoh  his  firil  living,  for 
the  ^anop,  reached  him  where  lie  had  ibe  h^nifiie  \  but 
baivipg  no  benefice,  vifhere  be  had  on)y  9  vicarage,  be 
thought  himfelf  fecure  againft  theTaid  canons  retjuiring 
ii<tw»'^3«v^  Iffidencc.  ^     . 

•n..  ^.<Tbif  piece  of  management  gaye  occafioo  >to  feveral 
papal  dfcreps,..a{)d  to  the  following  conflitution  of 
archbifliop  I^pgton ;  yi\%.  Na  crdincry  Jbail  admit  mif 
ffV  U  4  vi^Mr0£i,t   who  t^iU  nm  pirfmaliy  offciaU  tbtre^ 

Lind.  64*  . 

And  to  another  conftitution  of  the  fame  archbifliop,  by 
iwbich  it  is  injoined,  that  viiar^  tubi  vfiil  ii  Mifffijfidmt 
Jbail  h  deprived,     bind.  131, 

, .  But  the  abufe  ftiU  continued,  and  ihereforc  Otho,  in 
(M  l^^iOf  ^onAiti^Uops,  appUfd  4  ^ongci  remedy,  or* 
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datningy  that  nmi  /ball  be  admtttid  ta  a  vicarage^  but  wb^ 
tgnouncing  all  other  htnefias  ('if  he  hath  anjf)  with  cure  Cffoiih^ 
Jhallfwear  that  he  xvillmake  rejidertce  there^  and  /hail  conflantly 
fa  rejidt :  othetwi/e  his  inftitution  Jball  be  null;  and  the  vicar ^^ 
age  Jball be  given  ie  another.     Athon.  24. 

And  it  is  upon  the  authority  of  this  conftitotion  that 
the  oath  of  refidence  is  adminiftered  to  vicars  to  tbts  day. 
And  this  obligation  of  vicars  to  refidence  was  further  in- 
forced  by  a  conftitution  of  Othobon,  as  followeth :  If 
anyjhall  detain  a  vicarage  contrary  to  the  aforefaid  con/IittilioH 
if  Otho,  hefhall  not  appropriate  to  himf  If  ihe  profits  thereof^ 
butfhaU  re/lore  the  fame ;  one  moiety  whereof  fhall  be  applied 
to  the  ufe  of  that  churchy  and  the  other  moiety  fhall  be  diftfi^ 
buted  half  to  the  poor  of  the  parifh  on'lhalfto  the  archdeacon* 
And  the  archdeacon  fhall  make  diligent- enquiry  every  y ear ^  and 
caufe  this  corift  tut  ten  to  be  ftriifly  ohfervtd.  And  if  hefluM 
find  that  an)  one  detainer h  a  vicarage  contrary  to  the  premifes^ 
be  fhaU  forthwith  notify  to  the  ordinary  that  fuch  vicarage  is 
vacant^  who  fhall  do  what  to  him  belongeth  in  the  premifet  \ 
end  if  the  ordinary  fhall  dehy  to  nfiitute  another  into  fuch  vi^ 
carage,  he  fbali  be  fufpended  from  coHatian  injlitution  or  pre" 
fentation  to  any  ieneJUes  until  he  fhall  comply*  And'  if  any 
one  fhall  firive  to  detain  a  vicarage  contrary  io  the  premifes^ 
and  ptrftft  in  his  obfltnacy  for  a  mo'^th ;  he  flm^U  befides  the 
penalties  afore/aid^  be  ipfofa&o  deprived  of  bis  other  benefices 
(if  he  have  any)  ;  and  Jhall  be  dfabled  for  ever  to  hold  fuch 
vicarage  which  he  hath  fo  vexatiQufly  detained^  and  from  rf- 
taimng  any  other  benefice  for  three  years.  And  if  the  arch^ 
deacon  fball  be  remifs  in  the  premifes^  he  fhall  be  deprived  of 
the  fhare  of  the  aforffaid  penalty  affegned  to  him^  and  befuf" 
pended  from  the  entrance  of  the  cbetrch^  uniJ  be  flfall  perform 
bis  duty.    Athon*  95, 

.  Soxhat)  Mpoii  th(B  whole,,  the  doubt  was  not,  whether 
ttQon.  were  obliged  to  refidence;  the  only-  queftion  was 

Whether  vicars  were  a'fo  obliged  :  and  to  inforte  the  refi- 
denc^eof  vicars,  in  like  manner  as  of  rc£tors,  rheafore- 
Ciijd  conftiiutious  weie  ordamed.    Sho'L  ibid,  page  2O9 

21^  aa. 

,  10«  Can.  4.7,  Evary  beneficed  man  licenfedby  Aetawsof  Of 
this  teulm^  uponyrgent  Offoftms  of  other  fervite^  not  to  re» 
Jide  tipon  his  benefice^  fhall  caufe  Us  cure  to  be  fupplied  by  a 
lura^f  tkttt  is  a  fyfiScieni/indJicenfedpreeuiberi  if  the  worth 
af  the  benefice  mil  ^ear  it* .  .  JBut  whofoever  bath  two  benefices^ 
fiHtU  maintain  a  preacher  licenfed  in  the  benefice  where  be 
doth  not  ftpdi^  excopi  hi  preach  bimfelf  0t  both  of  them 
ufuaJly. 

And 


flM 
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And  by  the  hit  article  of  archbiOiop  Wake's  dirediotis 
(Which  are  iaferted  at^  large  under  the  title  Or^matUm)^ 
it  is  required^  that  the^bifbop  (hall  take  care,  as  moch  as 
poffible,  that^whofoever  is  admitted  to  ferve  any  cure,  do 
refide  in  the  parifh  where  he  is  to  ferve  ;  cfpecially  in 
livings  that  are  sble  to  fupport  a  refident  curate :  and 
where  that  cannot  be  done,  that  they  do  at  leaft  refide  fo 
near  to  the  place,  that  they  may  conveniently  perform  all 
dieir  duties  both  in  the  church  and  parilh. 

[By  the  36  G.  3.  c.  83*  The  ordinary  befides  appoint* 
ing  to  curates  an  allowance  not  exceeding  75  K  per  aim. 
may  on  livings  vAnt  tht  n&mr  tr  vicar  does  not  ferfonaSf 
^/idifaur  nuntbi  in  tbt  yior  at  lea  ft  ^  grant  the  ufe  of  the 
tedory  or  vicarage  houfe^  and  the  garden  and  (table  thereto 
belonging,  fuch  ufe  to  be  granted  to  the  faid  curate  for  the 
fpace  of  twelve  calendar  months  by  the  authority  of  the 
ordinary,  under  his  hand  and  feal,  with  power  in  the  faid 
ordinary  to  renew  and  grant  from  time  to  time,  or  a  fur« 
iher  fum  not  exceeding  15 1,  pgrann.  in  lieu  of  fuch  boufe 
garden  and  fiable^  in  cafe  there  fliall  be  none  fuch,  or  it  (hall 
appear  to  him  not  to  be  convenient  to  allot  arid  affign  the 
fan^cto  fuch  curate.  Provided  that  the  faid  houfe  ^r^eo  and 
ftable  (hall  be  for  the  ufe  of  the  faid  curate  and  his  family  only 
during  his  ndfual  refiderue  in  the  faid  redocy  and  vicarage 
boufe.  Provided  alfocbat  tbe  ordinaryihall  have  power ataoy 
time  tinder  his  hand  and  feal  tQ  revoke  the  grant  to  the  faid 
ctirate  of  the  faid  houfe  garden  and  Rable  or  any  of  them, 
and  alfo  to  infert  in  fuch  grant  fuch  terms  and  conditiona 
to  be  obferved  on  the  part  of  the  curate  as  he  ihall  think 
.  reafonable.     f^id.  Ctli:at0{f,  8.] 

11.  By  the  faculty  of  difpenfation,  a  pluralift  is  le- 
quired,  in  that  benefice  from  which,  he  (hall  happen  to 
be  mod  abfent,  to  preach  thirteen  fermons  every  year; 
and  to  exercife  hofpitality  for  two  months  yearly,  and  for 
that  time,  according  to  the  fruits  and  profits  thereof,  as 
much  as  in  him  lietb,  to  fupport  and  relieve  the  iiihabit* 
antd  of  that  parifli,  efpecial^y  the  poor  and  needy. 

12.  By  the  i  ff^.  c.  26.  If  any  perfon  prefented  orno- 
minated  by  either  of  the  univerfities  to  a  popifh  benefice 

^with  cure,  (hall  be  abfent  from  the  fame  above  the  fpace  of 
.  fixty  days  in  any  one  year  i  in  fuch  cafe,  tbe  faid  benefice 
Aali  become  void. 
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FO  R  general   bonds    of    reiignation,    fee   the    titte 

1.  A  rdignatlon  is,   where  a  parfon,  vicar,  or  other  %t£^,^^^^ 
beneficed  clergyman  voluntarily  gives  up  and  Airreoders  uliat. 

his  charge  and  preferment  to  thofe  from  whom  he  received 
the  fame.     Deg.  p.  t.  c*  14.* 

2.  That  ordinary  who  hath  the  power  of  inftitution,  TowbooitoW 
hath  power  atfo  to  accept  of  a  refignation  made  of  the  n*^ 
fame  church  to  which  he  may  inftttute  ;  and  therefore  the 
refpedive  biihop,  or  other  pnfon  who  either  by  patent 

under  him  or  by  privilege  or  prefcription  hath  the  power 
of  inftitution,  are  the  proper  perfons  to  whom  a  refignatioa 
ought  to  be  made  {e).  And  yet  a  refignation  of  a  deaniy 
in^  the  king's  gWc/  may  be  made  to  the  Jcing  j  as  of  the; 
deanry  of  Wells,  And  fome  bold,  that  the  refignation 
may  well  be  made  to  the  king,  of  a  prebend  that  1^  no 
donative:  But  others  on  the  contrary  have  held,  that  a 
refignation  of  a  prebend  ought  to  be  made  only  to  the  oiw 
dinary  of  the  diocefe,  and  not  to  the  king  as  fupreme  or- 
dinary ;  becaufe  the  king  is  not  bound  to  give  notice  to 
the  patron  fas  the  ordinary  is)  of  the  refignation  ;  nor  can 
the  king  make  a  collation  by  himfelf  without  prefentiog  to 
the  bifliop,  notwithftanding  his  fupremacy.     t  R§ifs  Jbr. 

358.    IVaif,  t.  4. 

And  refignation  can  only  be  made  to  a  fuperior :  Thta 
is  a  maxim  in  the  temporal  law,  and  is  applied  by  lord 
Coke  to  the  ecclcfiafticl  law,  when  he  fays,  that  there- 
fore a  bifhop  cannot  refign  to  the  dean  and  chapter  (/), 
but  it  mtlft  be  co  the  metropolitan,  from  whom  he  received 
confirmation  and  confecration.     Gibf.  822. 

And  it  muft  be  made  to  the  next  immediate  fuperjor^ 
and  riot  to  the  mediate;  as  of  a  church  prefentattve 
to  the  bMhop,  and  not  to  the  metropolitan.  2  RmWs 
Jbr.  J58i 

But  donatives  are  not  refignable  to  the  ordinary ;  but  (o 
the  pauon,.who  hath  power  to  admit.     Gibf^  822. 

And  if  there  be  two  patrons  of  a  donative,  and  the  in- 
cumbent refign  to  one  of  them,  it  is  good  for  the  whole« 
D$g»  p.  i.r.  14. 


{/)  A4(  iuff  fori  dittt  riwunciMti0  ad  ^uun/pi&ut  MfirmaH9t 
Jnft,  J.  C.  I.  19. 

Xf)   I  RoU^  Rip*  J37- 

3,  Rcjtt- 
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Wbctheritnroft      3.  Rcguhrly,  refigoaition  mull  be  made  in  perfori,  and 
kcmadciaper-    not  by  proxy.     There;  is  indeed  a  writ  in  the  regifter, 

intttled,  iittra  ptocuratoria  ad  refignandum^  by  which  the 
peKon  conftituted  pcodlor.  was  enabled  to  do  aU  things 
neceflary  to  be  done  in  order  to  an  exchange;  and  df 
tbefi)  things,  refignation.  was  one.     And  Lindwood  fiip* 
'pofetbt  that  any  refignajtion  may  be  made  by  proAor  {g). 
But  in  pradtccy  there  is  no  way  (as  it  feemeth)  4>f  tt* 
iigningy  but  cither  to  do  it  by  perfonal  appearance  before 
the  ordinary,  or  at  leaft  to  do  it  elfewhere  before  a  publick 
.  notary,  by  an  inftrument  dtreded  immediately  to  the  or- 
dinary and  attefted  by  the  faid  notary ;   in  order  to  be 
prefented  to  the  ordinary,  by  fuch  proper  band  as  may 
pray  his  acceptance.    In  which  cafe  the  perfon  prefent- 
ing  the  infirument  to  the  ordinary  doth  not  refign  n$mni 
frceuraiorifi^  as  prodora  do }  but  only  prefents  the  refigna* 
tion  of  the  perfon  already  made.  Gikf*  822.  Dig. p.  i,  <.  14* 
Waff,  tf.  4. 
Ifoft  be  abfoivtc      4.  A  collateral  condition  may  not  be  annexed  to  the 
MinotoBod-    fefignatiottj  no  more  than  an  ordinary  may  admit  upon 

condition,  or  a  judgment  be  coofefled  upon  cooditionf 
which  are  judicial  a£b.    IFatf,  £•  4.. 

For  the  words  of  refignatioo  have  always  been  punt 
fiMte^  abfobtte  et  JbnpKeltir  %  to  exclude  all  indire&  bar* 
gains,  not  only  for  money,  btit  for  other  confidepatioos. 
And  therefore  in  GaytoH*%  cafe,  B.  24  Eli%.  where  the  re- 
iignation  was,  to  the  ufe  of  two  perfons  therein  namcd^ 
and  further  limited  with  this  condition,  that  if  one  of 
the  two  was  not  admitted  to  the  benefice  refigned,  with* 
in  fix  months,  the  refignation  fhould  be  void  and  of  none 
cflFed  ;  fuch  refignation,  by  reafon  of  the  condition,  was 
declared  to  be  abfolutely  void*  G^d*  277.  Gibf.  %%u 
X  Still.  334. 

But  where  the  refignation  ia  made  for  the  fake  ef 
exchange  only,  there  it  admits  of  this  eondition,  vis.  tf 
the  exchange  fliall  take  full  efledl,  and  not  otherwife; 
as  appears  by  the  form  of  refignation  which  is  in  the  re- 
gifier.     Gibf.iiu{h) 


^Am 


{g)  And  herewith  the  canon  law  agrees.    Imjt.  J.  C.  i* 

{b)  If  two  parfons  obtain  licence  from  the  ordinary  toef- 
duwge  their  benefices,  the  exchange  mnft  be  fally  eaecotcd 
by  both  parties  daring  their  lives,  otherwife  all  proccedisgf 
are  void.     See  Reg.  /  306.  B*   2  Rip*  74.  '•   SU.  <S** 

^1 
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By  a  conftitution  of  Otbobon  :  fVhtnas  fomttimes  a  man 

Tifigmtb  bit  henrficei  thot  he  may  obtain  a  vacant  fee  i  and 

bargaintib  with  the  (ollator^  that  if  be  hi  not  dialed  to  the 

bifhoprick^  bt  fhall  have  his  benefices  Qgatn\  we  do  decree^  that 

tbif  Jball  not  be  rejlored  to  htm^  but  fhali  bo  conferred  upon 

ctbiTs  as  lawfully  void.     And  if  they  be  reflond  to  him^  thi 

famefballhi  of  no  ejfr£!  \  and  he  who /ball  fo  refto^e  him^  after 

tbey  have  been  reftgned  ihio  his  hands ^  or  fhall  inflitute  the  ri'» 

Jigner  into  them  again ^  if  he  is  a  bifnop  heft.ailbe  fujpended 

from  the  ufe  of  his  dulmatic  arid  pontificals^  and  if  he  is  an  infe^ 

ri$r  prelati  he  Jball  bifvfpended  from  his  office ^  uHtil  he  ftjdU 

tbiffifit  to  revoke  the  fame*     At  h  on.  1 34. 

5.  No  refignation  can  be  valid,  till   accepted  by  the  M«ft be  accepted 
proper  ordinary:  That  is,  no  perfon  appointed  to  a  cure  jHi^e proper or- 
of  foulSf   can  quit  that  cure,  or  difchargc  himfelf  of  it,    ""'^' 
but  upon  good  motives,  to  be  approved  by  the  fu^erior 
who  committed  it  to  him  ;  for  it  may  be,  he  would  quit 
it  for  money,  or  to  live  idly,  or  (he  like.     And  this  is 
'  the  law  temporal,  as  well    as  fpiritual  ;  as   appears  by 
that  plain    refolutiun   which    hath  been   given,   that  all. 
prefentatioos  made  to  benefices  refigncd,  before  fuch  ac- 
ceptance, are  Vf  id.     And   there  is  no  p'reter.ce  to   fay, 
chat   the  ordinary  is  obliged  to  accept ;    iirure    the   law 
hath^  appointed  no  known  remedy,   if  he  will  not  ac* 
cept  any   more  than   he   will   not    ordain,     Gibf  822* 

I  Still,  224' 
Lindwood  makes  a  diftii  £tion  in  this  cafe,  between  a 

cure  of  fouls,    and   a  (ine-cure.     The    refignation  of  a 

fine- cure,  he  thinks,  is   good  immediately,    without  the 

fuperior's  confent ;  becaufe  none  but  he  that   refignefli 

hath  intereft  in  that  cafe :  but  where  there  is  a  cure  of  ' 

Ibuls   it  is  otherwife,  becaufe  not  he  only  hath  intereft, 

but  others  aLb  unto  whom  he   is  bound  to  preach  the 

vrord  of  God;  wherefore  in  this  cafe  it  is  neceffary,  that 

there  be  the   ratification  of  the  bifhop,  or  of  fuch  other 

perfon  as  hath  power  by  right  or  cuiiom  to  admit  fuch  * 

refignation.    Gibf  823. 

Thus  in  the  cafe  of  the  marchjonefs  of  Rockingham  and 
Grijffitb^  Mar.  22,  1755.  Dr.  Griffith  being  pofl'cflid  of 
the  two  rectories  of  Lcythlfy  and  Thurnfco,  in  order 
that  he  might  be  capacitated  to  accept  another  living 
which  became  vacant,  to  wir,  the  re^^oryof  Ilandfworth, 
executed  an  inflrument  of  refignation  of  the  refiory  of 
Leythley  cforefaid,  before  a  notary  publick,  which  was 
tendred  to  and  left  with  the  archhifliop  of  York,  the  or* 
dinary  of  the  place  within  which  Leytj^ley  is  fituate.    It 
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wA  objeflcJ,  that  nVjf '^pttv^YK^rapRW  tp;.l^vcij  been 
,  a  py  acceptance  of  tlfe^  r^figpatiqii  J)y  .the  archbi^og^; y , 
that  \^thput*  bis  ^ccc]^ta^^ce  i\ici^id.jcStoTy  p(  Lcjji&^lqr , 
c6uI(f*not  Become  voi().     And  it  was  held  by,  the,  jpid 
chan^dHbr  clcarlv^,  tnat  tbe  ordinary's  accept^f{|{je  of^hji^ 
reYigtiatlon  la  ablblutely  nccejfary^to  oalce  an  avoidamx^;^ 
}i\n  wnetner  in  this.  care^|hefe  ^as  a  P''opcr^'Jg(^gW\Pft. 
ar?()  Acceptance  thereof,  he  rcferved  tor  furtbcir  coniuler- 
a^ion  :  and  in  the  mean  tune  reccmmejQdep  it  ta  the  arch- 
bnncyp to  produce  the  reugiution  in  court,**  ■      ^  Afici" 
w^aids,  on  the  jyth.ol  April  iyj5,  yic  caufe  camaqn, 
ag^irpto  be  iieaf(f,^nd  the  r^i^iiati^i\  w^s  t(iea  produc^^ 
.,  ,.but-thfi  counfcl   fqr  tne  ejccultors  of  the  late  marquis 
'  ^  -      ^-d^rartns  that  tney  di^q  jaoK  ii^tend  tq^  make  any  further , 

.,  .^.ofspofittofi^  th^  Igfd  chaDc^lIbr^gaye^iXO  opipifjn  ^upon  the 
"?  V       * '  rt;fi^na*tibn^"6r  the  cfFeflt  of  ft  -^  bu|  ip  the  couffe  of^tbe . 
former  argunicpt,  Ve  held>  (nat^^e  acceptance  of  x  fc-. 
fi^'ifation  by  the  ordinary  is  necellary  to  make  k  cf&gjuaL , 

flirt.      »  •'*     .•"*>•    •.  ti'i.   ,    v'.*^'   'j.  •  *    -     " 

aiTd  inat  rt  IS  in  tbf.  pi^pr  pfjtji^  ordinary  to  accept  ^, 
reyiTre^a^reffgnation,      ,   'J    .'  /       ^  ^  ;  .  ,^  , 

^And*  in  the  cafe  of  fl*j/ket  ^Tid  Grey^  /i  28 .C.^aV, where 
a  general  bond  of  reh^r\at^)^  ^aa  put  in  fuit^  juid  the  de- 
fendant* i>leadeij  .th^t.'be  bjFered^  to' rcKjgn,'  bi/t  the. ordinary 
woifrd/not  accept"  ^^'he'.r^gp^tiSni., the  court  of  king!^. 
bench.' w^re  uhanin^'iifly  ojf  opinionj^  ths^t  the  ordinary  is  a  , 
^u(fici&rofRcer,'and  1$  intruftea  with  a  judicial  {X)wer,(o< 
accej)t  or  refufe  a  relignatjonas  be  thinks  proper:  Ai}d 
judgment  was  given  for  thc.plaintifF(/).  ^^   .  /,  ,  ., 

From  what  rtmc       5,  After  acceptance  of  the  refigqation,  .l^fe,  (halj  v^Qt 
l^r'on  ftliUn^    ru^  bui  from  the  time  of  n9tice  givfaT  It  is 'true,  the. 
cur.  church  is  void  imipediatS'Iy  uppa  acceptance, .  aad  thf^  pa- , 

trbn^may  preVi^nt  if  ftepjeafcj  tut  as  to  lapfc,  t^e  ge^C;^  • 
ral  rule  (hat  is  here  Uld  dq'wn,,  is  the  unanirnpus^fipi^io^ 
^f' all  the  books,'  Iqfomuch  thatJf  the  brfl^pp  yir^9  |»c- 
gy:ted  the  refignati^n,  dies,  befpre  n6tipe  j[iv|-n,  .the  fix 
months  fhair  n,ot  commeQcc  tilj  notice  i^  jdven  by  tlie 
guatc^un  of  theTptritualtics',  or  by  t|ie  fuc^ceepio^  bifhop ; 
with  w^hom  the  a£l  of .  refigm|.tipq  is  pcoftlioodio  lemaiji* 

&bj\  823,  '      :     i'        . 


'>  ■ 


...  .■■       »  •  . 

.(i).  See  dimont  II.  I.  Whether  the>  ordtMry.;«Dl/  ^ 
fuTe  tp  accept  a  ^dignatipQ  ^itbqp^  affig^iogr  a^;QMtf«»  or 
fi^hethcr  in  fuch  cafe  he  niay  be  cootpeJUid  to.aQ£Q.afa|ici»t 
caufe,  IS  undecided.  See  he  note  \f)  thfitCzftr  of .tht Bifipfi  ^f 
Uffdon  axid  Fjuhc  'Afmong  If,  1,  and  Mr.  Cbhji^'f 
•otf  to  I  BLC^m.'^jgy    .  '    ' 


^t^fsndHon,  m 


rtWjf  ir  initirt^fyf  any  pert/ton^  fum  of  momy^  or  Qthirjget^fii 
fjL%atpeper  :  as  wtll  the  giver ^  as  the  taker ^  ^i^^J^ 
^Jion^  Jum  of  mohey^  er  ether  benefit  corruptlj^  wall 
tjfe  ffglu€,  ef  the  fum' fo  given  taki^n  $r  had^J^S^^o  /jp^9|f  i?A» 
and  half  ta  Bim  that  Jhall  fue  for  the  Jjn^J^  ^^,4i'X4X  ft'' 
jeji^[i  courts  of  record.   •         .  .  *      *"  ^^^ 

jtflpp^fifnn^J^^^  (his  jtatij^t^he^bjfcq^p  of 


during  lif^j^but  6f  the  benefice  rcfignea,  trftoe  perfon  rc- 

And  by  che..fi4tute  of  the  26  ii/.  $.  c.  3.  intitled,  an^ 
eUl  for  the  payment  of  firfl  fruits  and  tenths ^  it  wa>,^ffaded, 
that  incumbents  charged  with  pcofions  payable  to  their 
predeceflors  during  their  Uvea,  fliouM  dedufi  the  tendi 
part  thereof  out  of  fuch  payment,  indfmuch  as  they  were 
charged  by  the  fatd  a£l  to  pay  the  tenths  of  theij;  vf|Bo|b 
living  unto  the  king.    .    >  •    *  •  ^ 

And  by  the  hv^  i^&^iJuiiifj^%  providecL  that^no  penfiog^, 
thereafter  (houW"Dc  aligned  by  the  drainary,  or  by'an|». 
Otlier  manner  of  agreement  by  collateral  C;curity  or  other* 
wife,^jtfpQn  ^ny  refigpatlon  of  any  dignity,  benefice,  qj; 
promotion  fpiriti^t^  aBbye  tfait  v^lue  of  the  third  part  of 
the  dignify J)eHiefice.  9f  proinotipn  fpiritual  refigned,  r^^T^^ 
•  , uiCnawr  hy' the  afareikid  ^oi  iv£i.  no  pen^jpna^ 
whatfocver  can  be  referved* 


•*• 


•  t  •  •    •    _i\  _^_     •  •••.'*' 
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nBSPOND^  was  a  fhort  anthenl  fung,  after  reading 
**  three  or  four  verfts  0/ a  chapter  j  after  wbich^  tbf 
chapter  did  proceed.     Gibf  263. 

Reftoi^tion  of  king  Charfcs  the  Second.     Serf/ 


> 


Review  *(SomftiQoa  of^.,  ^Stt^^BL 
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nOCHET  (a  part  of  the  epircopal  habit),  is  a  linen 
^  garment  gathered  at  the  wrifls ;  and  differetb  from  a 
furplice,  in  that  a  furplice  hath  open  fleevei  hanging  down) 
but  a  rochet  hath  clofe  fleeves.     Liniw.  251. 

It  was  alfo  one  of  the  facerdotal  veftnents ;  antf  in 
tl^^at  refpeA  differed  from  a  forplicein  that  it  bad  Mflecfes. 
Lindw.  252. 

Rogation  days.     See  f^0Utap0^  ^ 

Rlghc  of  patronage.    See  jatifidtofinii: 
•  Rural  dean.    See  9>tfttl0f 
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Sabbath.    See  \ti%tf$  ]IO|i. 


&actamentia^« 

AltT.  j5»  Therfc  are  two  facraments  ordatticd  ef 
^  Chrift  our  Lord  in  the  gofpel,  that  ii  to  fay,  bapiiftn 
and  the  fupper  of  the  Lord. 

Tliofe  five  commonly  called  facraments,  that  is  to  679 
confirmation,  penance,  orders,  matrimony,  ao4  extrene 
un6lion,  are  not  to  be  counted  for  facraments  of  the  gof- 
pel :  being  fuch  as  have  gr5wn  partly  of  the  corrupt  fol- 
lowing of  the  tpoftles,  partly  are  dates  of  life  allowed  bjr 
the  fcriptures  $  but  yet  have  not  like  nature  of  facramenti 
with  ^aptifiti  and  the  Lord's  fupper,  for  that  they  have  not 
any  tifible  fign  or  teremony  ordained  of  God. 

For  the  facrament  of  baptifm*    See  the  title  JBtptffOt 
*  For  fhe  facrament  of  the  Lord's  fupper,  See  the  title 

|lDjD'0  Tupper. 

Sacrilege..  See  C5nrcS« 
Sanftuary.    See  Cj^tirtj^. 
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^T"  H  £  deCerminatioDs  in  the  courts  of  law,  relative 
-''  to  this  title*  do  not  fcem  to  be  delivered  with  that 
ptecifion  which  is  ufual  m  ptber  cafes.  And  indeed, 
excepting  in  an  inftance  or  two  in  the  court  of  chancery 
(as  will  appear),  the  general  law  concerning  fcbools  doth 
not  fecm  to  have  been  confidered  as  yet  upon  full  and 
folemn  argument.  And  therefore  liberty  of  animadver- 
fion  is  taken  in  fome  of  the^oMowing  particulaVs,  which 
would  not  be  allowable  in  matters  finally  adjudged  and 
fettled. 

I.  By  the  7  W  8  ^.  ^.  37.  Whereas  it  would  be  a  Power  of  hwi 
great  hindrance  to  learning  and  other  good  and  charitable  ^^^^^^  ' 
works,  if  perfons  well  inclined  may  not  be  permitted  to 
found  fchools  for  the  encouragement  of  learning,  or  to 
augment  the  revenues  of  fchools  already  founded  ;  it  iball 
be  lawful  for  (he  king  to  grant  licences  to  aliene,  .and  to 
purchafe  and  hold  in  mortmain. 

But  by  the  9  6.  s.  c.  36.     After  June  24,  1736,  no 
manors,    lands,   tenements,   rents,    advowfons,  or  other     ^ 
hereditaments,  corporeal  or  incorporeal,  nor  any  fum  of 
money,  goods,  chattels,  ftocks  in  the  publick  funds,  fe« 
curtfiet  for  money,  or  any  other  perfonal  eftate  whatfo* 
ever,  to  be  laid  out  or  difpofcd  of  in  the  purchafe  of  any 
lands  tenements  or  hereditaments,  ihall  be  given  or  any 
ways  conveyed  or  fettled  (unlefs  it  be  bon^  fide  for  full 
and  valuable  con(aderation),   to  or  upon  any  perfori  or 
perfons,   bodies  politick  or  corporate,  or  otherwife,  for 
any  eftate  or  intereft  whatfoevcr,  or  any  ways  charged  or 
bcombred,'  in  truft  rr  for  the  benefit  of  any  charitable 
ufes  whatfoevcr ;  unlefs  fuch  appointment  of  lands,  or  of 
money  or  other  perfonal  eitare  (other  than  flocks  in  the 
publick  funds,)  be  made  by  deed  indented,  fealcd,  and 
delivered  in  the  prefence  of  two  witnefli^s,  twelve  kalendar 
months  at  leaft  before  the  death  of  the  donor,  and  be  tn» 
rolled  in  chancery  within  fix  kalendar  months  next  after 
the  execution  thereof ;  and  unlefs  (uch  ftock  in  the  pub* 
lick  funds  be  transferred  in  the  publick  books  ufualiy  kept 
fot  the  transfer  of  ftocks,  fix  kalendar  months  at  leaft  be* 
fore  the  death. of  the  donor :  and  uoleis  the  fame  De  made 
Co  take  efFe£t  m  poiTeffion  for  the  charitable  ufe  intended, 
immediately  from  the  making  thereof,  and  be  without 

Y  3  power 
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power  of  revocation*    And  any  ^(Turan^e  otherwife  made 
fliall  be  void  (i). 
licence*  a.  By  Can.  77.    No  isyi  Ib^U  l^ach  either  in  publick 

fchool  or  private  houiiB|^ut«fi^)i  A  fiiall  be  allovvcd  by 
the  'bifhop  of  the  dioc0Byt)rof^n4fy  of  the  place,  under 
^U  k9f  d  ^(ip^ 'jQpal  I  h%ingKfoMl|i(Wn<^€^  48    vkcJI.fof  hit 

fOj\|M|fation9  and  alfo  for  right  undcrA^ndtng  of  jG^'f 
yyfe  religion;  ^nd  alfo  except  hf  firu  fubfciihc  fimpl^t^ 
ll^firft  and  third  articles  10  the  36(h  capoo,  coacerning 
ibe  king's  fupremacy  and  the  39  articles  of  religtcxn,  and 
t^^tbf  two  firft  claufei  cC  the  fecond  article  concerning  the 
ImboIc  of  common  prayer,  vi«.  that  it  containeth  nothing 
§Q4}t|;ary  to  the  word  of  God,  and  may  lawfully  be  ufed. 
And  in  the  cafe  of  Cory  and  Pipper^  T,  30  Car.  a.  t 
>  *  Co^fuhation  was  granted  in  the  court  of  king's  bench, 

againft  one  who  taught  v;ithout  licence  in  coolempt  of 
|hc  canons ;  and  (the  reporter  fays)  the  reafon  given  by 
fhe  coqrt  w99»;<bat.the  canons  of  1603  are  good  by  the 
(taiut^.of  *ihe;aj('^^«  &  fo  long  as  tbey  do  not  impugn 
^e.CQpiroop  imyi^^A^  pierogative  royal.    2  Lev.  222. 

Gibf,  995.         '  .,1  .: 

4  BiK  (h.is  is  uncbronofo^ical  s^d%ab(urd  :  and  ss  theoSce 
^f  a  fcboqlmafter  is  a  iay%of};ce  (fo^  M»here  it  .ts  fuppiied 
l|^  a  ckrgyman^  tbatja^ooly  accidentaU  and«  noc>  of  any 
seccjlfityjitiill  r)4t^aici0a«iaoiigh>  tbaf  cl^  canor^  by  its 
o>i^n  ^RgtfcinuhiscafeiMi^t^obligatQty.     ,1  f»  #     . 

If'^refore  w^  mMilif<^*out  fome^  other.ibusdatiop  of 
^^  Cpdj^iiaflical  jorifdidioo :  and  there  are  inany  quota**' 
iJQ^s  fqf  thto  purpofe  fetched  out  of  the  aocienc  canon  law 
(Gi^j999*);  vl^ich  akho'  perhaps  nofiperfedly^leci&ye, 
yeiiliiQvft^be  owned  they  bearttb«tway.^  «  .^  «  ,»«h  i 
i«.Ti^  argument  in  Cioy's  cafe,  feeHieth,  tocontaiaHhe/^h* 
ijhfinfic  pf  what  hatb  been  ^aUedgedi  on  both- fi^a  in^Jhia 
^;it|^r  \  and  concludeth  in  /aw>iir  of  the  ecclefikSjfcal  ^^ 
^{d^^fin^  Which  was  )hi|8  f.^s  1700,  .In. the  chant 
(2ery.;.*tf0^/ivi(as.  libelled  agginft  aiuibe  fpiriiiiAL'X:ou|t' st 
JH^et^r*  i^QC  tQftf:|^ng  fchooUwitbauJk  lichee  tftonattoM-' 
ijhop;  Aq4  pnfnotioo  befole  the  laaA  .*#baatelioi^  iA«^ 

' '• — « .  4   .li  t\  .      n ri — i"n<a  ujn*  ■   '  "^ 


{k)  For  tHe  ek|^^on  of  this  adl  with  rr gard'td"  fchooh,  4ee 
jNo^tmatlls  HfoZ-'iH  /•  ^61.  And  note  Ld.  Hirdwfcfc^s 
Opi^n  in  jlu\  Cn^^.  MidiffitoM,  z.¥ix,  >30#  Tftk  rAto§z^ 
a  contrary  policy* prevailed ^t the, timit of  the  rofileiihsioo*  tno 


•  I 


poor  bad  ^.ttiir  npH(  i)i»  ({1jmb4  to  atricttllutit  ikM,  tt  felMPi 
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r4j^ffi?5'P»L  4?  '^"^^  caufc  fliould  be  (hewn  why  a  ^ rohj- 
[^M'P^Vo^4  0°*^  go/ and  that  in  the  mean  tfrne  all  thingi 
i^oulg  |liiyi  0n  (hewing  caufe,  it  was  maved  to  di(- 
cnygc  i^,^ziQ  ordcx^diMgxng^  that  bcrore  ine  reforma- 
tion^ iHis^  ffAs  ccftainiy  of  ecclcriadical  jurlfdiflion ;  and 
in  proof  ither^ofy]  was  cited  the  iith  canon  of  the  coun- 
cil of  LateranlieU  in  the  year  1215,  which 'canon  hath 
bieen  .received*  by  cuftom  in.  this  kingdom,  and  fo  made' 
part  of  ogr^eccJcfi^ftjcal  laws ;  that  the  ftatute  of  il^'e 
I  Etiz/  c.  I.  having  reftorcd  the  fpifituarjurifdiflion  to 


fchool  without  being  fallowed  inef cto  By  the  ofciinary^; 
that  it  muft  be  admitted,  ihefe  injun(5ipns  were  not  cqn- 
firm'ed  by  any  aS  of  parliament,  but  their  teing  referred  to 
and  mentioned  in  the  5  E/iz.  c,  i.  was  an  arg^ument  that 
the  legiflature  did  approve  tliem  ;  that  iq'thc  i2th  ycy 
pf  that  queen,  the  faid  injundions  (and  amongtt  th^enu 
this  of  teaching  fchool  without  licence  from  the  or^lnarvj 
w»re,  bv  the  convocation  then  uttm^,   turned   into  fa^ 
nons;  that  afterwards  the  ftatute  of  the  23  Eliz.  V,  x^ 
was  the  firft  (latute  that  prohibited  it ;'  fince  which,  two 
others  had  followed  ;  but  none  of  them  tended  ro  deftroy 
the  ecclefia&ical  jurifdidion,  only,  j)y  making  the  oflFenqe 
punifiiable  in  both  courts,  gave  a  remedy  where  there 
was  none  before^;  that  in  the  firft  year  of  king  Tames^- 
the  convocation  met,  which  reduced  all  the  canons  iritO. 
one  body*,  and  then  particularly  made  this  icanon,  that 
none  (hould'.  teach  (chbol  ^witHbut  licence  from  ihc  ordi- 
nary ;  anrftho^  :t  might  be /diffici^It  to  prove  that  the(pr 
canons  were  direfily  confirmed  by  a£t  of  parliament,  yjsjt. 
ihere  was  a  fort  of  confirmation  of  them  in  the  ftatute  df 
tlie  4  yajC.  7.  for  the  founding  and  incorporating  a  frcf 
grammarrfchool     at    North* Leech     in    jfhe    county    of 
oloacefter,  whereby  the  provoft  and  fcholars  of  queen's 
college  in  Oxford  Uere  to  nominate  the  fchoolmailer  and 
umer  of  ^the  faid  fchool,  ^nd  to  make  fuch  ordinances  tor 
.i\i*e  g^veromf nf  there^bf ^  as  they  Ihould  fee  meet,  fo  that 
the  Tame  were  not^  repugnant  to  the  king's  prerogative,  to 
the  laws  arid  (tatutes  of  the  realm,  or  to  any  tccUfiaJiual 
canons. 9r  conftituttQns  of  tbi  cbunb  of  England^     But  on  the 
other  fide,  it  was  aniwered,  that  there  could  not  be  one 
canon  or  precedent  before  the  reformation  cited  to  prove 
the  keeping  of  fchool  to  be*  of*  eeeiefisiftical  cognizance  ^ 
/iurilkit  fuppofing  the  council  of  Lateral  to  hav^  been  ia 
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evexy  part  thereof  received  in  England,  yet  the  canon  ci^ 
did  not  prove  the  point  for  which  it  had  been  produced, 
that  canon  only  appointing  fchoolmaiiers  in  every  cathedral 
churchy  i<d  fuch  fchoolmafiers  to  be  licenfed  by  the  bi* 
(hop;   which  waB  but  reafonable,  namely,  that  he  who 
taught  in  <be  biihop's  church,  (hould  be  approved  of  by 
the  bi(hop ;  that  the  teaching  of  ichool  was  not  in  the  na» 
ture  thereof  fpirituai;  and  it  would  be  hard  to  affirm,  that 
it  was  of  ecclcfiaftical  jurifdi£lion,  or  cognizable  by  the  old 
^       eccUfiaftical  laws  of  the  kingdom  received  by  common 
ufe,  at  the  fame  time  that  not  one  fingle  precedent  ofany 
fuch  law  or  ufage  before  the  reformation  was  to  be  found  ; 
and  that  as  to  t^e  canons  made  fince,  they  did  not  bind  a 
layman  (as  Cox  was  fuggeRed  to  be)  becaufe  the  laity 
was  not  reprefented  in  convocation  ;  neither  could  a  re- 
ference to  the  canons  in  a  private  sA  of  parliament  add 
any  greater  weight  to  them  than  they  had  before ;  rhac 
this  was  a  cafe  which  deferved  great  confideration,  having 
before  been  in  the  other  courts  of  Weftminfter-hall,  where 
feveral  prohibitions  had  been  granted  on  this  very  faoie 
point,  in  order  that  it  might  receive  a  judicial  determina* 
tion,  bur  the  other  fide  would  never  venture  to  go  on  ;  as 
in  C3ldfield'6  cafe,  M.  9  W.  the  cafe  of  Belcham  and  Bar- 
nardifton,  E.   10  W,   (/)     Ched^ick's  cafe,  M.  10  W. 
Scorier*s  cafe,  T.  i  \  W.  and  one  Davifon's  cafe,  T,  12 
W.  (m)  that  fuppofing  it  to  have  been  originally  a  fpirituai 
crime,  yet  being  now  made  temporal  by  feveral  ads  of 
parliament,  it  was  thereby  drawn  from  the  fpirituai  to  the 
temporal  jurifdidlon.  By  Wright  lord  keeper:  Both  courts 
may  have  a  concurrent  jurifdidicn ;   and  a  crime  may  be 
puni(hable  both  in  the  one  and  in  the  other  :  The  canons 
of  a  convocation  do  not  bind  the  laity  without  an  z€t  of 
parliament;  But  I  always  was,  and  (till  am  of  opinion, 
that  keeping  of  fchool  is  by  the  old  laws  of  England  of 
cccltfianical  cognizance  :  And  therefore  let  the  order  for  a 
prohibition  be  difcharged.  Whereupon  it  was  moved,  that 
this  libel  was  for  teaching  fchool  generally,  without  (bew- 
ini2:  what  kind  of  fchool ;  and  the  court  chriftian  could  not 
have  jurifdiflion  of  writing  (chooir,  reading  fchoots,  dan* 
cing  fchools,  or  fuch   like.     To  which  the  lord  keeper 
aflented,  and  thereupon  granted  a  prohibition  as  to  the 
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tetching  of  all  fchools,  except  orammar  fchools,  which 
he  thought  to  be  of  ecclcfuftical  cognize  nee.  i  P. 
miL  29- 

[In  (hort|  the  rcafon  M^hv  before  the  reformation  there 
are  nocanon^^  to  he  found,  afierting  the  jurtlclivtion  of  the 
ordinary  over  frhoolm/ilttfT^,  except  among  the  clergy 
10  their  own  cathedr^U^  feems  to  be,  that  in  fadt,  they 
difcouraged  learning  every  where  clfe,  thereby  exalting 
tbeir  own  fuperioritv  in  knowledge,] 

By  ad  of  parliament,  the  cafe  Itands  thu^ : 

By  the  23  Ei>z.  c.  I.     If  arts  perjon  or  perfofii^  h9dyp9li^ 

tick  or  corporate^  /hall  ietp  at  mai^.tain  any  /choolmaftet  which 

/ball  mt  repair  to  fome  churib  chapel  or  ujual  place  cf  ccmmon 

prayir^  er  b*  allowed  hy  the  Lijhop  or  ordinary  of  the  diocefo 

when  fuib  fcboolmafter  Jhali  be  fo  kepi ;  he  flail  upon  convi^hn 

in  the  courts  at  JVfJfmin/ler^  or  at  the  ajpzei^  or  quarter  fef 

ftom  of  the  peaci<^  forftit  for  every  month  ,'j  keeping  him  10  /,  ; 

^m  third  to  the  king^  one  t  ird  to  the  poor^  and  one  third  t9 

him  tbatjball  fue  :  and  Ju,h  i&oolmafter  or  teuher^  prefum^ 

ing  to   teach  contrary  to  this  adlj  and  beirg  thetiof  lawfully 

cofivi^i  Jhall  be  dijabled  to  le  a  teachtr  of  youth ^  and  fujfer 

imprijonmtftt  without  bait  or  mainprize  for  one  year. 

ThQ  following  cafe  fcemcth  to  have  happened  upon  this 
fiarute  \  which  in  the  adjudication,  by  fome  overfi^ht, 
hath  not  been  attended  to :  viz.  E.  1 3  IK  K,  and  Doufe^ 
The  defeodanc  was  indided  £or  having  kept  a  (chool 
without  licence  of  the  hifhop  of  the  dioceie,  againft  the 
form  of  the  ftatutc.  Upon  which  it  was  moved  u  quafii 
the  indidmenc  (being  removed  into  the  king's  bench  by 
certiorari),  and  the  exceptions  taken  to  the  indidtmenC 
yrere,  i.  1  hat  there  was  no  flatute  that  prohibited  keep* 
ing  fchool  without  liceiKe,  but  the  i  J  a.  r.  4.  f  9.  and 
the  faid  adl  prefcribed  another  method  of  proceeding. 
2*  This  indSdment  was  found  before  the  juftices  of  the 
peace  at  the  quarter  feffions  ;  and  they  have  no  power  by 
the  ad,  and  tnerefore  it  was  void.  3.  This  fchool  was 
not  within  the  act  of  the  1  J  a.  becaufe  the  ad  extends 
but  to  grammur  fchools ;  and  this  fchool  was  for  writing^ 
and  reading.  And  afterwards,  after  a  rule  made  to  (hew 
caufr    the  Indidmrnt  was  quafhed.     L.  Raym.  672/ 

Further :  B\  the  i  Jc.  c  4.  /.  9.  No  perfon  Jhall  keep 
any  fchooU  or  be  a  jchoalmafter  out  of  any  of  the  univerfities 
oir  colleges  of  this  realm^  except  it  be  in  fome  public  or  free 
grammar  fchool^  or  in  fome  fah  nobleman* s  or  gentleman* s 
b^uf^as  are  not  rgcufaftts^  or  where  the  fame  fcb^lmajler  Jball 
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dtocefei  i 

ihi  fchaolmajjer^*as  a\fptj)i  p9rt^  tbatr^all r$iain  ^  momiatn 
'any'Jucifchooimafitr^  Jhallfoftptt  tach  of  them  for  tv^rj^  ^ 
fo  Svtttin^  offtndingjfifli^\bQlf  totbt  iing,  and,h(^P%kw 

''  *An^by  fhcyjK  14  €•  2:  c.  4.  Every fcboolm^ftir  htpr 

Itig  any  *  public  t  or* private  fchopl^  ond^  eviry  perfon  ii^ruSing 

^  or  teaching  anyyouj^b  in'akf  ^ouJi[y^  private  family  as  a  tutor 

or  fcholmajlery  ihall  be/on  hhadmi^nj^fcrjbfjbf  ^e(Jqraz 


fore  the  ^rc%b}J})op^  bt/hop^  pr  ordinary  of.  the  dtocefe ;  $njpfiif 
that  i't'^ryterfin  j^o  fatajftg  in  fucp  fubf€rtption%  fkall  jor/oit 
his  yt))obll  and'be  utterly  aifabfe^  and,  ipfo  fa£to  dipriv^jf 
the  fahei'andjhefaict  fchoplfhall  be  void  a$  if  fucb  f^^n^fo 

fatting  w'e^e  naturally  dead*  1     .    ,v  •.•^-    * 

Jnd  ifany/jchaolmafler^  or  other  ptrfon^  inflr^ing  tr 
teaching  youth  \n  any  frivatehouf{  or  family  ^  ctfMtor  or  fchooi^ 
irtifjier^  JIjqU  infiru^  or  {tach  any  youth  ar  a.  tutor  or  fcbootr 
mnfiery  before  I'tance  obtained  from  the  ^fxhbijhop^  bifhap^  or 
irdxnajy  of  the  dioaje^  ccaxriling  tfi  the  lawi  andflmtutes  ofthit 
realm^  (fi,r  ivhich  befhall pay^  \2  d .  only^)  and  beforo fuch fuh* 
'  fctipUon  as  cfQrefa\d\  fiejballfor  ihcfirfi  offence  faffer  tbrto 
ttr:nth$  jfrprif^nrrifnt  without  bail}  and  for  every  focondj  and 
other  Jfuihoffinie^^allfufftr  three  months  imprtfonment  wiib^ 
ttit  batl^  and  alfo  forfeit  to  the  ling  tbefum  of  ^L   f  fit^t 

JO,  II.  .     i  .  \ 

Af.  9  G.  2.  Tht  ling  againft  the  bi(hop  of  Litchfield  and 
Covefttry,  A  mandamus  i0ued  to  the  bilhop^  to  grant  a 
liceticrc  to  Rujhworth  ^  clergyman,  who  was  nominatetl 
elber  of  a  free  grammar  fchool  nrithin  his  dtocefe.  >Xq 
ftrhich^  he'returned,  that  a  caveat  had  been  entred  by  fqcnq 
at  the  ()rincipa]  inhabitants  of  the  piace|  with  a^ticjfs  ai>-t 
fkeied,  accunng  htm,of  Jrupkennqf;,  .ini:ot^yr\encyg^an4 
.       *'  AcglcA  of  preaching,  and  reading.pra}frs^,^9od  tba^t.  t|)C| 

caveat  being  warned,  he  was  proceed ipg/,^to  joquife  intq 
the  truth  of  thefe  things  when  the.;ngadafiiufi,^af]ie  :  aii4 
therefore  Tteliad  fufpended  the  lic^fipg  l^q^  ^ And  with- 
out entring  mucJi  iiuo  the  afguments^  w^ethei;the  bifhq^ 
tiatti  the  power  of  licenfifig ;  thq  c^itrt  hcU»  ibat  th<( jer. 
^  turn  fllould  be  allowed  a|  a  teoipocary^xcufisi:  fpr.l^I^i 
the  aft  of  the  13^  &?  i  a  tj.  %.  c.^^,  -^ligeili,thc^^  c^\j  W 
vSktA  to  alhlf  fubTci-iBfr  tne'deGfarati6n,  fti  it  adds^  acto'd- 
bt^  to  thi  laws  andfiatutes  ef  this  realm ,  which  prcfuppo^ 

10  felh 


J9i4wiii^be  examined  into;    'ftn  Itfe},'  *     -^   ■■■'■■•'   ''* 
.    Ry^thc.fcv.eral  ftaiirp  a(3s,  iffc  licc.-^:- t.i  t".  ^.<   ■'■:ui1<;|*-  '.    .    ■   . 

aijd  lu^rs  fliaJi-be  on  a  double  jftr.'?'- -  I",  ''   ']"^> 

..^fThff  oidui»ay  aiiv  al^o  cxaoitre  :    .   ,..-.■    -:-,'■.'".;  fir  TWoHlmty" 
»  Jiccnpe-iij- t«acb«  grai7nr»r  fchbol".  ''y'    \s  i"'y.""^'n* 

wdU.  !».Vn«^r,:i,idr.ligil.n,,-    '  ^  ,  j   ,;  :  ^^  gStyo'L?- 

lo  a^flM«j^d(nH>  lo.iba  6rdi«:try  to  gf; -,r      |.   ■    -    _   i  .  i'.  ?e  ctntf.n  ipjiir'- 
ihat  ta  f(»^p»yided  tfetrrf-renniig:  .of  i(  --j:!!    -■    :  :;y     i-o  :'«■"'""'''*■  ":i(U.._. 
fubmit  hrmfclf  (o  be- cxaatincd   •«   tt.,..hjii^  ,,[    :  \',  „  n-.y""'"    "'"-'"■''v  ". 
in  karfling;'     HiJt^vvtht  Archbijha^  of  Tirk.    b  T.  Rt\,        "  "'  ''A.i^' 

V^^ecJicp^CAftlainede  the  fdiDolmafler  muft  take  the 
oa(b|^'.i?nd«£][bibi[  a  Gcrnfioate  of  his'traving  received  the 
,     Jacrfunt^tf >i0t,-tbe 'quaiter  felSons,  'as  other  pcrfuns  qdalt- 
fying  foac^cct.'  p  "    '       .».**•  -  i 

And  by  Cioi.  i37^>E»eFy  fchooltt\i(ler  Oiall,  at  tbe'bi- 
fliop's  firA  vi&taiidrf,  or  at-  ibt  fitn  vifitalion  after  his  ad^ 
iniQont  cxhibii  hix-|ic!tice,  to  be  by  the  fuid  bilhop  eith'^* 
sUowed,  or  (if  theie-be  juft  caure)  difallowcd  and  itf- 
-jca«J„:     ....■.,  r  - 

,-.-3>,  Bythc  il  fif  12  ?r.  t.  4;     <*  Htiy  pipift,  or  pcrfon  ""m"  Cho*, 
■.  jn&4ng,pK>fe(FoD  of  ihcpopifh  rdfglort,  fhaM  keep  fchoof,  '^'J'nuJ'^'   '■ 
.or  lakeivponhimlelf  ikdvd'ucainintir^vcrnViiVnt  or  board-     . 
io'gof  youifci-hc  flia*Hwadjud|tdlo'p'tipetUal  impiifon- 
ment,  in  fuch,Y»McftwitWn-<hia'ltiiTgdo'iri^  as  tlie  king  by  , 

adviceof  his  p(i*'^wu>ici1Aa41  appolrff;    /.'3.  ' 

[But  by  31  G.  3;7?»^?/.'i3r**-l7.f  Nb  ecclcfiaftick 
or  other  pcrfon  proteffittg^'rfi^  RQmaA  daihnliclc  religion  'vho 
ftall  take  and  fubfcfibe'»lTe<(aib*(Tf-hlle1iSricc  abjuration 
sod  declaration  thereby  prtfA*bfcd  \\tir  'which  fte-'jE'att)!};- 
ao.  B.)flial)   be   profecuttdft*  Tiny  tfcutt   Aftaircelc?  fdV' . 
teaching  «rid  inllructing  youtft'aiii  ciiY6f  br1f):iooKnl{Af,~ 
But  befpte  any  perfon  Ihail  bc?pl[ihlt*!*rt"HepVfch"o3l^   ' 
for  the  education  of  youth,  his  or  ^er  name  as  a  Rornift 
cuholi^  tchoolmafter  or  (chool  mtftret'slllan  )4c  Fccorded  at 
the  fjuatcer-dr  general  feffion  of  the  ■[ieldfclWWid'icoi/nrt 
Of  otiani  divifion  6r  place  where  fiich  fchool  THifl  bc~fiftil(N^ 
ed  by  tbe  clerk  of  the 'peace  of  (he  faid   court,   vttidT!r  i'& , 
flCf:qrd  ^ucb  nam*  apd^dcfcrtption,  and  10  give  a  certi6caifc 
thereoE.cn  demand.     PfoVided  that  nothing  in  thai  aift 
cuniainedi' Ibili' make  it  •\aiibi\'ia  Found   endoW  (jr  efta- 
bliih   any  ie!igiai»i  orridr  o#  Ibiiety  bf  perlbni'boiiild'bj." 
monaflick  or  religlouBvowsj  oJ'  aftj^ch'bol  acSaeirij  W'tfip- . 
lege,   by  peifoDj  profeffing   che'Rdtnan  (!9nhblit'&  rel^io'ff. 
wutiin  tttfie  icaliDK}  or  the  dotDinioDJ  thcreutitd  belortg- 

ingi 
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ing  I  and  that  all  ufes  trufts  and  dirpenfattont  whether  of 
real  or  pfrfonat  property  which  immediately  before  the  24 
June  I79i>  Hiatl  be  deemed  to  be  fuperftitious  or  uqUw- 
'ful  (hill  continue  to  be  i'o  deemed  and  taken.  Provided 
alfo  that  no  p'c^rfon  pro^eiTing  the  Rofnan  catholtck  religion 
ihail  obtain  or  hold  the  mafterftiip  of  any  college  or  fchool 
of  royal  foundation,  or  of  anv  endowed  college  or  fchool 
for  the  education  of  youth,  or  (hail  keep  a  fchool  in  either 
of  the  univerfities,  or  fhall  receive  into  bis  fchool  for  edu- 
cation the  child  of  any  protciiant  father.] 
Diflctticrf.  ^.  By  the  17  C,  2.  c.  2.     It  Qiall  not  be  lawful  for  any 

perfon  who  (hall  take  upon  him  to  teach  or  preach  in  any 
meeting  or  convcnticie  under  pretence  of  any  exercifecf 
feligion,  or  for  any  other  perfon  who  (hall  not  drR.  take 
and  fubfcribe  the  oath  following,  and  who  iball  not  fre- 
quent divine  fervice  eftablifhed  by  the  Uws  of  thii  king- 
dom,  to  teach  any  publick  or  private  fchool,  or  take 

any  boarders  or  tablers  that  are  taught  and  mRruQtd  by 
himfeit  or  any  other ;  on  pain  of  40  I.  one  third  to  tbe 
king,  one  third  to  the  poor,  and  one  third  to  him  that 
ihall  fue  in  the  courts  at  WeAminder  or  at  the  alTzes  or 
quarter  feffions.  Which  oath  is  as  followeth  :  *M  A.  B. 
*^  do  fwear,  that  it  is  not  lawful  upon  any  pretence  wbat- 
«^  foever,  to  take  arms  againft  the  king  j  and  that  I  do 
«<  abhor  that  traiterous  pofition-of  taking  arms  by  his  au« 
^  thority  againft  his  perfon,  or  againft  thofe  that  arecooi- 
**  miiiioned  by  him  in  purfuance  of  fuch  commiffions;  and 
**  that  I  will  not  at  any  time  endeavour  any  alteratioo  of 
«*  government  either  in  church  or  ftatc.'* 

fiut  by  tbe  i  ff^.  c.  i8,  commonly  called  the  zEt  of  to- 
leration ;  neither  the  fatd  afi,  nor  the  before-recited  a& 
«f  the  23  £//z.  c,  I.  nor  any  other  made  againft  papifb 
or  popilh  recufants  (except  as  therein  excepted),  fliall 
extend  to  proteftant  diflcnters  qualified  according  co  tba 

aa. 

And  by  the  19  6.  3.  c.  44^  No  di(renring  miotfter, 
nor  any  other  proteftant  dilTenting  from  the  church  of 
England^  who  fiiall  take  the  oaths  and  fubfcribe  the  de- 
*  claration  dircfied  by  the  fatd  a£l  of  I  IV.  and  another  de- 
claration injoined  by  this  prefent  a£)  (for  which  fee  Title 
D'tJ[enttr$)  (hall  be  profecuted  .in  any  court  whatfoever, 
for  teaching  and  inflruding  youth  as  a  tutor  or  fcbool- 
mafler.  Provided,  that  this  QiA\  not  extend  to  the  en- 
abling any  perfon  difTenting  from  the  church  of  England 
to  hold  the'  mafter(hip  of  any  college  or  Jchoo)  of  royal 
foundation^  or  of  any  other  endowed  college  or  fchool  for 

the 
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the  education  pf  youth,  unlefs  the  fame  (bdW  have  been 
founded  (ince  the  iird  year  of  tVilliam  and  Mary^  for  the 
immediate  ufe  and  benefit  of  proteilant  difFenters.  * 

-    5.  In  Bales*9  cafe,    M.  21    C.  2.  it  was   held,   that  Whether tu«r. 
where  the  patronage  is  not  in  the  ordinary,  but  in  feoffees  ^^^7©  de'DriTaT 
or  other  patrons ;  the  ordinary  cannot  put  a  man  out :  and  tioo,  for  teach* 
a  prohibition  was  granted  ;  the  fuggeftion  for  which  was,"  »ng  without  It* 
that  he  came  in  by  eledtioii,  and  that  it  was  his  freehold.  ^^'^'^* 
2  Ktb.  544. 

Upon  which  Dr.  Gibfon  juftly  obferves,  that  if  this  be 
any  bar  to  his  being  deprived  by  ordinary  authority  ;  the  . 
prefentation  to  a  benefice  by  a  lay  patron,  and  the  parfon's 
freehold  in  th^tt  benefice,  would  be  as  good  a  pica  againft 
the  deprivation  of  the  parf  n  by  the  like  authority.  And 
yet  this  plea  hath  been  always  reje£!ed  by  the  temporal 
courts.  And  in  one  circumflance  at  l^^ik^  the  being  de- 
prived of  a  fchool,  notwithftanJing  the  notion  of  a  free- 
hold,! is  more  naturally  fuppofei),  than  deprivation  of  a 
benefice;  becaufe  the  licence  to  a  fchool  is  only  during 
pleafure,  whereas  the  inftituuon  to  a  benefice  is  abfolute 
and  unlimited.     Gibf.  j  1 10. 

.  6.  By  Can,  78.  In  what  parifh  church  or  chapel'foever  In  whit  cafe  co- 
there  is  a  curate,  which  is  a  mafier  of  arts,  or  bachelor  '?***  ^r^H'TL 
of  arts,  or  is  otherwife  well  able  to  teach  youth,  and  will  uacbiogCchool. 
willingly  (6  do,  for  the  better  increafe  of  his  living,  and, 
training  up  of  children  in  principles  of  true  religion  ;  we 
will  and  ordain,  that  a  licence  to  teach  youth  of  the  parifh 
where  he  ferveth,  be  granted  to  none  by  the  ordinary  of 
that  place,  but  only  to  tFie  faid  curate  :  Provided  always, 
that  this  conftitution  (ball  not  extend  to  any  pari(h  or  cha- 
pel in  country  towns,  where  there  is  a   publick  fchool 
founded  already  ;  in  which  cafe,  we  think  it  not  meet  to 
allow  any  to  teach  grammar,  but  only  him  that  is  allowed 
for  the  faid  publick  fchool. 

7.  By  Can.  79,  AU  fchoolmn/lirs  Jhall  teach  in  engU/h  or  Order  to  be  nS- 
/tf/in,  a$  thi  children  are  able  to  bear^  the  larger  or  Jherter  ^^^^^  thereia. 
catecbifm,  heretofore  by  publick  authority  fet  forth.  And  ets 
iff  ten  as  any  fermon  fhall  be  upon  holy  and  feflival  days^  within 
iheparifh  where  they  teach^  they  fhall  bi  ing  their  fcholan  to  the 
cburch  tohere  Juch  fermon  fhall  be  made^  and  there  fee  them 
quietly  and foberly  behave  tbemfelvesy  and  fhaU  examine  thim  at 
times  convenient  after  their  return^  wh.t  they  have  born  away 
»f  fuch  fernunu  Upon  other  daysy  and  at  other  times ^  they 
fhall  train  them  up  with  fuch  fentences  of  holy  fcriptures^  as 
fhall  bi  mofi  expedient  to  induce  them  to  all  godlinefs.  And 
tbeyfball  leach  the  grammar  fet  forth  by  king  Henry  the  eighth^ 

and 
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lll!tiZ7i\jtiy^  o/'  nobU  mimrj^  and  n§ne^..^hir*    jtnd  Hf^k^il^ 

Jci^jolmuJiiTy  hiing  lictpfi^i^nd  bevipg^fiikfaribidjas*n  mfttw^ 

"tfoiJ^  JhoUiiffcnd  in  anj  of  tl^  pnmi/eif  ^n  iifkir  Jpe^k  tUfiu 

.  •  or  Uach  Qgaivjjany  thing^whiriuniohi*hi^bf4rjifirJyJuhfc9ibM$ 

' '     if  upan  admmijiott  by  tl^e^qr dinar j  hi.  4^  9^t  ^mf^jA  Andm^»ni' 

['jMmfcy^,  Itihlmhi^ufptii^dfrjiniU^Mtfc^ 
u    »      The  laY^trorJ}ji}j^tt^c<Uetbiljn\  Ufger.  i^lbAt^iai  tbe 

bock*  ot  common  prayer :  The  fliorter  was  a  lO^teckHin 

pJalenf^,co;nni abided  ^^o  b^  t^yght.  iq  'A  \  fchools  ;  which  was 
«^)*l/i^"'cd,  reviewed,  and  cor.recied  in  ihc  •convocation  of 
]^^a>  snd  pij^bliin^d  wiih  chofe  im^rovemeiiu  in  157O9  to 
l£^^a  guide .(9  thp  younger  clergy  in  the  fiudy  of  divioitjp,' 
at'  coiTui'niasr.the  Turn  and  /ubiiance  of  our  reformed  relU 

.  fh^ii^^'vg  ^^^^^  fch-ars  to  ihi  cbmrchl  E.  10  fif  1 1  ff^^t 
^Jh^P^  and  Barnardijian,     The  chief  queftioir  wasj  wfee- 
t^<V*9  (choolmafter  migbc  be  profecuted  in  tbe  ecclrfiaftjcai 
4|pMr'i  for  not  bringing  his  fcholars  t<y  church,  contrary  to* 
this  canon.     And  it  was  the  opiniofi  of  tbe  court  that^the* 
fchoolmaflcri  being  a  laymiiii  was.AOt  bound:  hjr  ttie  c'aaMtt 

I  P.  ff^ll,:^2.    .  . ,  I         ,-.  ,    ,  k  »t  %.  * » 

Gr am jfo^^C^Qnif Wed  %n^  fetfQrtbJ>y.  \Vtl)iain  Lilly- andi 
oth^i^s'^tplfciallY^'appointcd  by.hjs  anj^jefty^  jo^tte  preface 
fy  jvhi/: n J)ook  it  is  declared,  that  ^i  as  for  the  diveriicy 
**  of  Wsmm^r^t  it  is  well  jand  •  pnofitaUy  taken  away  by 
*\|Kel^ifig's  majcfty's  wifdom  i  who  forefeeing  the  inooflt 


(<^  be,  taught  for  the  ufe  of  learners,  and  for  avoidiDg 
•' thq  Hurt  in  changing  of  fchooln^aftcrs." 

Subi-fttoa  "^*  ^y  ^^^  43  ^^'  ^*  4'     ^Vhcrc  lands  rents  anntt'tiet 

ftomMyiip^^f ..  ,  gRodjs  or.  money,  given  for  maintenance  of  free  fchods  or 
pioui  ul^iWe  fe|ioo\s  a(  learning,  have  been  mifapplied,  and  there  are 
t^ifeltVio  V    -    fio^fpjjcUl  viiitors  or  governors  appointed  by  tbe  foaoder; 

tHeJor^cl^aiicellor  may  award  commlffiont  under  tfae-great 

fe^.tq  inquire  and  take  order  therein,  '• 

Whether  tbe         oW\^^^^^^^'  ^   mandamus  li^h  fof.  reftoAog  a  fcbool* 

vifMor*!  power     matter  or\u{ber,  when  in  .fa£l  tbey.htiue.been  depriired  by 

ii  fioaciofivc.      |}^g  l^'c^l  *  visitors,  ia  doMbtfiuUy  fpokcn  of  in  ibe.  book*  at 

cpmmop  !?]^o  ^^  tlv?>  pleadings  vpon' them*  leeal  not  t0 
toucfi  [\^k.^  IV^ffnt  'V^^9U  t>ut  to  turn  chiefly  upon  thi«. 
Whether' they  are  .to  >6  accounted  offices  of  a^piiblick  or 
private  nature.    Gihf.  &i  10. 

Thus 


iflN  i^*W?J^?PH!  W^S'gfW<?4t  ^^  reftore}aji9an;,tQ  the 

^f tti^J"oM^n3cd  bjf  ^k,ing ^dy^^r^  jjhc;  f|x^h  : ,  The  fame  i>^t  ^       • 

^  ^nd  the  diftlr>aipq/fefijp|t|i  ,t9  l^  thjs  :  /f  tJi^yiJftigU  b« 
^e'eoied  of  a  publju^k  n^rj^^^.  coofii^tc^  ^Qr^iH^licIf 
^'ovet^ment ;  ihcy  {^^^l^t^i^St^  to  .j(hQ  JAJtrif^iSkip  o( 
^hc  ting's  courts  ,0/  fijmn^^n^  %w  j.  Um^if  ,5.bcy  b^  judged  • 
fnattf  rs  gnjy  of  Pjivate^  et^^jity,  ,i^ij\n  tlj^y  4|i:P  fubjpgl  iq 
the  rulei^  ^nd  fta'tutes^  })v,^\<;b;^«ttie  fpunde^  prdain^ .  9n4 ' 
^/Vibc  y|fitgr^wb^/iv.^c^^^^  | 

n^  tl\ci  <^^f  of  .colleges  in  .the^juqivcrfitiesr.  ^i)etbe« 
fo>^^§'^  t^|the  kiog  or  ^y  any  Qt^er,  it  .f«£»€|h  now  to 
be  fetded^^th'^t  ;<hey  are  to  be  <;onfidere4  a$  ptiyate  ^silai  ^'     . 

'l)li0iniems,  fubje;£i  ooly  to  the  fouDder*  and  to.  the  vifitoi^ .  i 

whorp  he  ^ppolnceth  :  and  if  d^tK  ^ot  feem  eafy  to  difceu^  < 
any  difrerence^betwe^n  /ch^ls  ^nd  colleges  in  this  fe*i  ; 
fpca  (n),     .  J  ^  ,:   rf   •  :  ,         .  ;^      .  *        -    ..     •  ;  .' 

fchobi  of  Birmingham  was-^fougdei^  by.kiqg  J^dirard  tbo  ^ofn'><'« «*  ^^^^  V 

i^xtb,.  who  enddwe^d  ^the  .fald  *fpboQl^   a^d.  ^x  bk  Jfiittfra  ^^^^"•» 

patent  appointed  perpetual  gove^^r§  tlier^eo^  ff^OMfe^ 

thi^eby  ^nablf  cl  to  i^ake  Uw,${  ai),4>oi^in^ncf6  for  dthe  b^t-r 

ter  govcffonaeflt.pf  the  faid^fcbool,  but  by  thjB  letter  pa* 

tent  no  expxef:*  vifitpr  was  appointed,  and  the  legal  e(hitQ 

of  the  eadowment  was  vefted  in  thefe  gorernors.     After  a 

cotnniiflion  had  iiTued  under  the  great  feal  to  infpe^l  the 

management  of  the  governors,  and  all  the  exceptions  be« 

ipg,  already  heard  and  over-ruled,  it  was  now  obje£led  to  '  *''*^ 

tbjs  ccjmoiiffiony  that  the  king  having  appointed  gover-  \''*^  ' 

i}orSj  ,ba^  hj  implication  made  them  vifitofslike^tife ;  the  ^  «v* 

con^4f  nee,  of,  which   was,  that  the  crown  could  not  t 

iifue^a  cominifiiop  to  vifit  or  infpcd  the  conduA  of  thef<» 

ftovernori.     Tbe.i?iatter  firft  came  on  before  lord  chan«* 

ce]jp^  MaccUsjTeid,  a9d  afterwards  before  lord  King,  wbor 

deiired  the.  a^Bitapq^  of  Jacd.chief  jufttce  Eytc^nn^iiortL 

chief  baron  Gilbert ;  ,ai;id.a(;cqr4ingly  the  ^ppihion/pf  tke* 

coiiit  was  now  delivered  feriat^mi  that  the  cpufmiffi^n  was  • 

gijoci.     L.  ic  was  laid  doifft  fs  a  ruto,.  that  wMre  tbe: 

,         .  ..    ••  .*  «  J   J  !.»  *    ♦*  * 

,  f«)  Bor  the  genera)  po»ver/and  jttrifdKliGn  of  a  vkltdr,  fte^ 

king 
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king  is  foQoder,  in  that  cafe  his  majefly  and  his  fucceflbri 

are  vifitors  ;  but  where  a  private  perfon  ts  founder,  there 

fuch  private  perfon  and  his  heirs  are  by  implication  of 

law  vifitors.     2.  That  tho'  this  vilitatoiial  power  did  re- 

fiilt  to  the  founder  and  his  heirs,  yet  the  founder  might 

veft  or  fubftitute  fuch  vifuatorial  right  in  any  other  perfon 

'  or  his  heirs.     3.    They  conceived  it  to  be  onreafonable^ 

that  where  governors  are  appointed,  thefe  by  conftruAioa 

of  law  and  without  any  more  (houid  be  vifitors,  (hould 

have  an  abfolute  power,  and  remain  exempt  from  being 

vifited   themfelvea.     And    therefore,    4.    That  in  tbofe 

cafes  where  the  governors  or  vifitors  are  faid  not  to  be  ac« 

countable,  it  muft  be  intended,    where  fuch  governors 

have  the  power  of  government  only,  and  not  where  thejr 

have  the  legal  eftate  and  are  intrufted  with  the  receipt  of 

the  rents  and  profits  (as  in  the  prefent  cafe) ;  for  it  would 

,  be  of  the  moft  pernicious  confequence,  that  any  pcrfons 

intrufted  with  the  receipt  of  ren(s  and  profits;  and  efpe- 

cially  for  a  charity,  tho'  they  mifemploy  never  fo  much 

thefe  rents  and  profits,  fliould  }et  not  be  accountable  for 

their  receipts  :  this  would  be  fuch  a  privilege,  as  might 

of  itfelf  be  a  temptation  to  a  breach  of  truft.     5.  That 

the  word  gc>vernor  did    not  itfelf  imply  vifitor ;  and  to 

make  fuch  a  conftrudion  of  a  word,  againft  the  commoa 

and  natural  meaning  of  it,  and  when  fuch  a  ftraincd  con- 

ftru^ion  could  not  be  for  the  benefit,  but  rather  to  the 

great  prejuJi.e  of  the  charity,  would  be  very  unreafonabie; 

bcfides,  it  would  be  making  the  king's  charter  operate  to 

a  double  intent,  which  ought  not  to  be.     And  the  com- 

minion  under  the  great  feal  was  refolved  to  be  well  iffaed, 

2  P.  miL  325. 

Whether ihe  n.    The    following   cafe    relateth    particularly  10  i 

eruft  fiimveib,  ^hurch  ;  but  is  equally  applicable  to  and  far  more  fit- 
on  the  leoffees  '.  ,^.       \     ^^  r       rex       1  »•      u^r 

d>2nK  away  be.  quently  happeneth  in  the  cafe  of  fchools.  It  is  tnatot 
yond  the  Hmiied  U^ultham  chiiTchy  //.  1716.  Edward  Deony^  carlofNor- 
^Dumber,  wlch^  belftg  feifed  by  grant  from  kin^  Edward  the  fixtb, 

of  the  fcite  and  demefnes  of  the  diflblved  nionaftery  of 
Waltham  Holy  Crofs,  and  of  the  manor  of  Walthtnit 
and  of  the  patronage  of  the'church  of  Waltbam,  and  t£ 
the  right  of  nominating  a  minifter  to  officiate  in  the  faid 
church,  it  being  a  donative,  the  abbey  being  of  royal 
foundation,  by  his  wiH  in  16361  amongft  other  things 
the  faid  earl  devifed  a  hcufe  in  Waltham,  and  a  rent 
charge  of  100  1.  a  year,  and  ten  loads  of  wood  to  beanno- 
N  ally  taken  out  of  the  foreft  of  Waltham,  and  bis  right  af 

liomiiuting  a  minifter  to  officiate  in  the  faid  chuidi)  co 

fix 
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£s  tniQcei  ««d  their  beifa,  0f  whidi  Sir  RoWit  AtUos 
was  ooe^  ia  truft  for  the  perpeciial  ouiiotenaiice  of  liic 
iBiaifler»  to  t>e  froiD'trme  to  cudc  nominated  by  the  t ruf« 
leet  i  end  direfled  ibal  when  the  truftees  were  reduced  to 
the  Bttinber  of  cbree*  they  ihoold  chufe  others.  Iclb  fell 
oufi  that  all  the  trufteeii  except  Sir  Robert  Aikins,^  Weie 
dead  $  and  be  alone  took  upon  hioi  to  enfeoff  others  eo 
fill  up  the  number  i  and  now  the  ftirvtvifig  truflees  (4f 
the  (aid  Sir  Robert's  appointment)  did  nominate  Lapthom 
to  officiate  i  and  the  lady  Floyer  and  Campion^  who  were 
ownera  of  the  diffolvod  mona^ery  and  of  the  aianof^ 
-cfaitaied  the  right  of  nomination  to  the  donative,  and  bad 
nominated  Cowper  to  oficiate  tkere»  and  he  was  got  ioio 
po&fion.  The  b'dl  was»  that  Lapthorn  might  be  ad- 
Biitied  to  officUle  tberot  to  be  quieted  in  the  poflcfliooy  - 
aad  ao  have  an  account  of  the  profits.  By  the  defendanea 
ic  was  amongft  other  things  infifled,  that  the  trufteea  hav^ 
iog  negleAed  \o  con?ey  over  to  othert^  when  they  were 
lediiced  to  the  number  of  tbroe»  and  the  legal  eftale  cook- 
ing only  taone  Angle  tr^fteei  be  had  not  power  to  eleft 
others  ;  but  by  thatmeans  the  right  of  nomination  refulted 
back  to  the  grantor,  and  belonged  to  the  defendants,  who 
bad  the  eftate^  and  flood  i&  bis  plaile ;  or  at  leaft  the  court 
ought  to  appoint  fuch  truftees  as  ftopid  be  thought  pro- 
per* By  CdWper,  lord  chancellor ;  it  is  only  dire^bry 
to  the  tr«ftees»  that  when  redocid  to  three,  they  Ihould 
fill  up  the  number  of  truftees  ;  and  therefore  altho'  they 
fie^leded  fo  to  do,  that  would  not  extinguifli  or  deter- 
inme  their  right ;  and  Sir  Robert  Atkins,  the  only  furvi* 
ving  truftecy  had  a  better  right  than  any  one  elfe  could 
pretend  to,  and  might  well  convey  oyer  to  other  truftees  $ 
it  was  but  what  he  ought  to  ha^e  done :  and  it  was  decreed 
for  the  plaintiff  with  cofis,  and  an  account  of  profits  i 
but  the  .matter  to  aHow  a  a  reafonable  falaryto  Cowper^ 
wbtift  be  offciated  there*    2  Firn.  749. 

la.  By'  the  43  Eliz.  e.  2.    Ail  lands  within  the  parifll  Tam^ 
are  to  be  a&ffed  to  the  p99r  rate. 

But  by  the  annuarafis  for  the  land  tajc^  it  is  provided, 
that  the  fame  fli^ll  not  extend  to  charge  any  mafters  or 
ulbersofany  fefaoob,  for  or  in  refpeft  of  any  ftipendt 
wages,  rents,  or  profits,  arifing  or  growing  due  to  them, 
ill'  reif«A  of  their  fiiid  places  or  employments. 

Provided,  that  nothing  herein  (hall  extend  to  difcharge 
anyfenant'of  any^the  houfes  or  lands  belonging  to  the 
£tid  fchools,  who  by  their  leafes  or  other  contfafis  are' 
Mittjti  to  pay  ail  rates,  taxes,  and  impofitioos  wbatfo« 

voLf  UK  Z  ever  | 
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mr ;  hat  that  they  fliall  be  rate()  and  pay  all  fuch  nteij 
taxes,  and  impofitionst 

And  in  genera^  it  is  provided,  that  all  fuch  lands  re« 

^  trenues  or  rents,  fettled  to  any  charitable  or  pious  ufe,  as 

'  were  afleifed  in  the  4th  year  of  ff^ll.  &  Mar.  fliali  be  liable 

to  be  charged ;  and  that  no  other  lands,   tenements  or 

hereditaments,   revenues,  or  rents  whatfoever,  then  fet- 

.  tied  to  any  charitable  or  pious  ufes,  as  aforefaid,  (hall  be 

charged. 

And  the  reafonof  this  diftindion  feemeth  to  be,  be- 
caufe  in  that  year,  the  funis  to  be  charged  were  fixed  and 
-determined  upon  t^etf  particular  divtuon;  bads  which 
were  then  appropriated  to  charities  being  exempted  our  of 
the  valuation :  therefore  it  is  no  hardfhip  upon  the  neigh* 
ibourhood,  that  lands  then  exempted  (houM  be  exempted 
•ftill,  for  the  other  lands  pay  no  more  upon  the  account 
-of  fuch  exemption :  but  if  lands  appropriated  to  charities 
^£nce  that  time  fliould  by  fuch  appropriation  become  ex- 
empted, this  would  lay'a  greater  burden  upon  all  the  reft. 
:becauie  the  fame  .individual  fum  upon  the  whole  divifioa 
is  to  be  raifed  ftilK 

Seats  in  churches.    See  CBitrrSt 
Sees  of  biihops.    See  CatBrHrabt. 
Sekft  Veftry.    Sec  Veftry,  in  the  title  Chmt^ 


♦  • 

*  A    Sentence  is  cnhet  dtjlniihif  pt  intirlo<uttrj  : 
^^^       A  tUfimtivi  fenience  is  that,  which  puts  an  end  to 
the  fuit  in  controverfy,  and  regards  the  principal  OMtter 
in  queftion : 

An  intgrhcutory  fentence  determines  only  fome  incident 
6r  emergent  matter  in  the  proceeding,  as  fome  exception, 
or  the  Tike  i  but  doth  not  af&A  the  principal  natter  in 
Controverfy.     AyL  Par.  487. 

'  By  the  ancient  canon  law,  fentence  of  fufpenfion,  of 
excommMnication,  ought  not  to  be  given  without  a  pre- 
vious admonition ;  unlefs  the  o0ence  is  fuch  as  la  its 
own  nature  immediately  requires  fuch  fentence.  In  |rch- 
iji/bop  Arundel's  tcgi&cr^  mention  is  made  of  an  appeal 
'  '  .         ■  .    from 
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from  a  fenlence  of  fufpenfioiii  ••  unjaft  for  want  of  a 
canonical  admonition.'   GibJ.  1046* 
.    And  every  fentence  muft  be  in  writing  1  otherwife  it 
derervea  not  the  name  of  a  fentence^  and  needech  not  the 
formality  of  an  appeal  to  reverfe  it.     Id.  1047*  (^) 

And  by  the  feveral  ftamp  a^,  every  fentence  or  final 
decsee  muft  be  on  a  double  fizpenny  ftamp* 

And  the  fentence  muft  be  pronounced  in  the  prefence 
of  both  parties ;  otberwife,  fentence  given  in  the  abfencf 
of  one  of  the  parties  it  void.    /rf. 

Sentences  upon  the  charch  wall.    See  C0llft|^» 
Separatifts.    See  WSvxtttff 


i«  1117 HEN  a  living  becomet  void  by  the  death  of^^'"C^^* 

^'^    an  incumbents  or  otherwifc;  the  ordinary  is  to  S^*'' ***  •  **"*^ 
iend  out  his  fequeftratton, .  to  have  the  cure  fupplied,  and 
CO  preferve  the  pro6tt  (after  the  ezpences  deduced)  for  the 
ufe  of  the  fucccflbr.     Gad,  Append,  14. 

a*  Sofflotimes  a  benefice  is  kept  under  fequeflration^^"*''^"*^'' 
fot  many  jearl  together,  or  wholly;  namely,  virhen  it  isJ^T/'  ^•^•"^ 
of  fo  froall  value,  that  no  clergyman  fit  to  ferve  the  cure  will 
be  at  th^  charge  of  taking  it  by  inftitution :  In  which 
cafe,  th^  fequeftration  is  committed  fometimes  to  the  curare 
.only,  fomttiroes  to  the  curate  and  churchwardens  jointly. 
J9biif.i%%.    [&e  for  this  ©aieriott.] 

3.  Somcumcs  the  fruits  and  profits  of  a  living  which  DwiMiUfi 
is  in  controverfy,  either  by  the  confenc  of  parties,  or  the 
jirdge's  authority,  are  feqiieftered  and  placed  for  fafcty, 
in  a  third  hand.  And  thus  where  two  difitrent  title§ 
arc  fet  on  foot,  the  rights  are  carefully  preferved,  and 
given  to  him  for  vrhom  the  caufe  is  adjudged.  gU^ 
Append.  14. 


V 


(*)  That  Js,  by  the  canon  law,  maft  be  reduced  to  writing^ 
and  theo  pronounced  in  the  prefence  of  the  parties  by  the 
Jadgefiandieg.    C.  a,  1.  g.  C.  3.  9.  n.  Inft.  J.  C.  3.  15. 
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Aod  tbe  judge  is  alio  wont  to  appoint  firaie  mwitfet  ttf 
ferve  the  cure,  for  the  time  that  the  controTerfy  ihall  dc* 
pend ;  and  to  command  thofe  to  whom  the  fequeftratton  is 
committed)  to  allow  fucb  falary  as  be  (hall  aiEgn  oat  of 
the  profits  of  tbe  church » to  the  paribo  that  be  oidcra  to 
attend  the  cure.     Wutfin.  c.  30. 

4.  Sometimes  for  nc^kA  of  ferving  the  cure,  the  profiCt 
of  the  living  are  to  be  frquel^ed.    IsL  i;. 

5.  Sometimes  upoo  tbe  king's  wrir  lo  the  bifhop,  to  fin* 
tisfy  tbe  debts  of  the  incuinbent.    Id, 

And  this  is,  wher.e  a  judgment  bath  been  obtained  ajninft 
a  elergynjan,  )nd  .^pQp  a  fori  facias  direded  to  the  Sutriff 
to  levy  the  debt  and  dam^g^s,  he  returns^  that  the  defend- 
ant is  a  cldrk  beneficed  having  no  lay  (ce»  Whereupoa 
a  Uvari  facias  is  direded  to  the  bifliop  to  levy  the  fiune  of 
bis  ecckiiafiical  goods,  and  by  virtue  thereof  the  ticbea 
ihall  be  fequeftred. 

And  in  this  cafe  the  bifliQP  may  name  the  fequeftratort 
bimfelf,  or  may  grant  the  (equeftration  to  fudi  perfona 
as  (hall  be  named  by  the  party  who  obtained  the  writ. 
.  If  the  XequeQration  be  laid  and  eucuied  before  tbe  day 
of  the  return  of  the  writ  $  the  mean  profits  nuy  be  takar 
by  virtue  of  the  feque(lratioa  aficer  the  writ  ia  made  re« 
turoablet  otherf^ife  iiot. 

6.  Sometimes  w^en  the  (loufes  and  chancels  that  die 
incumbent  is  bound  tq  r|i;pair,  arc  Miined  and  ready  to 
fall,  if  after  due  aamooitAoa  tb^y  (ball  delay  to  bqgia  to 
aoiend  the  fame  within  two  months ;  tlwn  the  hifhopol 
tbe  diqcefe,  that  time  beifig  ^Upfed,  fliall  Cnpiefter  tbe 
fruits  and  tithes  till  tboff;  ofcfet^s  (n»  ameiMied ;  aund 
though  tbe  adn^onition  pjrpcerd  froon  die  afrhdriroo» 
yet  tbe  bi(bop  only  bath  tbe  power  of  (cquefintticNu 
Gjsi,  i^ppend,  14. 

7.  Stratford,  If  an  appfal  be  oiJlde.  agaiuft  a  icntcncg 
of  firaocArationy  and  tawfuPy  pro(ecuted ;  tbe  party  Ic^ucf* 
tred  IhaU  enioy  the  profits  pending  rbe  appeal.  iJad.  104. 

8.  It  is  uliial  for  the  ec^efiaftical  judge,  c6  take  bead 
of  the  feqiieftratora^  wejl  and  iiuly  to,  gather  and  reoeive 
the  titbts  fruits  and  other  profits^  and  to  render  .a  jii&ac* 
count*    fVatf  c.  30. 

-  Andlbofe  to  whom  tfaeftqueftration  is  comnikled,  are  to 
caufe  the  fame  to  be  publiQiedin  tbe  refpedjkive  cbuacbea^ 
In  the  time  of  divine  lervice.    Id. 

It  is  beft  and  moft  legal  for  .the  fcqueftrators^  to  reiptvf 
ihe  tithes  and  dues  in  kind« 

Bat 
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Bttt  the  fequeftrators  csnnot  maintain  an  lAion  for 
tithes  in  their  own  iiame»  at  the  common  law«  nor  in  any 
of  the  king's  temporal  courts  ;  but  only  in  the  fpiritual 
court  or  before  the  juftices  of  the  peace  where  they  have 
power  by  hw  to  take  cognizance.     Jobnf,  tax. 

Thus  in  the  cafe  of  BtrwUk  and  Swanton^  T.  1691. 
It  was  refolved  in  the  court  of  eicchequer,  that  a  fequef* 
trator  cannot  bring  a  bill  alone  for  tithes ;  becaufe  he  is 
but  as  a  bailiff,  and  accountable  to  the  bilhop^  and  hath 
no  intereft.     Bunb.  192. 

After  the  frqueftrators  have  performed  the  duty  re« 
quired,  the  fequeftration  is  to  be  taken  off,  and  applica* 
'  Cion  of  the  profits,  to  be  made  according  to  the  dirrdion 
of  the  ordinary.  And  he  fhall  allow  to  them  a  reafon- 
able  fum  out  of  the  profits,  according  to  the  trouble 
they  Ihall  have  had  in  gathering  the  tithes.  And  he  is 
alfo  to  allow  for  the  fupply  of  the  cure,  what  (hall  be 
convenient,  relation  being  had  to  the  charge,  and  to  the 
profits!  and  likewife  for  the  maintenance  of  the  incum* 
bent  and  of  his  family  (in  cafe  where  there  is  ^an  incum* 
bent),  if  be  hath  not  otherwife  fufiicient  to  maintain 
cfaem. 

If  the  fequeftrators  refufe  to  deliver  up  their  charge, 
they  fhail  be  compelled  thereunto  by  the  ecclefiafticai 
judge ;  and  if  they  (hall,  being  called  thereunto,,  delay  to 
give  an  account,  it  is  ufual  for  the  judge  t^  deliver  unto 
the  party  grieved  the  bond  given,  with  a  warrant  of  at- 
torney to  fue  for  the  penalty  thereof  to  hts  own  ufe  at  the 
common  law.     fVatf.  c.  30. 

Therefore,  if  the  incumbent  is  not  fatiHied  with  what 
the  fequeftrators  hate  done  in  the  execution  of  their 
charge,  his  proper  remedy  is  by  application  to  the  fpiri* 
tual  judge  $  and  if  he  (hall  think  himfelf  aggrieved  by  the 
determination  of  fuch  judge,  he  may  appeal  to  a  fuperior 
jurifdidion.  Sometimes  a  bill  in  equity  hath  been 
brought  $  which  yet^  as  it  feemeth,  ought  not  to  be 
brought  againft  the  fequeftrators  folely,  for  that  they 
are  only  bailiffi  or  receivers,  and  have  no  intereft:  As 
in  the  cafe  bf  Jonts  and  Barrtt^  H.  1724.  On  a  bill  by 
the  vicar  of  Weft  Dean  in  the  county  of  SiifTex  againft 
the  defendant,  who  was  fequeftrator,  for  an  account  of 
the  profits  received  during  the  vacation  :  it  was/objefted 
for  the  defendant,  thatihe  bi(hop  ought  to  have  been 
made  a  party,  fince  the  fequeftrator  is  accountable  to 
him  for  what  be  receives  i  and  the  court  feemed  to 
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think  the  bifliop  (hould  have  been  a  party;  butbycoii- 
fent  the  caufe  was  referred  to  the  bi(hop  of  the  diocefe. 
Bunb,  ip2« 

Sermoni.    See  |dttblt(&  iDorlbip* 


dejTton. 

•y  H  E  fixi^n,  f^fi^^i  fig^Kft^f'^%  {f^crifla^  the  keeper  of 
'"*  the  holy  things  belonging  ^o  the  divine  worihip.) 
(eeoieth  to  be  the  fame  wiih  the  $/iiaruu  in  the  Rooiifli 
church ;  and  is  appointed  by  the  minifter  or  others,  and 
receiveth  his  falary  according  to  the  cuftom  of  each  partfb. 
it  hath  been  adjudged*  that  a  mandamus  lies  to  reftorc 
a  fexton  \  though  as  to  this  the  court  at  firft  doubted* 
becaufe  he  was  rather  a  fervant  to  the  parilh  than  an  offi- 
cer,  or  one  that  had  a  freehold  in  his  place :  But  upon 
H  certificate  (hewn  from  the  minifter,  and  divers  of  the 
parifli,  that  the  cuftom  was  to  chufe  a  fexton,  and  that 
he  hejd  it  for  his  life,  and  that  he  had  2d.  a  year  of 
every  houfe  within  the  pari(h  ;  they  granted  a  mandamus, 
direded  to  the  churchwardens  to  reftorc  him.     3  Bac.  Ahr% 

530- 

T,  i%G*  Olivi znd  Ingram.    In  aflumpfit  for  money 

had  and  received  to  the  plaintiff's  ufe,  a  cafe  was  made 
at  nl(i  pfius  for  the  opinion  of  the  court ;  that  there  be- 
ing a  vacancy  in  the  office  of  fexton  of  the  pariQi  of  St. 
Botolph  without  Alderfgate  in  the  city  of  London,  the 
plaintiff  and  Sarah  Bly  were  candidates  ;  and  Sarah  Ely 
bad  169  indifputable  votes,  and  40  which  were  g|ven  by 
women,  who  were  houfekeepers  and  paid  to  the  church 
and  poor;  that  the  plaintiff  had  174  indisputable  votesj 
«nd  22  other  votes  given  by  fuch  women  as  aforefaid  i 
That  Sarah  Bly  was  declared  duly  defied  :  upoo  which 
the  plaintiff  brought  a,  mandamus,  and  was  fworn  in, 
^nd  the  defendant  had  received  ^(h.  belonging  to  the 
office*  In  this  cafe  two  points  were  made:  x.  Whether 
a  woman  was  capable  of  being  chofen  fexton*  And 
%.  Whether  women  could  vote  in  the  eledion*  As  to 
the  firft,  the  court  feemed  to  have  no  difficulty  about  it  s 
there  having  been  many  cafes  where  offices  of  greater 
confequence  have  been  h^d  by  women,  and  there  being 
many  women  fextons  at  that  time  ia  London  $  in  th^ 
fccond  year  of  queen  Anne,  a  woman  was  appoiiited  go- 
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verhor  of  CMIinfford  workboufef  lady  Brooghton  was 
keeper^of  the  Gatehoufe :  lady  Packington  was  the  re* 
turning  oficer  for  memben  at  Aileibury.  As  to  the  fc* 
cond  points  it  was  fliewn,  that  womeo  catinot  vote  fair 
members  of  parliamenc  or  coroners,  and  yet  they  have 
freehold,  and  contribute  to  all  publick  charges;  and 
tho'  they  vote  in  the  monied  companies,  yet  that  is  by 
virtue  of  the  9iEts  which  give  the  right  to  all  perfons  pof- 
feiled  of  fo  much  ftock ;  that  military  tenures  never  de» 
fcended  to  them.  But  the  court  notwithftanding  heM, 
that  this  being  an  office  that  did  not  concern  the  publick, 
or  the  care  and  infpe£kion  of  the  morals  of  the  pariihioners  s 
there  was  no  reafon  to  exclude  womefr,  who  paid  rates^ 
from  the  privilege  of  voting :  they  obferved,  here  was 
no  ufage  of  excluding  them  ftated,  which  perhaps  might 
have  altered  the  cafe ;  and  that  as  this  cafe  was  ftatod^ 
the  plaintiff  did  not  appear  to  have  been  duly  defied  ; 
and  therefore  there  ought  to  be  judgment  againft  him. 
Sir.  11%^. 

Mb  5  G.  JT.  and  the  churchwardens  of  Tbame  in  Ox- 
fordfliire.  They  who  have  power  to  appoint  a  fcxton^ 
have  power  to  difpiace  him  at  pleafure.    Sin  115. 


/.  Vtfitation  of  tbi  Jick. 
11.  Communion  of  the  fick. 
JIL  Departing  out  of  tbi^  lift. 

I.  Vifttationof  tbejick. 

T>  Y  Can.  76*  When  any  perfon  is  dangeroufly^  fick  in 
^  any  partfh :  the  minifter  or  curate,  having  know^ 
ledge  thereof,  ibaU  refott  unto  him  or  her  (if  the  difeafa 
be  not  known  ^or  probably  fufpefied  to  be  infefiious}, 
to  inftrod  and  comfort  them  in  their  diQf efs,  according 
to  the  order  of  the  communion  book  if  he  be  no  preacher^ 
or  if  he  be  a  preacher  then  as  be  (ball  think  moft  needful 
aad  convenient. 

And  by  the  RuhrUk  before  the  office  for  the.vifitatiom 
of  the  iick:  When  any  perfoo  is  fick,  notice  ihall  be 
given  thereof  to  the  minifier  of  the  partih ;  Who  (hall 
go  to  the  iick  peiiiDn's  boufe»  and  ufe  the  office  there  ap^ 
pointed. 
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Ami  At  niinifter  (htU  cnmiae  the  .fick  perfbn  v1m» 
tber  he  repent  bim  truly  of  .hit  fini,  and  be  ia  cbiri^ 
wicb  aU  the  worM4  exhoriiag  bm  to  forgive,  fron  die 
bottom  of  hit  heart,  »U  perfont  that  have  offended  hifla  ; 
and  if  he  hath  offended,  any  other,  to  alk  than  forgave* 
aefs ;  and  whece  he  hath  done  injury  or  wroog'^to  aayu 
man^  that  he  make  ameodi  to  the  utterooft  of  hia  power. 
And  if  he  bath  not  before  difjpofed  of  hia  gooda,  lethsm 
then  be  admonifbed  to  make  his  nrill,  and  to  dcclnne  bit 
idebtSy  what  he  oweth,  and  what  it  owing  to  him  for  the 
better  difeharge  of  bit  ooofcienoe,  and  the  quietnefa  of  hii 
lejceeuton*  Bat  men  flMuld  often  be  put  in  rememfaraDon 
to  tpke  order  for  die  fetding  of  their  temporal  eftatct, 
vrbilft  they  are  in  heidtb. 

And  the  minifter  ihoold  not  omit  eamefily  to  move  foch 
ficfc  perfons  at  ere  of  ability,  to  be  liberaKto  the  poor. 

//•  CmmuntM  $/  the  fidt. 

By  a  conftitutioo  of  archbiibop  Piuham  ;  the  frcra- 
{nest  of  the  eucbarift  iball  be  carried  with  due  reverence, 
to  the  .(ici^  th^  prieft  having  on  at  lead  aTufplioe  and 
fiolc,  with  a  light  carried  before  him  in  a  lantern  with  a 
bell ;  that  the  people  may  be  excited  with  due  reverence ; 
who  by  the  miniftcr't  difcretion  (hall  be  taught  to  profirate 
themfelves,  or  at  leaft  to  make  bumble  adoration,  where- 
foever  the  king  of  glor^  Iball  happen  to  be  carried  under 
the  cover  of  bread.    Lind.  249* 

But  by  the  rubriek  of  the  a  Ed.  6.  it  wat  ordered,  that 
there  Ihall  be  no  elevation  of  the  hoft,  or  flirwing  the  fa- 
crament  to  the  people; 

By  the  prefent  rubriek  before  the  office  for  the  com- 
munion of  the  fick^  it  is  ordered  as  follows  :  Forafoioch 
as  all  mortal  men  be  fubjeA  to  many  fudden  perils,  dif* 
cafes,  zxa  fickoefiea,  and  ever  uncertain  what  time  they 
fliaU  depart  out  ol  ditt  Ufe ;  tbereforr  to  the  intent  they 
nay  be  always  in  a  foadtneft-  to  die  whenfoever  it  Aiall 
jpleaie  Almighty  God  to  call  them,  curatet  fluli  diligcndy 
from  tintB  to  time  (bot  eipecially  in  the  time  of  peffi- 
lence  or  other  infefkbasitcknefa)  exhort  their  parifliiooers 
to  the  often  receiving  of  the  holy  commnnion  of  the  body 
an^  blood  of  our  Saviour  Chrift,  when  it  (haU  be  pub* 
Hckly  admtniftred  in  the  church ;  that  ib  doing,  they  may 
in  cafe  of  fudden  vi&tatioo,  have  the  lefii  caufe  to  be  dif« 
quieted  for  lack  of  the  fame.  But  if  the  fick  perfon  be 
vqn  able  t^come  to  the  church,  and  yet  is  defirona  to  re* 
ccive  the  comtmunion  in  his  houfe  }  then  he  nanft  pte 
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timely  notice  to  tbe  curate,  fignifying  tlfo  how  oiaay 
there  are  to  communicate  with  him  (which  fliall  be  three^ 
or  two  at  the  leaft ;)  and  ^ving  a  convenient  place  in 
tbe  fick  man's  houfc,  with  all  thin^  neceflary  To  prepared 
that  the  curate  may  reverently  minifter,  he  (ball  ihere  ce- 
lebrate the  holy  communion. 

But  if  a  man  either  by  reafon  of  extremity  of  fickoeTit 
or  for  want  of  warning  in  due  time  to  the  curate^  or  for 
lack  of  company  to  receive  with  him,  or  by  any  other 
joft  impediment,  do  not  receive  the  facrament  of  CbrifPa 
body  and  blood  ;  the  curate  (ball  inftruA  him,  that  if  he 
do  truly  repent  him  of  his  fins,  and  ftedfaftly  believe  that 
Jefus  Chrift  hath  fufiered  death  upon  the  crofs  for  him* 
and  (bed  his  blood  for  his  redemption ;  earheftiy  remem- 
bring  the  benefits  he  hath  thereby,  and  giving  him  hearty 
thanks  therefore ;  be  doth  eat  and  drink  the  body  and  blood 
of  our  Saviour  Chrift,  profitably  to  his  fouPs  health,  altho' 
be  do  not  receive  the  facrament  with  his  mouth. 

In  the  time  of  the  plague,  fweac,  or  other  fuch  like  con« 
tagious  times  of  fickneh  or  difeafes,  when  none  of  the 
parifb  can  be  gotten  to  communicate  with  the  fick  in 
their  houfes,  for  fear  of  the  infedion  s  upon  fpecial  re« 
queft  of  the  dtfeafed,  the  minifter  nay  only  communicate 
with  him. 

///.  Departing  out  of  tbis  life. 

Can.  6j.  When  any  is  paffing  out  of  this  life,  a  bell 
fliall  be  tolled,  and  the  minifter  (ball  not  then  flack  to 
do  his  laft  duty.  And  after  the  party's  death  (if  it  fo 
fall  out)  there  fliall  be  rung  no  more  but  one  (hort  peal, 
and  one  other  before  the  burial,  and  one  other  after  the 
burial. 

And  this  tolling  of  the  bell  Cremeth  to  have  been  ori* 
founded  on  the  dodrine  of  mafles  fatisfaAory,  or 
prayers  for  the  dead  ;  that  every  perfon  upon  hearing  of 
tbe  bell,  (bould  apply  himfelf  to  prayer  for  theibul  of  the 
perfon  departing,  or  departed  out  of  this  life* 

And  the  alms  ufually  given  at  funerals,  fisemetb  to  have 
been  intended  for  tbe  like  purpofe* 

Sidefinen.    Sec  €fflnttl\natt»n9i 
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jTi/MO  NT  hath  its  name  from  Slmm  Magusj  who 
^thought  to  have  pur  chafed  the  gift  of  the  Holy  Gboft 
for  money.     3  Inft.  153. 

Simmacus  is  he  wno  maketh  a  corrupt  contraA ;  and 
Jimoniaci  promotus  it  he  who  is  promoted  upon  fuch  con« 
traA,  altho'  be  was  not  privy  to  it  bioifelf. 

1.  Simony  hy  the  canon  law. 
.  II.  Byjiatute. 

/•  Simony  iy  the  canon  law. 

X  I.  Langton.     IVi  ftri^ly  fnrUd  c»f  man  to  refign  bit 

church,  and  then  accept  the  vicarage  0/  thi  fame  church  pern 
his  own  fubftitutc  ;  hecaufi  in  this  calk  fame  unlawful  bargaim 
may  be  well  fufpeQtd.  And  ifanyfiall  prefunu  to  d9  contrary 
hereunto,  the  one  fhall  hi  deprived  of  his  vicarage^  and  the 
ather  of  his  parfouage,     Lind.  107. 

it  may  fecm  ftrange,  that  any  one  (hould  chufe  to  be 
vicar  rather  than  redor  s  but  as  there  might  in  fome  par- 
ticular cafes  be  other  reafons  for  it,  fo  there  was  one 
very  apparent  reafon,  viz.  that  the  Lateran  council  un« 
der  Innocent  the  third,  had  forbidden  the  holding  two 
churches,  that  is,  two  refiories,  but  not  two  vicarages, 
or  a  redory  and  a  vicarage*  For  tho'  the  Lateran  canon 
againft  pluralities  was  not  yet  put  in  execution  here  \  yet 
the  clergy  were  apprehenfive  that  this  would  foon  be  done. 
Johnf,  Langt. 

2.  Wetberfbead.     A  fhall  mot  he  lawful  to  any  man,  to 

transfer  a  church  to  another  in  the  name  of  a  portion,  er  take 
any  money  or  covenanted  gain  for  the  prejentaiion  of  any  em  : 
Jnd  if  any  fhould  be  found  guilty  hereof,  by  convi£tion^  or  rM* 
fejpon ;  we  do  decree,  h  the  hinges  authority  and  by  our  own, 
that  hefhaSfeir  ever  be  deprived  of  thepatronage  of  that  church^ 
Lind.  281. 

In  the  name  of  a  portion]  That  is,  as  a  portion  ffom 
a  father  or  grandfather,  to  bis  fon  or  grandfon.  yohaf 
Wether. 

ff^e  A  decree  by  the  kingU  authority]  Lindwood  faya,  that 
de  fado  the  king  of  England  hath  cognizaiice  in  caufesof 
^  the  right  of  patronage;  which  this  conSitution  takes  no- 

tice of  as  fuch :  altbo'  he  fays^  the  contrary  is  true  by 
the  canon  law.    Lind^  a8 1  • 

Shai 
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Shall  fir  evir .  hi  deprmd  $f  ibg  patr$na^e]  Which 
feeinetb  to  be  intended,  during  bis  life  }  and  not  to  extend 
to  his  heirs  after  him ;  fo  as  (o  puniib  them  for  their 
father's  or  other  anceftor's  crime.    Lind»  281. 

And  Sir  Simon  Degge  obferves  upon  this,  that  a  ca» 
non  is  not  fufficient  to  deprive  a  man  of  his  freehold  or 
inheritance :  and  this  canon  (he  fays)  was  never  put  ia 
execution,  or  attempted  fo  to  be,  10  far  as  he  can  find. 

3*  Othobon.  Whgnas  wi  unditfland  that  it  fi'tqumtfy 
happifutb^  that  whtn  a  prifentatiw  is  U  hi  made  t$  a  vacant 
ibuTih,  bivobo  is  to  hi  pn/ttstid  firft  maktth  a  bargain  witb 
tbi  patron  fir  a  urtainfum  to  hi  paid  to  bim  yearly  out  of  tbi 
profits  of  tbi  cburehf  and  bg  wbo  batb  madt  fucb  contra^  is 
prifentid  to  tbi  cburcb ;  wt^  inttnding  to  provide  againft  ibis 
a&  of  fomny  and  detrimint  to  the  cburcb^  do  uttsrfy  rovoki  all 
ptnfions  bsrstofort  impo/id  on  parijb  iburcba^  unltfs  tbsy  who 
kavo  or  rtctivi  tbi  fami^  an  warrantid  from  tbi  higinning 
by  lawful  pr/fsripttsn^  or  fpiciai  priviUgi^  or  othtr  sertain 
right.     Athon.  135. 

Neither  was  this  canon  (faith  Sir  Simon  Degge)  of 
better  effed  than  the  other,  as  to  the  making  contrads 
void,  ^hich  were  only  determinable  at  the  common  law, 
where  thia  canon  could  not  be  pleaded  in  bar.  Dig.  p»  i« 
r.  c. 

But  there  were  fome  general  canons  (he /ays)  of  the 
church  of  greater  force ;  whereby  a  perfon  fimoniacally 
promoted  is  puniflied  by  deprivation,  and  a  fimoniack  by 
deprivation  and  perpetual  difability,  not  only  as  to  the 
church  he  was  prefented  to  upon  a  fimoniacal  contrad, 
but  alfo  as  to  all  others.     Dig»  p»  i.  e.  5.  (p) 

4«  Simony  is  the  more  odious  (lord  Coke  fays)  becaufe 
it  ia  ever  accompanied  with  perjury  1  for  the  prefentee  it 
fworn  to  commit  no  fimony*    3  In/l.  156. 

Thus  by  a  canon  of  archbifhop  Langton,  it  is  or* 
dained  as  foiloweth :  fVe  do  dicra^  that  tbi  bijbop  Jhatt 
take  an  oatb  of  bisn  wbo  Jhall  bo  prtfenud^  that  for  juth 
prifmtation  b$  mitbir  promiftd  nor  gave  any  thing  to  tbi  per^^ 
fon  pnfinting  bim^  nor  puuU  any  agrinmnt  with  bim  for  tbi, 
fanu ;  ifpiciaily  if  bi  wbo  is  pnftKtid  hi  probably  jufptStid  of 
thifamu     Lind.  108. 

Bijbop^  Or  other  ordinary  who  hath  power  to  grant  in- 
ftitutton.    L%nd%  io8« 

<         .  •  # 

»'-■■■!  I  I        >     ■     II  ■■      ^— B^iM^I— — —— ^—    ■!■     ■■    w^— ■— —— Myy^ 

(/}  See  9l>1ioln(0t|  hH  1%  *ad  IDrprflMtfan  ia  the  note. ' 
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tfi  ntithir  pnmi/iJ]  By  word  or  oAer  Sipulatfen. 

Lind.  io8* 

Nergavi^  Either  by  exchtnge,  or  recompencey  or  oon* 
firmation  of  what  had  been  given  before,  or  by  beqoeftt 
or  remiffion.    Lind*  109. 

T§  the  ferfon  prtf^nting  him]  And  if  be  promire  any  ddng 
to  another,  akho'  it  be  not  to  him  who  batir  the  prefenta- 
Hon :  yet  if  it  be  fo  that  he  (hall  not  otberwife  hare  the 
benefice,  this^alfo  is  fimbny.    Lind.  109. 

And  by  Can.  40.  7«  avrid  the  dgtifiabU  fin  tf  fimmtf^ 
hecaufi  buying  and  filling  9f  fpiritwd  mwd  acUfidftical  ftm* 
iiinsy  tfficts^  promothnSf  digniiiiSf  and  IMngs  h  examUi 
h/vre  God ;  thirt/in  the  arcbUjbop  and  all  and  eviry  Injbdp 
§r  bijbops  9r  any  tnhir  ptrfin  9r  ptrfim  bavhig  authriiy  t$ 
admits  inftituUi  eollaU,  i^fial^  or  to  confirm  tbi  iU&Un  of 
any  arMi/bop  bijhap  or  otbtr  perfon  or  ptrfons^to  anyfpiritMl 
or  iccUfiafiical  fun&ion  dignity  promotion  iittt  ojfici  jm* 
rifdiffion  place  or  bimfia  tvitb  cnrt^  or  witbom  mrg^  or  to 
any  ieelifiafiical  living  wbatfoifur^  fiioU  bifiri  iverj  fuA 
admijfion  infiitution  collation  infiallation  or  OMfirmatian  of 
ili^ion  rifpt£livily  fhini/ler  to  every  perfon  bertef^er  to  be 
admitted  infiituted  eoUated  infialhd  or  cahfirhiid  in  ar*  to 
any  arebblflyoprick  bijboprkb  or  other  fpiritual  or  eeelffiaftieal 
fnnSlion  dignity  promotion  title  office  jurifdiffion  piaei  or 
benefice  with  cure  or  without  cure^  or  in  or  to  any  ecclefia* 
fiical  living  whatfotver^  this  oath  in  maitner  and  firm  fottdW' 
ingy  the  fame  to  be  taken  by  every  we  whom  it-  cancemttb^ 
in  his  own  perfon^  and  not  by  a  proffer:  **  I  N.  N.'  do 
*'  fwear,  that  I  have  made  no  iimooiacal  payment  €on« 
**  ttaft  or  promife,  direAly  or  indiredly,  by  myftlf,  or 
^*  by  any  other  to  my  knowledge  or  with  my  tonfent, 
^*  to  any  perfon  or  perfons  whatfoever,  for  or  coo* 
*<  cerning  the  procuring  and  obtaining  of  this  eccle- 
^<  fiafiical  dignity,  place,  preferment,  office,  or  living  ;** 
{rejptffively  and  particularly  naming  the  famty  u^erennto  be 
is  to  be  admitted^  infiituted^  collated,  infialled^  or  confirmedi] 
**  nor  will  at  any  time  hereafter  perform  or  iatisfy  any 
**  fuch  kind  of  payment  contraft  or  promife  made  by  any 
^*  other  without  my  knowledge  or  confent  i  So  help  me 
"  God  thro'  Jefua  Chrift." 

And  this  oath,  whether  interpreted  by  the  plain  tenor 
of  it,  or  according  to  the  htiguage  of  former  oatha,  or 
the  notions  of  the  catholick  church  concerning  iimony,  is 
againft  all  promifes  whatfoever.     Gilf.  8o2. 

Therefore  tho'  a  perfon  comes  not  within  the  ftatute  of 
the  31  £1.  hereafter  fdlowing,  by  pronifiag  momey^  re* 
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^^nri^  pfit  frijki  ir  hinefi ;  yet  be  becQfiiei  guilty  of 
peijury,  if  he  takes  this  oatb^  after  my  promife^of  what 
kindibever.    Idl 

Dr.  Watfen  queries  whether  the  oath  agaiiift  fimony 
be  not  aboIUhed  with  the  oath  ex  oiEcio :  But  Mr,  Jo)in* 
ibn  fays,  he  may  as  wcU  query  the  oaths  of  allegiance 
and  fitpremacy  i  For  that  a  clerk  is  no  more  obliged  toac- 
cufiB  or  purge  hi mfelf  of  fimony  by  the  one,  than  of  rebel- 
lion or  popery  by  the  other.     Wat/,  c*  15.    Johnf  73. 

VThicfa  latter  opinion  is  agreeable  to  the  general  prac-» 
lice  and  allowance,  efpecially  as  the  makers  of  the  fiatutc 
^srhich  repealeth  the  oath  ex  officio,  do  not  feem  to  have 
bad  any  thought  or  intention  of  touching  upon  this  oath 
againil  fimony  (f ) ;  albeit  the  reafon  here  alledged  may  of 
itfelf  perhaps  not  be  fufficiept,  for  the  oaths  of  allegiance 
and  fupremacy  are  injoined  by  ftatutes  fubfequent  to  that 
which  aboliibed  the  oath  ex  officio. 

Which  fls^tute  abolifliing  the  oath  ex  officio,  is  as  fol- 
lowetb  ;  viz.  //  /kail  not  hi  lawful  for  anj  arcbbifiop^  btjhop^ 
vicar  gtmral^  cbaaaUorj  commtjffary^  $r  any  otbtr  fpiritual  or 
Siibfiq/IUttl  /uJgif  fficfTf  or  mini/lir^  or  any  otbtr  perfin^ 
hotuing  or  oxtrafing  Jfirttudl  or  euUfiafiUal  jwrifitSTton^  to 
Unitr  vraimpufter  unto  any  porfin'wbatfiivir^  tbi  oatb  ufualtf 
€dlodthi  oatb  ex  o^cio,  or  any  otbor  oatb  wbertby  fucb  porfm 
$0  wbom  tbi  famt  is  tondrod  or  admimftrod^  may  hi  cbargidor 
€OinpilUd  to  tonfijsy  or  auufi^  or  to  pur  go  him  or  birfilfofany 
€riminal  mdttir  or  tbing^  wbinby  bi  or  fin  may  ho  iiabU  to 
unfuro  or  f^tai/bnunt :  any  tbing  in  tbts  fiatuti^  or  any  otber 
laWf  iuftm^  or  ujggo  biritofon  to  tbi  contrary  in  any  wifi 
oiotwit^am&fn     13  C.  2.  c.  12.  f.  4t 

In  ^  cafe  of  Ju  and  Lowis^  M.  4  G.  an  information 
wss  mpved.fb^  againft  a  clergyman,  for  perjury  at  his  ad» 
tniffion  to  a  living,  upon  an  affidavit  that  the  prefentation 
was  fimoniacal.  Bui  the  court  refufed  to  grant  it,  till  he 
bad  t)cen  convi^ed  of  the  fimony.    &r«  70* 

Ih  Bjftatutt, 

I.  3y  the  31  Elis,  ^.  6«  For  tbo  avoiding  rf  Jimmy  and 
iorrttption  in,  fnfentations  collations  and  donations  of  and  to 
knufcos  dignities  fnhends  and  otbor  livings  and  promotions  a* 
iUpafiiial^  and  in  admijjims  trffiitutions  and  inau^ions  to  tbo 
fami%    f.  4« 

(f)  4  Bac.  M.  475.  Mi% 
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//  is  miaOid^  thtt  if  awf.  pttfinmr  pitfmiy  h$diis  ptBtid  snd 
iorpmraUyJb^  «r  Jo,  for  any  fum  of  mauy  rtuunrd  gift  frefit 
§t  hinefii  dindfly  vr  inAnSlly,  mr  fir  or  by  rtafon  jf  awf 
.fromifi  agrumittt  grant  bond  covenant  or  oiior  affitranci 
of  $r  fir  any  fum  of  momy  reward  gift  profit  «r  benefit 
,tubat/oevtr  direclly  or  indiriilly^  p^tfe$U  or  collate  anyptr^ 
fon  to  any  benefice  with  cure  of  fouls^  dignity,  prehend,  or 
living  eccltftaftical,  or  give  or  be/lew  the  fume  for  or  in  refpo^ 
of  anyfuch  corrupt  caufe  or  confiderationi  every  fucb  prefeuta'^ 
jtion  collation  gift  andheftofwing,  and  every  admifjian  inftitMUien 
inveftiiure  and  induSlion  thereupon,  Jball  be  utterly  void^fruf 
trate,  and  of  none  effect  in  law :  And  it  Jball  be  lawful  fir  the 
queen,  ber  heirs  and  fuccijjorsy  to  prefect,  collate  unto^  or  give 
orbeftow,  every  fuch  benefice  dignity  prebend  and  living  occU' 
Jiafiical,  fir  that  om  time  or  turn  only  :  And  all  and  every 
pirfon  cr  perfons,  bodies  politick  and  corporate,  that  Jball  give 
or  take  any  fuch  Jum  of  money  reward  gift  or  benefit  diroOfy  or 
indifellly,  or  that  Jball  take  or  make  any  fuch  promfi  grant 
bond  covenant  or  ether  ajfurance^  Jball  forf tit  and  lofi  tbo  double 
value  of  one  year's  profit  of  every  fuch  benefice  dignity  prebend 
and  living  eccl/fiqfiical :  And  the  per  fon  fo  corruptly  taking  pro- 
curing feeking  or  accepting  any  fuch  benefice  dignity  prebend  or 
living  f  Jball  thereupon  and  from  thenceforth  bo  adjudged  a  dif^ 
abledperjon  in  law  to  have  or  enjoy  the  fame  benefice  dipdty 
.prebend or  living  ecclefiafiicaL     T.  5. 

And  if  any  perjon  JhaU  for  any  fum  of  money  reward  gijt 

prefix  or  commodity  whatfoever  direHly  or  indireSily  (other  than 

for  ujual  and  lawful  fni)  or  for  or  by  reafon  of  eu^  pronafe 

agreement  grant  covenant  bond  or  other  afjuranco  of  0f  for  any 

fum  of  money  reward  gift  profit  or  benefit  whatfoevet  dtreS^ 

.orindireffly,  admit  infiitute  inJlalinduQ  invofl  or  place  at^  per* 

fon  in  or  to  any  benefice  with  cure  offeuls,  cbgnity,  prebend,  or 

other  ecclefiaflical  living  ^  every  Jucb  perfon  fo  oJjfeneSt^  JbaU 

forfeit  and  lofe  the  double  value  of  one  year*s  profit  of  every  fusb 

benefice  dignity  prebend  and  living  ecclejiaftical ',  and  thereupon 

immediately  from  and  after  the  invefting  inftallation  or  indm^ion 

thereof  had,  the  fame  benefice  dignity  prebend  and  living  eceb* 

fiafiical  Jball  be  eftjoons  mertly  void*,  and  the  patron  or  perjon 

to  whom  the  advewfon  gift prejenteuion  or  collation  fiaU  by  low 

appertain t  Jball  and  may  by  virtue  of  this  aff  prefent  or  collate 

unto  give  and  dijpofe  of  the  fame  benefice  dignity  prebend  «r//V- 

ing  eccleftqfiical,  in  fuch  fort  to  all  intents  and  purpo/isj,  as  if 

the  party  fo  admitted  injlituted  inflalled  itivefled  indk^d  or 

placed  had  been  or  were  naturally  dead,     f.  6. 

-   Provided,  that  no  tiHeto  confer  orprrfenhbylafJtiJboSl 

accrue  upon  any  avoidance  mentioned  in  tbi\  aff,  but  after  fia 

mMbs 
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months  mxt  afar  mtsa  ghsn  $f'ptth  vnimta^h/thi  or£narf 
to  tbi  patron,    f.  7. 

jttul  ifattf  in^mt^ni  of  any  btmfia  wHb  curt  of  fiubfiM 
iorruptly  ufign  (r)  or  txchangt  tbi  f ami ^  or  corrupt fy  takofor 
or  in  rifpeii  of  tho  rejigning  or  ixcbanging  tbi  famt^  SnGly 
or  in^n&hf^  anyponfionyfumofmomy^  or  bonefia  what  favor  \ 
as  Will  tbi  givir  as  tbi  taker  ofanyfucb  penjion^fumofmonty^ 
or  ithir  bimJUi  corruptly^  jhall  lofi  doubU  tbi  valui  tfibifum 
.Jo  givin  takin  or  bad:  tbi  ofU  moiity  as  Will  tbinof,  as  of  tho 
forfiitwi  of  tbi  ioubU  vaki  nfom  yiar*s  profit  bifon  mintion^ 
ooU  to  to  to  tbi  quiiHy  and  tbi  otbit  to  bins  thai  will  fm  for  tho 
fatni  in  any  ofbor  majiflfs  coiuru  ifncord*    L  S. 

Providid  always^  that  this  ait  or  any  thing  thonin  contain^ 
id,  fbaU  not  in  any  wift  intond  to  taii  away  or  riflrain  any 
punijbmint  pain  or  ponalty  limitid  pnfcribid  or  infUSid  by  tbi 
laws  icUffafiicaU  for  any  tho  offoncis  btforo  in  this  aii  men" 
tiamdi  but  that  thofamofbaU  nmain  inforci^  and  may  biput 
in  duo  intautiony  as  it  might  hi.  bifor0  tbi  making  of  this  a£t ; 
this  a£i  or  any  thing  thsriin  eontaimdy  to  tho  contrary  tbiroof 
in  anf  wifi  ssotwitbfianding*    (•  g» 

And  moreover,  if  any  porfon  fiall naivi  or  tako  any  mi* 

stoyfoi  or  riward  or  any  othor  profit  direHly  or  indin^fyy  orflndl 

taki  any  promifi  agtamint  covenant  bond  or  othor  affwrana  to 

Ticiivi  or  bavi  any  momyfn  rowardor  any  otbor  profit  i&re&ly 

or  indinHfyi  iithtr  to  bimfilfor  to  any  othir  ofhisfriinds  (all 

ordinary  and  lawful  fas  only  oxaptidjy  for  or  ti  precuro  tho 

ordaining  or  making  of  any  minijlery  or  giving  of  any  ordorSy 

or  liana  to  pnacb ;  hi  fhaU  for  ivory  fuch  offena  forfiit  tbo 

fum  of  40 1:  and  the  party  fo  corruptly  ordaimd  or  modi  mim^ 

JtiTy  or  taking  orders^  fi>aU  forfeit  tin  fum  of  go  I:  And  if  at 

any  tlmo  within fiVin  yiars  mxt  after  fuch  corrupt  ontring  into 

tbi  minftry  or  roaiving  of  ordors^  hi  fhall  accopt  or  take  any 

bimjlcit  Uvingy  or  promotion  iccUfiaJlical  \  then  immidiatoly 

from  and  after  tht  induSiion  invijiing  or  tn/iaUation  thonrfor 

thtriunto  bady  tbi  famt  Jball  bi  eftfoons  merily  void ;  and  tbo 

patron  Jbali  prifentt  coUati  unto^  give  anddijpoft  of  tbo  fitmoy 

as  if  tbi  party  fo  induSfid  invtjled  or  infialled  bad  ban  natu-* 

rally  dtad:  tbi  one  moiity  of  ail  which  forfiituns  fhall  bo  to 

tbi  fueeny  and  the  otbor  to  bim  that  willfui  in  any  of  her  M* 

jefiy*s  courts  of  record,    f.  I  o. 

S.  4.  For  avoiding  of  Jimeny^  Alpioft  all  the  authors 
'who  have  tieated  of  this  fubjef^,  and  even  the  learned 
judges  in  delivering  their  refolutions  in  cafes  of  fimoojpf 

»  * 

•        >         ■  ■     '  "         "■■  ■  '  "^ 

(r)  roung  v.  Jomt,  E.  T.  178a.  4  Bli  Com.  62.  Ed.  Cbr.  n.  8. 
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liflve  tfoted  that  there  is  no  word  cS  fimony  in  ihis  iA| 
and  from  thence  a  conclufion  had  been  drawn  in  fimmr 
of  the  ecclefiaftkal  jurifiUdion,  that  the  temporal  courti 
have  nothing  to  do  with  fimony  as  fuch,  or  tq  define  what 
Ihall  be  deemed  fimony  and  what  not,  but  only  to  take 
cognizahco  ti  the  particular  corrupt  contraAs  tbereta 
Ipecified.  Which  confequence,  altho'  deducible  perhaps 
from  othe^  premifes,  yet  doth  not  follow  from  the  afore- 
laid  obfervatton  i  for  it  is  plain  here  it  the  word  fimonj : 
and  the  mtftaice  feemeth  to  have  happened  from  this  flioit 
preamble  beiAgs  inadvertently  printed  at  the  end  of  the 
foregomg  kB&ovk%  treating  intirely  of  a  different  fuljed^ 
lb  aa  to  have  been  overlooked  hf  the  firft  perfon  who 
made  the  obfervation,  whom  others  have  followed  witboot 
examination* 

D$mUmuJi  fot  the  like  realbn  only  (as  it  feemeth),  a 
doubt  was  oiiade  in  the  cafe  of  Bswditpci  and  Aikck^Mr^ 
J£  a  Gsr.  whether  this  ftatute  extendeth  to  donatives. 
Os.  Car*  330* 

S.  5.  ^  awf  fnfin  sr  pnfim]  If  one  who  bath  no 
right,  prdent  by  ufur)>ation,  and  doth  it  by  reafon  of  any 
corrupt  contra^  or  agreement ;  that  prefbntation  and  the 
indudion  thereupon  are  hereby  void  ;  for  this  ftatute  ex- 
tenda  to  all  patrons,  as  weil  by  wrong  as  by  right*  In 
like  manner,  if  when  a  church  is  void,  the  void  turn  is 
purchafed ;  altho*  the  grant  of  a  void  turn,  ass  being  a 
thing  in  a^on,  is  of  itfelf  void,  and  the  purchafer^s  pre« 
fen  tee  comes  in  q^ofi  pi9»  ujurpationtm :  yet  becaufe  it  ii 
by  means  of  a  iimoniacal  contraft,  it  is  as  much  fimony, 
as  if  the  grant  had  not  been  void»  1  Inji*  lao.  3  h^ 
153*     Cro*  Etizi  789. 

And  it  is  to  be  obferved,  that  this  claufe  is  generaf, 
•**  If  tfiiy  perfon  or  perfons/*  and  doth  make  1^0  allow- 
ance in  the  cafe  of  fether  and  fon,  more  than  in  the  cafe 
*Df  other  perfons  f  knd  that  therefore  the  notion  that  a 
purchafe  of  the  next  avoidance  when  the  incumbent  is 
lick  and  ready  to  die,  and  the  fon*s  privity  to  that  pur- 
•cliafe,  is  Ms-  fimony  in  the  cafe  of  a  fen,  than  it  would 
be  in  th^  cafe  of  any  other  perfon,  hath  no  foundation  in 
the  zSt.  Neither  is  the  reafon  thst  a  father  b  bound  by 
nature  to  provide  for  his  fon,  good  to  the  aforefaid  pur- 
pofe$  for  a  man  is  bound  by  nature  alfo  to  provide  for 
himfelfi  and  fo  might  as  well  purdiafe  forhimfi^f.  ^atfi 
r.  5.    Gibf  798.  (0 


{s)  See  a  Sla.  Cm^  aSoi 
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So  if'afather»  in  conflderation  of  a  clerk's  marrying 
Ills  daughter,  doth  covenant  with  the  c1erk*s  father,  that 
he  will  procure  the  clerk  to  be  prefented,  admitted,  inftt- 
tuted,  and  induded  into  fucb  a  church  upon  the  next 
avoidance  thereof  $  this  is  a  finoniacal  contra£l.     Watf. 

DireHly  $r  inJirefffy]  Simony  may  be  committed,  and 
yet  neither  the  patron  nor  incumbent  privy  to  it,  or  know* 
ing  of  it.     Thu$'in  a  writ  of  error  to  reverfe  a  judgment, 
whereby  the  king  had  recovered  in  a  quare  impedit  upon 
a  title  of  fimony,  which  was,  that  a  friend  of  the  patron 
agreed  to  give  fo  much  money  to  one  (who  was  not  the 
patroo),  to  procure  the  faid  parfon  to  be  prefented,  who 
was  prefented  according  to  that  agreement ;  it  was  affign- 
cd  for  error,  that  it  did  not  appear,  that  either  patron  or 
parfon  were   knowing  of  this  agreement.     But  by  the 
court  i  the  parfon  is  fimoniacally  promoted :  and  a  cafe 
was  mentioned,  where  the  parfon  of  St.  Clement's  was 
oufied,  by  reafon  that  a  friend  had  given  money  to  a  page 
belonging  to  the  earl  of  Exeter,  to  endeavour  to  procure 
Che  prefentation,  and  neither  the  earl  nor  the  parfon  knew 
any  thing  of  it.     ff^atf  c.  5.  («) 

Bmd  ctvenani  or  other  ajfuratue^  of  or  for  anyfum  ofmomy^ 
reward^  gifi^  profit^  or  benefit  whatfoiver"]  The  bond  and 
affurance  here  mentioned,  being  for  money ^  retvard^  glfe^ 
frefit  or  benefit^  a  way  was  found  very  early  to  defeat  the 
intention  of  this  aft,  by  general  bonds  ofrefignation^  where- 
by the  prefentee  obliged  himfelf  to  reftgn  and  void  the 
benefice,  within  a  certain  time  after  warning  to  be  givea 
to  him,  or  elfe  indefinitely,  whenever  the  patron  (hould 
require  it.     Gibf  799,  8co. 

And  thefe  bonds  have  been  allowed  both  in  law  and 
equity  ;  Thus  in  the  cafe  of  Peele  and  the  earl  of  Carlifle^ 
M.  bGn  In  the  king'b  bench  :  In  an  a61k>n  of-  debt  upon 
a  bond,  conditioned  to  refign  a  benefice  j  the  court  refuf* 
ed  to  let  the  defendant's  counfel  art/uc  the  validity  of 
fuch  bonds,  ibey  having  been  fo  often  eftahlifhed  even  in 
a  court  of  equity  ;  and  that  alfo,  where  t^T^  condrtion  is 
general,  and  not  barely  to  refign  to  a  pahicular  perfoo. 
Sin  227.  ^ 


(/)  Lin.  Rep*  177,  Otherwifc  tT  the  covenant  is  indepetdent 
of  the  confidcration.     BjrU  v.  Mannings  Cro.  Car.  425. 
(«)  Rex  V.  TruJftU     1  Siderf  329.  '  a  Keb.  204. 
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So,  M,  9  G.  In  the  chancery.  Pah  an<|  Ca^L  Cipd 
on  prefenting  Peek  to  a  living,  took  a  bond  frona  him  to 
refign  when  the  patron's  nephew  came  ^f  age,  for  whom 
the  living  was  defigned.  When  the  nephew  was  of  age* 
Jnftead  of  requiring  a  refignation,  it  was  agreed  betweea 
them  all,  that  Peele  fhould  continue  to  hold  the  living, 
paying  30 1,  a  year  to  the  nephew^  Peele  makes  the  pay- 
ment for  feven  years,  but  refufing  to  pay  any  more,  the 
patron  puts  the  bond  in  fuit.  And  then  Peele  cornea  is* 
to  this  court  for  an  injundion,  and  to  have  back  his  30  L 
a  year.  On  hearing,  the  lord  chancellor  granted  the  in- 
jundion, not  (as  he  faid)  upon  account  of  any  defeA  ia 
the  bond  itfelf,  which  he  held  good,  but  on  acoonnt  of 
the  ill  ufe  that  had  been  made  of  it :  and  as  to  the  money, 
It  being  paid  upon  a  ihnoniacal  contraA,  he  left  the  plain* 
tifF  to  go  to  law  for  it.     Str,  534. 

So,  in  the  cafe  of  Durfton  and  Sandys^  M*  16M.  The 
defendant  upon  his  prefenting  the  plaintiflF  to  a  parfonage, 
took  a  bond  of  him  to  refign ;  u  hich  (as  the  reporter  fays) 
tho*  in  itfelf  lawful,  yet  the  patron  making  an  ill  ufe  of 
it,  viz.  to  prevent  the  incumbent  from  demanding  tithes 
in  kind,  the  court  awarded  a  perpetual  in}unAion  agitnft 
the  bond.     \  Vtm,  ^w. 

And  in  the  cafe  of  Hijket  and  Gny^  in  the  king's  bench, 
//•  28  G.  2.  (which  was  a  cafe  out  of  chancery  :) — Debt 
upon  a  bond.  Upon  oyer  of  the  condition,  it  appeared 
that  the  obligor  had  been  prefented  to  the  living  of  Suio- 
jng  by  the  obligee,  and  had  agreed  to  deliver  it  up  into 
the  hands  of  the  ordinary,  within  three  months  after  the 
expiration  of  five  years*  at  the  requeft  of  the  plaintiff  his 
beirs  or  affigns,  or  upon  proper  notice  in  writing,  fo  that 
a  new  prefentation  might  be  made.  And  after  this  recital 
of  the  agreement^  the  condition  was,  that  if  the  defendant 
did  deliver  up  into  the  hands  of  the  ordinary  the  (aid  living, 
fo  as  that  the  fame  might  become  void,  then  the  obliga* 
tion  to  be  void.  The  defendant  pleaded,  that  he  did  offer 
to  refign  abfolutely  the  living,  and  that  he  delivered  the 
.  refignation  to  the  ordinary  that  he  might  accept  the  fame 
and  the  plaintiff  make  a  new  prefentation,  but  that  the 
ordinary  refufed  to  accept  it.  He  pleaded  further,  that 
the  agreement  was  corrupt  \  and  that  the  bond  was  taken 
to  keep  the  defendant  in  awe,  and  Iherelbre  tfifo  corrupt 
and  void.  Ryder  chief  juflice  delivered  thie  refolution  of 
the  court ;  The  averring  in  the  plea,  that  the  agreement 
was  corrupt  will  not  make  it  fo  :  but  it  Iboiild  be  fet  fortir 
what  fort  of  corruption^  that  the  court  may  j^gt  wbtthcr 

filRO* 
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iimoDUcal  or  nbt.  As  to  the  point/  whether  %  general 
bond  of  refignation  is  good  ;  we  are  all  of  opinion  it  is.  Ic 
was  determined  in  the  cale  of  lord  CaritJU  and  Peett,  Bat 
every  (imoniacal  rontraiit  is  void,  where  it  is  fecured  only 
by  prcmife.  Otherwife  it  is,  when  a  bond  is  .given  for 
the  performance  of  fuch  a  contraS,  when  the  conditioa 
6ot9  not  exprefs  the  agreement,  but  is  only  a  condition 
for  payment  of  money »  becaufe  we  cannot  go  out  of  the 
written  condition  to  vacate  the  obligation,  and  alfo  be- 
caufe a  fpecialcy  does  not  want  a  confideration  to  fupport 
it,  as  a  promife  depending  only  upon  fimplecontraA  does* 
It  has  been  obJe£led)  that  tbefe  kinds  of  bonds,  when  the 
contrail  appears  upon  the  face't>f  the  condition  to  be  for 
a  genera)  refignation  upon  requeft,  are  void :  Indeed  it 
does  look  fo ;  but  the  law  is  otherwife.  And  as  to  the 
other  objection,  we  are  all  of  opinion  that  the  plea  in  bar 
is  ba'f ,  becaiife  it  is  not  averred  that  the  bifiiop  has  accept- 
ed this  refignation,  and  for  thefe^  reafons :  i.  Becauft 
without  the  acceptance  of  the  ordinary,  the  refignation  is 
not  com  pleat,  and  the  patron  can  have  no  benefit  of  fucli 
a  refignation.  a.  Becaufe  the  defendant  has  undertaken 
for  the  acceptance  of  the  bi(hop,  as  that  is  neceflary  to 
make  a  compleat  refignation,  which  h^  has  by  the  condi* 
tion  of  his  bond  agreed  to  do.  3.  Becaufe  the  plea  does 
not  contain  a  fufficient  excufe  for  the  bifhop's  non-ac- 
ceptance of  the  refignation  ;  for  the  defendant  has  under- 
taken that  the  bifiibp  (hall  do  it,  or  if  he  does  not  he  will 
tpake  a  fatisfa£lion  by  paying  money  or  the  like  to  the 
party  who  is  injured  thereby  ;  and  this  is  reafonable,  and 
is  t,he  law  in  fuch  cafes,  when  the  obligor  ^undertakes  for 
the  a£b  of  a  ftranger.  The  ordinary  is  injudicial  officer^ 
and  is  intruded  with  a  judicial  power  to  accept  or  refufe 
refignations  as  he  thinks  proper*  And  judgment  was 
given  for  the  plaintiff  (jr).     But  it  appearing  that  the  pa- 

tfoa 


{x)  Grey  afterwards  applied  to  the  coart  of  chancery  for  an 
injufldion  ;  the  proceedings  on  which  application  are  thus  re- 
ported in  Amhltr  268.  Grty  v.  Htjketb.  Plaintiff  was  pre- 
fented  to  the  living  of  Steyning  by  the  defendant,  and  previoos 
thereto  gave  a  general  bond  of  refignation  after  the  end  of 
fix  years,  on  three  months  requeft  :  a6lion  fued  at  law,  and 
jadgment  recovered  on  the  bond.  Bill  by  plaintiff  for  an  in- 
junction, and  inUr  alia  for  a  difcovery  whether  defendant 
had  not  fold  the  advowfon  fince  the  end  of  the  fix  years,  with 
a  promHe  of  procariog  ao  immediate  refignation^  Defendant 
'  Aaj  de- 
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iron  had  tdvertifed  the  living  to  be  fold,  and  in  tfcating 
with  a  purcbafer  for  it«  that  he  bad  declared  be  afked  and 
expeded  a  greater  price  for  it,  ai  he  coold  compel  an 
immediate  reiignation:  lord  Hardwicke,  for  this  reafon, 
and  as  it  was  making  a  bad  ufe  of  the  bond,  granted  an 
injundion  to  refirain  the  patron  from  proceeding  further 
Opon  the  bond* 

In  the  cafe  of  the  biOsop  of  Lond$n  and  Lim$  Dijntf 
Ffytcbi  efquire,  in  the  year  I78#,  the  reAory  of  the  pa- 
rifh  church  of  ff^9§Mfam  Walur  in  EJftx  in  the  diocefe  of 
Lmu/^h  becoming  vacant,  Mr.  Ffitcbi  prefented  his  clerk 
the  reverend  J^bn  Eyn  to  the  bifliop  for  inftitution.  The 
btlhop  being  informed,  that  the  faid  ^tbn  Eyre  had  given 
his  patron  a  bond  in  a  large  penalty,  to  reiign  the  faid  rec- 
tory at  any  time  upon  his  requeft  ;  and  the  (aid  y»km  Eyn 
acknowledging  that  he  had  given  fuch  a  bond  ;  the  biihop 
refufed  to  inftitute  him  to  the  living* 

Whereupon  Mr.  Ffjuht  brought  a  quare  impedit  \j) 
againft  (be  biihop  in  the  court  of  common  pleas,  and  ob* 

taioe^ 


demorred  to  the  difcovery  fs  tending  to  fobjeffc  bim  to  tka 
penalties  of  the  ftatute  againft  iimony.  Lord  Hwdwkit  Cb. 
was  of  opinion  that  the  fale  of  an  advowfon  daring  a  va- 
cancy is  not  within  the  ftatate  of  firoony  as  fale  of  the  next 
prefentation  is  (fee  Cro,  Elm.  788,  Mwn  914.)  ;  bnt  it  i  iaU 
by  the  common  law.  Thefe  fore  of  bonds  are  held  good  at  law, 
and  fo  they  are  in  eonicy  unle fs  an  ill  afe  is  attempted  to  be 
aoadeof  them,  in  which  cafe  this  coart  will  interfere.  1  Vtnum 
411.  The  qneftton  then  is,  whether  the  fale  of  his  advowfon 
under  the(e  circumftances,  attended  with  an  immediate  refig- 
aation,  is  an  abnfe  ?  It  feems  to  be  an  evaftoo  of  the  ftatnte  \ 
perhaps  if  more  money  had  been  given  by  reafon  of  the  va- 
cancy, it  might  be  within  the  ilatutt «.  It  dcfires  difcovery; 
and  he  over-ruled  the  demorrer.  It  was  fuggefted  in  the  bill* 
and  made  a  defence  at  law,  that  the  bi(hop  hadrefafed  to  accept 
the  reiignation.  Hb  lordlhip  approved  the  coaduA  of  the 
bifhop  in  cafe  he  was  informed  the  advowfon  was  fold  to  be 
attended  with  an  immediate  reiignation.  Aod  be  alfon* 
prefTfd  bimfelf  of  the  fame  opinien  with  the  jndgea  in  the 
king's  bench,  that  the  biihop's  refufal  to  accept  the  refignatioa 
was  no  excttfe  for  the  inenmbent^s  i^ofreiigntug-;  for  that  be 
had  undertaken  to  rcfign,  which  implies  both  rcfigaation  aod 
acceptance*  without  which  the  refigQation  is  not  coaapletc. 
5  C.  hanih*s  ca/e, 

{y)  Upon  this  qoare  impedit  the  biihop  filed  a  hill  to  dif* 
cover  whether  the  clerk  prefented  to  him  by  Mr*  Fj^tbe  had 
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taiiieJ  judgment  againft  him.  Upon  which,  thebifliop 
appealed  to  the  court  of  king's  bench,  and  that  court  al(b 
gave  judgRtenc  in  affirmance  of  the  judgment  in  the 
court  of  common  pleas.  Upon  this^  the  >bifliop  appealed 
to  the  houfe  of  lords  ^  where,  upon  debate^  the  lords  or- 
dered feveral  c|ueAions  to  be  put  to  the  judges  ;  who  dif« 
feriog  in  opinion,  they  were  direAed  to  deliver  their  opi** 
jiions  feriatim,  with  their  reafons*  The  queftions  were 
twelve  in  number,  but  divers  of  them  going  only  to  mat* 
ter  of  form,  the  true  fubftantial  inquiry  was,  whethee 
an  agreement  made  between  an  incumbent  and  patron». 
whereby  the  incumbent  undertalces  to  avoid  the  benefice^ 
at  the  requeft  of  the  patron,  be  not  an  agreement  for  a 
ieMtfit  to  the  faid  patron,  within  the  ftatute  of  31  EWz.  (o 
as  by  reafon  of  fuch  agreement,  fuch  pcefentation  (ball  be 
void  ? 

Mr*  Jufiice  Bolltr  faid,  he  had  taken  bo  (faiali  pains  to 
find  out  upon  what  principle  all  the  cafes  have  gone,  but 
it  had  not  been  with  much  efFcA  :  for  he  could  not  find 
that  the  different  authorities  upon  thia  fubjeft  are  fup- 
ported  by  that  fenfe,  by  that  reafon,  or  by  that  principle^ 
which,  if  the  cafe  were  now  totally  new,  would  goyera 
btm  in  his  judgment,  or  induce  him  to  concur  in  thofe 
decffions.  out  the  authorities  are  fo  very  numerous  1  thejr 
have  arifen  at  fo  many  different  periods  of  time ;  all  the 
judges  for  near  200  years  paft  have  been  fo  uniformly  of 
the  fame  opinion  ;  the  law  has  been  received  not  only  io 
Weftminfter^hall,  but  throughout  the  kingdom,  as  prtn 
perly  fettled,  and  mankind  have  h  uniformly  aded  upon 
this  idea,  that  it  feemed  to  him  to  be  very  dangerous  to 
overturn,  or  even  to  fliake  thofe. authorities ;  For  if  po« 
licy,  private  wtihes,  or  the  hardfhips  of  a  cafe  were  per-* 
mitted  to  weigh  down  judicial  determinations  in  one  ia^ 
fiance,  they  might  be  extended  to  any  other,  and  thelaw^ 
inftead  of  being  a  certain  rule,  would  be  governed  by  a 
difcfetion  to  be  exercifed  without  rule  in  each  p^rtioular 
cafe  which  comes  in  judgment.  The  bond  in  queftian 
is  a  bond  with  a  condition  to  refign  upon  requeff ;  and  it 
is  ftated  in  the  pleadings,  that  it  was  corruptly  agreed  he« 


flot  given  a  geoeral  bond  of  rcfigoation,  10  order  to  fet  up 
that  bond  u  a  defence  at  law  for  haviog  refofed  him  inftitu* 
tioD.  To  this  bill  the  defendant  demurred,  ift»  00  account 
of  the  legality  of  foch  bond,  ad,  that  the  difcovery  was  tqi* 
jnattrial ;  but  the  demurrer  was  ovtr«faled«    1  Sro^^O. 

Aaj  iween 
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tween'M'r.  Myri  and  Mr,  F/jtch^  that  Mr.  F^cbi  fhwM 
prefent  Mr.  Eyn^  and  in  confequence  thereof,  Mr«  Eyrg 
did  give  this  bond  to  Mr.  Ffytcbe.  The  queftion  is,  whe- 
ther focha  bbn^l  be  corrupt  and  illegal  ?  The  authorities 
one  and  all  have  determined  that  -fueh  a  bbnd  is  good ; 
And  this  hath  been  decided  not  only  in  cafes  where  it 
night  be  fuppofed  that  the  bond  was  given  aftn  the  pre- 
sentation, and  without  any.  pnvims  agreement,  but  in 
cafes  where  it  di^  appear  that  the  bond  was  given  heffrg 
the  prefentation,  and  that  a  prefentation  was  made  in  con* 
iideratic  n  of  that  bond. 

Mr.  Baron  Eyrf.  The  counfcl  for  Mr.  Ffyithi  reftcd 
the  whole' argument  upon  the  authority  of  a  fericsof  cafes, 
in  which  it  was  fafd  to  have  been  adjudged  that  tbefe 
bonds  were  good  in  law ;  the  boufe  was  called  upon  ftau 
Japir  antiquas  vias^  and  an  indignation  endeavoured  to  be 
raifed  againft  ail  thofe  who  (hduld  unfetile  foofidatiooj. 
But  without  tinfenling  foundations,  he  might  a(k  (he  f^id) 
how  the  general  dc£lrioe,  extraded  from  this  fencs  of 
cafes,  that  a  general  bond  of  refignation  is  in  ieielf  not 
unlawful,  applies  even  to  prove  that  the  bond  dated  in 
thefe  pleadings,  under  the  fpecial  ctrcumdance^s  of  this 
cafe,  is  not  unlawful :  And  he  was  compelled  to  go  into 
the  inquiry  :  bccaufe  the  queftion  upon  theie  bonds,  pro* 
•pofed  by  their  lordfhip^,  was  not  any  queftion  ttpon  the 
validity  of  fuch  bonds  thenifeWes,  but  was  a  queftion  upon 
their  validity  upon  the-  pibrticuiar  cafe,  and  under  fpecial 
circutnftances  flared  in  Cbefe  pleadiifgs.  He  bad  looked, 
be  faid,  into  moit  of  therafes  that  have  been  alluded  tOs 
and  found  that  inftead  of  deciding  the  queftion  upbn  the 
validity  of  fueh  a  bond,  given  under*  fuch'  circuoiftances 
as  are  difclofed  jn  thefe  pleadhigs,  they  are  exprefs  author 
lities  to  prove  that  fuch  a  queftion  remain?  to  this  hour 
ppen  to  difcuffion.  From  the  uniform  langoage  of  the 
eafes,  if  you  objeft  to  the  validity  of  ttxefe  bonds,  you 
fiiuft  take  the  crrtumftances  np6n  which  the  objeflion  is 
fMindedj  •that  the  court  'may  judge  whether  it  is  ^foffir 
(Bient.  Therefone  %it  Onde  to  difling^ifli  thh  caft  from  all 
th#  cafes  «ited»  hi  befkPei  he  might  ha«atd  ^e  afiertion, 
yiz.  that  all  the  circumftances  were  ftaied  for  the  firft 
timc'Upon'Thl^  rerord.'^'tSfmglheKlfiwTore  o^^^  oF  tlie 
cafe,  the  quefiions  propofed  to  the  judges  are  by  no  me^ns 
complicated  or  ihtaogted.  The  ftatute  of  Elizabeth  was 
made  to  i^force  a  vej;y  clear  rule  in  the  ccciefiaflical  law, 
)hat  prtfentatioos  ought  to  be  fpontaneous.  The  words 
of  the  fl^iutp  are ««  uwarJ,  fifhprffiif  pr  hm/t.*'  Is  the 
^      '    '  oofeppo 
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poflfcffion  of  a  refignation  bon^  profit  or  tefjifit  to  a^  pa* 
tfon  ?  lo  every  article  m  which  the  patronage  is  valuable, 
ic  is  markeuble,  and  by  that  the  bond  becomes  inftantly 
nione  valuable  and  more  oiarketable.  In  a  word,  he  that 
^ipulaces  for  a  refignation  bond,  bargains  for  a  fum  of 
mooey^  or  for  that  which  ^o  hiai  is  as  valuable,  or  perhaps 
more  valuable  than  that  fum  of  money.  £iiher  of  them 
M  kemficial  to  him,  both  of  ihem  therefore  equally  for^ 
bidden  by  the  ftatute. 

Mr.  Juftice  Nans.  It  may  perhaps  be  difficult  to^point 
out  the  reafoos  upon  which  general  bonds  of  refignation 
were  originally  held  good.  Many  reafons  may  be  fug* 
gefted ;  amoog;  the  reft,  he  mentionrd  that  fuch  a  bond 
was  never  coiifidered  in  a  criminal  point  of  viesv,  where 
particular  perfons,  a^  the  fons  or  relations,  or  particular 
friends,  were  intended  to  be  promoted  upon  a  refigna* 
lion ;  he  would  fuppofe  that  the  patron,  at  thf  time  he 
gave  his  living  to  the  incumbent,  had  a  great  number  of 
children,  one-  perhaps  he  intendej  to  bring  up  to  the 
church.  They  were  of  that  age  at  that  time,  he  could  not 
teil  which  it  may  be  that  may  live  to  be  old  enough,  or  if  he 
livedo  bow  far  his  capacity  might  enable  him  to  take  upon 
him  that  facred  funfiioh  ^  and  there  may  be  other  things 
to  prevent  it ;  and  therefore  it  is  impoffible  to  fpecify  what 
particular  child  it  (hould  be  afiigned  lo.  If  he  has  in  his 
eye  a  relation  among  others,  he  cannot  perhaps  point  out 
that  particular  relation.  Or  there  may  be  other  inci- 
dents; the  incumbent  might  go  a  id  leave  his  church  for 
too  long  a  time  \  therefore  refignation  bonds  may  be  con- 
fidcrcd  as  having  fome  little  foundation  at  the  time  they 
were  originally  entred  into.  But  that  fuch  bonds  have 
been  held  good  appears  from  a  regular  train  of  cafes  ia 
law  and  equity  for  near  two  hundred  years.  Founded  on 
which  decifions,  which  have  To  totally  fettled  this  point 
in  the  temporal  courts.  Sir  Simon  Dtggt  takes  notice,  that 
bonds  of  tefignation  had  become  fo  fiequent,  that  hardly 
•  living  was  pofiefled  without  them,  that  he  advifes  an 
application  to  parliament  to  prevent  that  bad  pra£iice^ 
and  which  he  believed,  if  it  could  be  effectually  prevented^ 
wouId.be  a  very  defirable  thing. 

The  Bi(bop  of  Saifjhury*  The  whole  of  the  queftion 
refts  utimately  on  the  (tatute  of  31  Eliz.  The  inter- 
pretation given  to  that  ftatute  by  the  learned  baron  is 
confonaot  to  the  beft  and  moft  difpaflionate  opinion  I  am 
capable  of  forming }  and  which  therefore  1  hold  myfelf 
bound  to  deliver  to  your  lordlhipst    It  is  well  known* 
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my  lordss'that  this  z£k  was  pafTed  with  a  view  of  prcted-* 
ing  the  ecclefiaftical  law,  and  of  ftrengthening  its  weak* 
nefs.     The  ecclefiaftical  law,  which  confiders  fimcmy  as 
a  crime  of  deep  dye^  could  onJy  punifli  the  tUrical  otoo- 
Aer.     The  legiCature  perceiving  the  ferious  confequences 
of  this  M^&.^  in  its  wifdom  rnterpofed ;  and  inflided  cer* 
tain  penalties  on  the  patron,  the  corrupter  and  partaker 
df  the  guilt.    The  ad  is  not  deprivative,  but  accumula* 
five.     It  doth  not  deprive  the  ecclefiaftical  judge  of  bis 
power.    It  doth  not  withdraw  the  clerk  from  the  jurif- 
didion  of  bis  ordinary,  nor  difpenfe  with  the  oath  agaioft 
fimony,  to  which  every  prefenteee  was  previoufly  fufajed. 
Its  main  objefl  was  to  prevent  corrupt  iofluence,  inter- 
efted  motives,  and  grofs  abufe  of  his  power  on  the  part  of 
the  patrbn  ;  and  to  apply  a  remedy  to  an  evil  thought  to 
be  of  the  moft  dangerous  frequency,  of  the  moft  alarm- 
ing magnitude  at  (hat  day ;  which  has  been  coattooally 
increafing  to  the  prefent  period ;  and  which,  unlefs  check- 
cd,  bids  fair  to  break  down  every  barrier  which  honour, 
decency,  and  religion  can  oppofe.    The  queftion  on  wbidi 
your  lordlbips  are  now  to  pafs  judgment,  I  conceive  to 
be  new  in  fpecie.     It  is  here,   my  lords,  I  mean  to  make 
xny  ftand.     None  of  the  various  cafes  which  have  been 
adduced  by  the  judges  in  the  houfe,  or  by  the  ooonfel  at 
the  bar,  feem  to  me  to  touch  it.     They  are  diftind  in 
their  nature  ;  the  cafe  has  never  been  decided  upon,  never 
been  argued,  and    confequently  all  the   reafoning  from 
a  feries  of  determinations  in  the  courts  below,  fo  much 
laboured,  and  fo  itiuch  prefled,  doth  not  apply,  and  falls 
to  the  ground.     Much  has  been  faid,  my  lords,  much 
more  probably  will  be  faid,  as  to  the  inexpediency  and,/a« 
tal  effeds  of  moving  old  foundations.  .  Legal  decifions, 
which  for  centuries  have  received  the  fan£^ion  of  fuccef* 
five  generations,  of  the  great  and  able  interpreters  of  law 
which  prefide  in  our  courts  (and  greater  and  ablet  either 
in  former  ae;es,  or  at  the  prefent  time,  no  nation  ever  had 
t6  boaft  ofj  are  intitled  to  the  higheft  reverence,  from 
^  every  citizen  who  refpeds  his  own  chara£)er,  values  his 
property,  or  loves  his  country.     But  I  contend,  my  lords, 
^   4ftat  in  the  cafe  before  you  there  are  no  precedents.     It  is 
fpecific  in  its  circumftances ;  and  (exclufive  of  the  bond), 
on  the  fole  ground  of  the  ftatute,  the  prefentation  in  the 
prefent  cafe  is  void.     And  here,  my  lords,  I  fhould  na- 
turally dofe  what  I  have  to  offer  to^your  lordflitps*  coofi- 
deration.     But  as  the  fituation  of  the  parochial  der^,  on 
the  foot  of  the  commonly  received  intt rpittation  of  the 
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'  law  relative  to  general  bond»  of  rcfignation,  i$  ^ther  un* 
known  or  mirundcrftood,  I  (hould  be  wanting  in  jufltGC 
to  that  moft  ufeful  and  mtft  refpedable  body  of  men» 
ivere  I  not  to  reprefcnt  it  without  exaggeration,  and 
leave  it  to  your  lord  (hips'  honour  and  hfumanity*  Every 
prefentee,  previous  to  his  receiving  inilitution,  is  obJiged 
to  take  ihe  oath  agaiud  ficnony.  The  fenfe  of  that  oath 
M  as  clear  as  laneuage  can  make  it.  There  never  could 
have  been  the  heutation  of  an  ioftant  as  to  its  meaning, 
in  the  breaft  of  any  man,  who  in  interpreting  the  terms  in 
vbich  it  is  exprelTed,  followed  nothing  but  the  genuine 
fuggeflions  of  his  own  underftanding.  The  only  quef^* 
tion  which  can  arife  on  the  fubjedl  is  a  quefiion  of  con- 
fcience  alone ;  but  unhappily,  the  for^e  of  temptation  ia 
this  as  in  other  inRances  of  moral  condu(9,  operate  oa 
minds  not  fufficiently  tender  to  the  impreffions  of  duty  ^ 
and  leads  to  the  foftering  a  fecret  wilb,  that  the  impofitioa 
0f  the  oath  could  be  either  difpenfed  with,  or  the  terms  in 
^hich  it  is  framed  be  diiFeiently  expounded  from  its  ob* 
vious  import.  The  furprize  of  an  unexpe^ed  offer  of  m 
valuable  benefice ;  the  oppreflion  of  poverty  ;  the  calls, 
perhaps,  of  a  numerous  family  unprovided  for;  and  the 
glitter  of  comparative  aiRuence^  all  contribute  to  induce  to 
the  liftening  10  any  cafulAry  which  can  reconcile  interefl: 
with  duty.  To  a  m.an  thus  circumftanced,  and  thus  in- 
clined, authority  is  eafily  admitted  in  the  place  of  reafon. 
ing;  and  the  fandtion  of  courts  fuperfedes  convidioo^ 
From  thefe  motives,  general  bonds  of  refignation  have 
vfuatly  been  given  ;  and  from  the  inftant  they  are  given, 
the  wretched  prefentee  is  taken  from  under  the  proteiSiion 
of  that  law  which  guards  the  property  of  every  other  fub- 
je&  of  the  ftate.  He  ceafcs  to  be  free  ;  becaufe  he  holdf 
his  living  at  the  abfolute  will  of  his  patron;  fubjed  to 
his  caprice^  and  rendered  incapable  of  d iic barging  manf 
of  the  BDoft  eflential  duties  of  his  office^  where  they  hap^ 
pen  to  clafli  with  the  prejudices,  the  humours,  or  the 
vices  of  the  maficr  of  his  fortune.  Nay,  my  lords,  evei| 
the  moft  degrading  compliances,  the  facrifice  pf  everjf 
comfort  which  unconditional  prefentation  confers,  are  in* 
fufficient  to  fecure  a  permanent  continuance  in  the  bene- 
fice, the  inftant  that  the  wants,  or  even  the  whim,  of 
the  patron  demand  an  avoidance  :  Refignation  or  ruin  it 
the  alternative.  Vour  lordibips  need  not  be  told  which  ia 
likely  to  be  fubmitted  to. 

'     Bifbop  of  Bangor,    I  had  occafion,  many  years  ago  in 
ihf  couife  of  piy  in^uiriesi  to  conAder  the  fubjed  of  ge- 
neral 
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nera]  bonds  of  refignation.     And  f  mull  confefs  that  Ae 
decifions,  one  ih  the  8  Ja.  i.  yofta  and  Laurtfice^  the  other 
in  the  5  Ch.  i.  Babington  and  IVeod^  did  not  api>ear  to  me 
to  reft  on  fach  fblid  and  fubftantiaj  grounds^  as  they  ought 
t6  have  done  ;  and  yet  thefe'  two  determinations  are  the 
precedents^  which  our  courts  have  ever  (ince  implicitly  fol- 
lowed,  whenever  the  legality  of  fuch  bonds  was  brought 
into  queftion.     One  of  the  learned  judges,  in  the  courfe 
of  his  argument,  proved  to  your  lord(hips,  that  the  point 
nfow  under  cenfideration  was  not  the  point  in  queftion 
when  thefe  two  cafes  were  determined,  on  which  fo  much 
ttr^fa  was  laid  in  the  courts  below;  and  it  is  very  mate- 
ria! that  aill  the  learned  judges  who  have  hitherto  deliver- 
ed their  opinions  to  you  on  this  occafion,  have  aoani- 
moufly  declared,  that  if  this  cafe  had  been  res  Integra,  the 
j«jdgment  ought  to  have  been  difFerent }  but  the  weight  of 
thefe  precedents  and  of  many  others  for  fo  great  a  length 
of  time,  prei&s  fo  hard  upon  them,  that  they  are  unwill- 
ing to  m&'ke  any  alteration,  left  they  fliould  be  con(ider« 
ed    as   removing   land  madcs,   and   unfettling  principles 
-which  had  prevailed  for  near  two  centuries.     Much  re- 
vereni^ic',  my  lords,  is  certainly  due  to  fuch  decifioos  of 
our  courts  as  have  been  uniform  and  long  aequiefced  in; 
but  if  in  fiicceeding  times,  ^reat  and  manifold  inconvent* 
cncies  fhall  be  found  to  arife  from  perfifting  in  fuch  de« 
teripinacions,  and  no  inconvenience  from  altering  them, 
«he  cafe  is  too  plain  for  me  to  tell  this  houfe  what  ought 
to  be  done.     Under  the  cover  of  general  bonds  of  refig* 
nation,  the  worll  and  moft  corrupt  pradices  may  be  car- 
ried on.     By  means  of  fuch  a  bond,  a  patron  may  ereft 
a  court  of  juftlce  over  his  clerk,  much  fuperior  to  that  of 
his  ordinary ;  the  ordinary  can  fufpend  a  clerk  from  thft 
exercife  of  his  fundion^  and  can  deprive  him  of  his  bene- 
fice  $  but  before  this  can  be  done,  the  party  nioft  be  cited 
to  appear ;  a  charge  ccTmmonly  called  a  libel  aiuft  be  ex- 
hibited againft  him ;  a  competent  time  muft  be  allowed 
for  anfwering  the  charge ;  a  liberty  muft  be  granted  for 
counfel  to  defend  the  caufe ;  and  after  hearing  all  the 
proofs  a  folenin  fcntence  mull  be  pronounced,  from  which 
there  lies  an  appeal :  But  a  patron,  u^ith  fuch  a  bond  io 
his  pOcket,  has  a  much  more  compendious  way  of  doing 
his  bufinefs ;  for  he  can  deprive  his  clerk,  without  trial, 
without   proof,   wifhout   fentence.     By  means  of  thefe 
bonds,  patrons  can  convert  benefices,  which  are  by  law 
freeholds  for  life,  into  eftaies  for  years,  for  months,  oreveo 
only  for  a  few  days.    Bj  means  of  thefe  ^onds^. the  reve* 
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nues  of  that  mod  ureful  and  refpedable  hoiy^  the  par^ 
chial  clergy,  are  growing  lefs  and  lefs,  every  year ;  and 
there  is  little  doubt,  but  that  many  of  the  money  pay- 
ments, in  lieu  of  tithes^  and  which  have  now  obtained 
the  form  of  a  modus,  fprang  originally  from  thefe  bonds* 
By  means  of  thefe  bond9»  it  is  become  as  eafy  to  fell  the 
next  avoidance  of  a  redory  or  vicarage  as  it  is  to  fell  any 
other  fpecles  of  property  ^  and  from  this  circufiiftance,  relt* 

fioo»  learning,  difcipline,  and  good  order  fufTer  very  much, 
t  has  been  comcaon  of  late  years  to  adi^ertife  in  the  pub- 
lic prints  the  fale  of  livings  with  immediate  refignationi 
but  if  this  judgment  Ibould  t)ave  the  fandton  of  thik  houfct 
thefe  advertifers  would  wax  bolder,  and  in  a  (hort  time 
inform  us  of  public  offices,  heiag  opened  for  negodating 
this  kind  of  trafEc. 

BiOiop  of  Landaff.  The  pope,  in  former  i^es,  was  a 
great  eocourager  of  refignations  among  the  clergy  of  thii 
l^ingdom,  becaufe  he  obtained  a  year's  income  of  thjC  be« 
neiice  upon  every  avoidance  \  but  neither  were  the ; cat hp* 
lie  clergy  of  this  country  at  that  time,  nor  are  they  (ke 
believed)  at  this  time,  fettered  by  gimraJ  hnds  of,  rejfigna- 
lion,  (n  the  oburch  of  S^tland^  this  .traffic  batjti  not  yet 
polluted  the  minds  of  either  patrons  or  minifters  i  nor  ii 
it  in  ufe  in  any  prcteftant  church  in  Chriftendofn,  at  leaft 
not  in  the  fame  degree  in  which  it  is  in  01^  own* 
This  prdSice  he  faid  was  a  fore  fcandal  to  the  church  of 
England 'f  and  he  hoped  frout  the  ,higb  fenfe  of  religion  and 
honour  which  had  accompani/sd  the  deliberations  of  > that 
boufe,  that  the  time  was  now  cpme  when  it  would  be  no 
Ipnger  endured*  ,  It  \s  faid,  (hat  this  avatter  is  pot  uqmf 
res  Integra ;  that  there  have  been  io  the  courfe  o(  above 
^wo  hundred  years  many  adjudged  cafes,  and  that  we  mufl 
of  neceffity  adhere  to  the  pre/^cdents.  T^he  ^an  detiji(^ 
th^Jian  fuptr  antiquas  vsas^  way  a  maxim  of  law  fanc^ifie^ 
by  fuch  length  of  ufagc,  fuch  weight  of  authority^  that  he 
durfi  not  produce  any  of  the  arguments  which  fu^gefted 
themfelves  to  his  mind  in  pppofuioo  to  it ;  tho*  fome  of 
them  tended  to  queftion  its  utility^  and  fome  of  them  ita 
juftice.  It  was  a  maxim  he  faid  which  his  hitherto  courfe 
of  ftudies  bad  not  brought  him  much  acquainted  with.  It 
is  not  admitted  in  philofophy  :  (c  is  not  admitted  in  divi«« 
nity  i  for  divines  do  not  allow  that  there  are  any  infallible 
interpreters  of  the  bible  which  is  thtir  fiatute  book  ^  thef 
maintain  that  fathers,  churches,  and  councils  have  erred 
in  their  interpretations  of  that  book,  in  their  decifions  con -• 
^cfning  poinds  of  fait}i  \  this,  as  proteft^nts,  they  ever  muft 
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rAamUiiif  othervifc  they  cannot  juftify  the  principles  on 
>yhich  they  emancipated  thcmfelves  from  the  bondage  of  the 
church  of  Rome.  Rut  be  it  fo,  let  this  maxim,  as  applied 
to  the  H^y  be  admitted  in  its  full  extent,  what  follows  f 
Nothing  in  this  cafe,  he  faid>  for  the  plaintiff*  bad  averredt 
and  one  of  the  learned  judges  had  been  pointed  in  proving 
that  the  cafe  in  quefiion  was  not  fimilar  to  any  one  of  the 
cafrs  which  had  been  adjudged  in  the  courts  below.  But 
fuppofe  the  cafe  of  the  plaintiff  is  fimilar,  in  aTl  its  circum- 
ftances,  to  fome  one  or  more  of  the  cafes  which  have  been 
adjudged  below ;  ftill  it  wiH  not  follow,  that  the  houfe  of 
lords  is  to  be  bound  bjr  the  precedents  of 'thofe  courts;  if 
}t  is,  the  right  of  appeal  ts  .nugatory.  If  a  man  thinks 
that  the  judgment  of  thofe  courts  is  contrary  to  law,  be 
hu  a  right  to  come  to  this  houfe  to  know  whether  it  be  fo 
or  not.  And  this  houfe,  in  delivering  its  opinion,  doth 
not  makfc  }aw,  but  declares  what  the  law  is.  The  courts 
below  interpret  a  ftatute  one  way,  this  houfe  may  fee  rea« 
fon  to  interpret  it  another,  and  in  that  cafe  the  conftitotioa 
hath  faid,  that  the  courts  below  miftook  the  fenfe  of  the 
fiatute,  and  that  the  interpretation,  which  it  receives  ia 
this  houfe  is  the  right  interpretation.  Precedents  may 
be  obligatpry  in  the  courts  in  which  they  are  eftablilh^ 
cd ;  but  their  operation  fliould  not  be  extended  be« 
yond  the  limits  of  thofe  courts.  It  ought  not  at  leaft 
to  be  extended  into  the  houfe  of  lords,  if  indeed. there 
were  any  precedents  of  that  houfe  concerning  the  legaltif 
or  illegality  of  general  bonds  of  rcfignation,  thofe  prece^r 
dents  would  have  deferved  yireight  in  the  prefent  cafe,  bat 
there  \\  not  one  precedent  of  the  kind  to  be  met  with  on 
their  journals ;  fo  that  whatever  might  be  thought  as  to 
the  novelty  of  the  cafe  In  the  courts  below,  it  was  un« 
doubted ly  new  in  that  houfe,  free  and  unfliackled  by  pre- 
cedent* 

Lord  Thmrlnv  argued  at  large  againft  the  validity  of  thefe 
bonds,  and  among  other  particulars  obferved,  that  one 
thing  which  flruck  him  was,  That  ever  fince  the  eftablilh- 
mcnt  of  the  rhurch  of  England,  this  ecclefiaftical  office 
was  an  office  for  life.  It  is  not  competent  to  the  bifliop 
to  give  it  for  any  lefs  time  than  for  life.  And  it  never 
was  competent  to  a  bi0)op  of  any  European  church  that 
ever  be  heard  of  (and  he  had  made  inquiries)  to  give  it 
for  any  lefs  eftate  than  an  eftate  for  life.  The  incumbent 
therefore  derives  imirely  under  and  from  the  l>ifliop  an 
eflate  for  life,  grounded  upon  the  original  conftitution  of 
liie  office^  and  confequcntly  invariable- by  law.    I^  that 
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be  (he  conftitution  of  the  pffice,  by  what  rule  or  principle 
can  it  be  juftiiied  at  common  law,  that  fuch  an  officer 
fliould  give  a  bond  to  hit  patron  in  order  to  hold  the  living 
for  a  kfs  term  than  for  life.  In  the  argument  of  this 
caufe«  a  queftton  was  aflced,  with  ttfpeSt  to  a  bond  givea 
hj  zjudgi  to  reiign  his  office  of  judge :  What  waa  the  an«- 
fwer  i  The  bond  would  be  given  to  the  king  \  and  if  givca 
to  the  king,  it  would  be  void,  becaufe  it  would  render  the 
judges  dependent  upon  the  king,  inftead  of  being  indepen- 
dent, as  the  ftatute  of  king  William  expreflfes  it,  quMfn* 
Jiu  fi  btne  gijfnrini.  A  mafltr  in  chancery  is  an  officer  tp- 
pointed  for  life :  Suppofe  the  chancellor  has  the  appoint- 
ment  of  it ;  fuppofe  fuch  mafter  gives  a  bond  to  refiga 
when  called  upon,  would  that  bond  be  good  at  comn^on 
law  ?  No ;  becaufe  it  is  not  only  contrary  to  the  conftitu- 
tion of  his  office,  but  becaufe  the  public  has  an  intereft  in 
Che  independence  of  that  officer,  as  being  appointed  for  Ijfe^ 
and  a  public  law  officer ;  his  place  Is  independent^  it  ia 
whilft  be  behaves  himfelf  well  in  that  office ;  if  he  is  aa 
officer  for  life,  how  can  any  private  man  wbatfoever,  be- 
caufe it  is  his  province  to  appoint  him»  take  upon  him  to 
render  that  officer's  fituation  fuch  as  the  law  faid  it  (hould 
not  be.  And  in  the  conclufion  he  moved,  that  the  judg- 
ments of  the  courts  of  common  pfeas  and  king's  bench  in 
this  caufe  bereverfed.  Which  was  determined  accordingly, 

upon  a  divlfion,  nineteen  againft  eighteen. From  the 

printed  cafe  by  Thomas  Cunningham  efquire. 

N.  One  of  the  quedions  propofed  to  the  judges  was. 
Whether  the  ordinary  is  bound  to  accept  a  refigriation? 
To  which  the  anfwer  of  mod  of  them  was,  that  this  being 
an  intire  new  cafe,  and  not  made  a  queftion  of  in  the 
courts  below,  nor  ever  argued  at  their  lordfhips'  bar,  they 
begged   leave   for   the   prcfent  to  decline  anfwering  ic» 

{^idifupraj  Kefijnatfon  sO  («) 

Shall 


1  • 

(x)  Since  this  cafe  a  bond  given  to  the  patron  by  an  in* 
cumbenton  prefentation  to  reiide  on  the  living,  or  to  refiga 
to  tke  ordinary^  if  he  did  not  return  to  ic  within  one  month 
after  notice,  and  alfo  not  to  commit  waile,  was  adjudged  to  be 
good;  for  t be  condition  was  not  as  in  Ffytcbi'sc^itxo  fecure 
an  nn^ualified  refignacion,  hoc  to  enforce  ibe  performance  of 
moral,  legal,  and  religious  duties.  Bagfiaw  v.  B^ftliy%  4  ST. 
Rff,  78.  And  in  a  fubfequent  cafe^  the  condition  of  a  bond 
appearing  to  be  to  refide,  to  keep  the  buildings  on  the  living 
ia  repair,  and  to  rrfign  after  one  month's  notice  in  order  t^ac 
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Shall  hi  uftirly  v^td,  fru/frate^  and  of  fidfte  i/ftff  in  hw] 
Before  this  ad,  they  were  only  voidable  by  deprivation ; 
but  hereby  they  are  made  void  without  any  deprtvatton ; 
or  fedtence  (declaratory  in  the  ecclefiaflical  court,  as  was 
adjudged  in  the  Cufe  of  Hickaitk  and  HlckcHk.  So  as  the 
partfliioners  may  deny  their  tithes,  and  alledge  in  the  fpi« 
ritual  court  that  he  came  in  by  fioiony  (tf).  But  Button 
faid,  there  was  no  remedy  for  the  tithes,  which  a  fimonia- 
cal  incumbent  had  adually  received,  t  Inft^  lao.  Giif. 
800,  I.  {Liu.  Rep.  177.) 

But  here  is  ro  be  obferved  a  diverfityi  between  a  pre* 
fentation  or  collation  made  by  a  rightful  patron,  and  an 
ufurper.  For  in  cafe  of  the  rightful  patron,  which  doth 
corruptly  prefent  or  collate^  by  the  exprefs  letter  of  this 
ad  the  king  (hail  prefent ;  but  where  one  doth  dfurp, 
and  corruptly  prefent  or  collate,  there  the  king  fliaif  not 
prefent,  but  the  righful  patron :  for  the  branch  that  gives 
the  king  power  to  prefent,  is  only  intended  where  the 
rightrul  patron  is  in  fault;  but  where  he  is  in  no  fault, 
there  the  corrupt  aA  and  wrong  of  the  ufurper  fhall  noc 
prejudice  his  title.     3  Itjl,  153, 

Jnd  it  Jhall  hi  lawful  for  tht  qtuin  to  prefent  for  that  M 
time  or  turn  ony"]  In  this  particular,  the  penalty  of  (imony 
which  was  by  the  canon  law,  with  regard  to  Che  patron, 
is  fomewhat  mitigated  ;  the  canons  which  had  been  made 


the  patron's  fon,  a  youth  of  14  yean  of  age,  might  be  prefented 
to  the  benefice,  it  was  declared  by  the  court  of  king's  bench 
to  be  legal,  i^kboot  argument ;  this  cafe  not  being  precifr* 
)y  iimilar  to  Ffytche*^^  and  the  court  undcrftandiog  that  both 
parties  intended  to  appeal  to  the  houfe  of  lords.  Fmrtridge  v. 
IVhifion^  4  7*.  Rep.  359.  But  the  cafe  does  not  appear  to  have 
gone  further.  Yet  if  the  bond  is  general  for  reiignatioo, 
iome  fpecial  reafon  muft  be  (hewn  to  require  a  refignatioB,  or 
ihe  court  of  chancery  will  not  fuffer  it  to  be  put  in  fait :  for 
otherwife,  (imony  would  be  committed  without  the  poi&bxlity 
of  pro6f  or  punilhment.  Treaty  o/Ep  iy  Fonb.  zao,  2zi.  with 
the  cafes  there  cited. 

(a)  Or  in  an  adion  for  treble  damages  may  plead  him  bo 
parfon,  becaufe  of  the  (imony.  Hob.  i68.  Mareb  84.  Bui  in 
an  adton  for  ufe  and  occupation  by  an  iacumbcnt  againft  a 
tenant  of  the  glebe  lands,  the  defendant  cannct  give  evidence 
of  a  (iffioniscal  prefentation  of  the  plaintiff' in  order  to  avoid 
hi«  title,  becaufe.  having  occupied  by  the  licence  of  his  land** 
lord,  be  cannot  afcerA^ards,  in  fnch  an  aAion,  difpate  his  title. 
Cooki  V.  Loxht  5  T.  Rif,  4. 

Q  both 
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both  at  borne  and  abroad  (when  they  fpeak  of  this  lofs 
of  patronage)  making  it  perpetual  (^).  But  becaufe  pa» 
tronage  io  England  is  accounted  a  temporal  matter,  and 
corrupt  patrons  were  not  to  be  reached  by  the  ecclefiafli* 
cal  la.ws  (which  could  only  couch  the  incumbent)  $ 
therefore,  for  the  more  ciFedual  difcouragtm'.nt  of  fimo- 
ny,  by  afFeding  the  patron  alfOi  this  (latute  was  made* 
Gibf  801. 

And  every  pirfon  •••••.  that  Jhall  take  or  make  any  fuch 
promi/e]  So  that  the  penalty  (as  it  feemeih)  is  Incurred 
by  fuch  promife;  though  the  patron  fliould  afterwards 
prefent  the  clerk  gratis.     Gib/,  8oi. 

Shall  ftr/eit  and  hfe  the  double  value  of  one  yearns  profit'^ 
And  this  double  value  (hall  be  accounted,  accordif>g  to  the 
true  value  ;is  the  fame  may  be  letten,  and  (hall  be  tried  by 
a  jury  :  and  not  according  to  the  valuation  in  the  king's 
books*     3  Injl,  154. 

And  the  perfon  fo  corruptly  takings  procuring ^  feeking^  or 
muipting']  It  was  faid  by  Tarnlield  chief  baron,  in  Calvert 
and  Kitchyns  cafe,  that  if  a  clerk  feeketb  to  obtain  a  pre« 
fentatton  by  money,  altho'  afterwards  the  patron  prefent 
him  gratis;  yet  this  fimoniacal  attempt  hath  difabled  hiaa 
to  take  that  benefice.     Gibf.  80 1. 

Be  adjudged  a  difabled  perfon  in  law^  to  have  or  enjoy 
the  fame  benefice}  Many,  of  the  ancient  canons  of  the 
church,  n^akb  depofetion  the  puniQiment  of  fimonv,  whe* 
ther  in  biOiops  or  pre(byters ;  others  make  it  deprivation^ 
But  the  civil  and  canon  hw  obferve  a  difference  in 
poiot'of  penalty,  between  a  perfon  guilty  of  (Imony,  and 
a  perfon  fimoniacal.ly  promoted.  If  the  clerk  himfelf 
is  privy  or  party  to  the  finaony,  he  is  to  be  deprived 
of  that,  and  for  ever  dibbled  to  accept  any  other ;  but 
if  he  is  only  (imoniacaliy  promoted,  by  fimony  between 
two  other  perfons,  whereunto  he  was  not  privy,  he  is 
deprivabfe  by  reafon  of  the  corruption,  but  not  difabled 
to  take  any  o'her.  In  like  manner,  according  to  this 
ftatute,  if  the  prefentee  was  not  privy  to  the  (imony.  tho' 
the  church  is  become  void  by  the  (loiony,  yet  he  is  not 
difabled  from  being  prefented  ag^in  ;  for  a  man  canooc 
be  faid  to  be  corruptly  taking,  who  is  not  privy  to  the 
corrupt  agreement.  But  a  prefentee  who  was  privy  to  (he 
fimony,  is  a  perfon  difabled  to  enjoy  the  fame  beoc(ice 
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during  life,  nor  can  the  king  or  aity  other  dirpenfe  with 
the  difability.     Gib/  801.     2  Haw.  396.      12  Com  lOI. 

S,  6.  y/dmit^  injiituiey  infiall^  indu^t^  The  reafon  of 
this  claufe,  lord  Coke  tells'  us»  (for,  he  fays,  he  was  of 
that  parliament,  and  obferved  the  proceedings  therein) 
was  to  avoid'  hafty  and  precipitate  admiffions  and  infti- 
tutions,  to  the  prejudice  of  them  that  had  right  to  prefent> 
by  putting  them  co  a  quare  impedit ;  and  it  is  prefumed, 
that  no  fuch  hade  or  precipitation  is  ufed,  but  for  a  cor- 
rupt end  and  purpufc,     3  hjl,  155. 

Immediately  after  the  invi/lingy  inflaUatiotfy  or  indtt&lon\ 
Albeit  the  church  is  full  by  inftitutioo,  againft  all  but  the 
king  :  yet  the  church  becomcth  not  void  by  this  branch 
of  the  a(Si,  until  after  indu^ion.     3  Inft.  155. 

S.  9.  Shall  not  in  any  wife  extend  to  lake  away  or  reflroin 
any  punijhment  pain  or  penalty^  limited  prefcrihed  or  hifH^ti 
hy  the  lawi  ecclefiajlical]  So  far  are  the  ancient  eccleiiafti- 
cal  laws  againft  fimony,  and  the  power  of  the  fpirirual 
court  in  the  execution  of  thofe  laws,  from  being  fuper* 
feded  by  this  ad;  that  hereby  they  are  exprefsly  con- 
firmed. And  all  promifes  and  contra^s,  of  what  kind 
foever,  being  forbidden,  and  by  confcquence  puniibabkt 
by  the  laws  ecclefiaftical  \  it  follows,  that  it  could  not  be 
the  intention  of  the  legiflators,  to  make  this  ftatute  the  rule 
and  meafure  of  fimony  \  but  only  to  check  and  refiraio  it 
in  the  mofl  notorious  inftances.     Gihf  80 1. 

Which  confidcration  feemeth  fully  to  warrant  biihop 
Stillingfieet's  obfervation,  that  this  ftatute  doth  not  abro- 
gate the  ecclenaflical  laws  as  to  fimony>  but  only  enadeth 
K)me  particular  penalties  on  fome  more  remarkable  fimo- 
niacal  adts,  as  to  benefices  and  orders ;  but  doth  not  go 
about  to  repeal  any  ecclefuftical  laws  about  fimony,  or  to 
determine  the  nature  and  bounds  of  it:  And  alfo  tbe 
obfervation  of  archbifhr  p  W^ke ;  that  this  act  is  not 
privative  of  the  jurifd'ftion  f  f  the  church,  or  its  confti- 
tutions,  but  accumulative;  that  it  ieavcih  to  the  church 
all  the  authority  which  it  had  before ;  only,  whereas 
before  thefe  crimes  were  inquirable  and  punilhable  by  Che 
rccleriaHical  ju^ge  alone,  chey  may  now,  in  fome  cafes 
fpecified  in  this  itatute,  be  brought  before  the  civil  magi* 
ftrate  alfo.     Gihf  798. 

And  therefore  ftill  the  ccclefiaflical  court  may  proceed 
againft  a  fmionift  pro  falute  animae,  ai>d  upon  cxamina* 
tion  and  evidence  deprive  him  for  that  carufe  :  and  this, 
aitho'  he  was  not  privy  to  the  contrad  1  for  there  ate  no 
acceifaries  in  Simony,    And  when-the  fpiritual  court  hith 
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fe  fentenced  the  fimony,  the  temporal  court  ought  to  give 
credence  thereto,  and  ought  not  to  difpuie  whether  it  be 
error  or  not.  For  the  temporal  court  cannot  take  cog- 
nizance of  their  proceedings  herein,  whether  they  be 
lawful  or  not  j  which  is  the  reafon  that  in  the  temporal 
court  it  fufficeth  to  plead'  a  fentence  out  of  the  fpiiitaal 
court  briefly,  without  Oiewing  the  manner  thereof,  and 
of  their  proceedings  (c).  And  tho'  it  hath  been  faid,  that 
in  the  fpiritua]  court  they  ought  not  to  intermeddle  to 
diveft  the  freehold,  which  is  in  the  incumbent  after  in- 
dudion  ;  it  is  true  indeed,  they  cannot  alter  the  freehold, 
but  they  by  their  proceeding  meddle  only  with  the  man- 
ner of  obtaining  the  prefentment,  which  by  confequence 
only  divefteth  the  freehold  from  the  (imonift  by  the  dif- 
folution  of  his  eftate,  when  his  admifTion  and  infticution 
are  voided  ;  and  therefore  may  proceed :  or  rather  the 
church  being  made  void  by  aft  of  parliament^  he  who 
pretends  to  be  incumbent  thereof  hath  no  freehold  there* 
in  :  fo,  depriving  of  hkn»  cannot  be  faid  to  diveft  any 
freehold  from  him.  However,  it  is  beft,  that  not  any  of 
the  articles  to  be  examined  upon  in  this  cafe,  be  fuch  as 
may  exprefsly  draw  the  right  and  title  of  the  benefice  in* 
to  quefiion  ;  left  occafion  be  taken  from  thence  to  bring  a 
prohibition.     fVatf.  ''•  Sv 

a.  By  the  I  W.  c.  16.  Whereas  it  hath  often  happmed^ 
that  piffons  ftmoniack  vr  Jimoniacaih  promoted  to  benefices  or 
fulefiaftkal  livings^  havt  enjoyed  the  benefit  of  fuch  livings 
many  years^  and  Jometimes  all  their  life  timij  by  reafon  of  the 
fecret  carriage  of  fuch  fimoniacal  dealing ;  and  afier  the  death 
of  fuch  ftmoniack  perfon^  another  perfon  innocent  of  fuch  crime^ 
and  worthy  of  fuch  preferment ^  being  prefented  or  promoted 
by  any  other  patron  innocent  alfo  of  that  fimoniacal  contra^^ 
have  been  troubled  and  removed  upon  pretence  of  lapfe  or  other ^ 
wife  ta  the  prejudice  of  the  innocent  patron  in  reverfioni  and  of 
his  cUrk^  whereby  the  guilty  goeth  away  with  the  profit  of 
bis  crime y  and  the  innocent  fucceeding  patron  and  his  clerk  an 
funijked^  contrary  to  all  reafon  and  good  confidence  :  for  pre^ 
vontion  thereof  it  is  ena^ed,  that  after  the  death  of  the  perfon 
fo  fimoniaeally  promoted^  the  offence  or  contraif  of  fimonyjball 
neither  by  way  of  title  in  pleadings  or  in  evidence  to  a  jury  ^  or 
athorwifiy  be  alledi^ed  or  pleaded  to  the  prejudice  of  any  other 
patron  innocent  of  fimony^  or  of  bis  clerk  by  him  prefented  or 
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promoted^  t/pox  pnunei  of  lapfi  to  iht  €rawn  «r  f§  tbt  man* 
folitan  or  otheruiife  \  unhfs  thi  firfm fimoniatk  mr JimBtuauSif 
promoted^  or  his  patron^  was  eonvidiid  of  fuck  offgna  ^i  ibi 
common  law  cr  in  fime  tuUftafiical  court y  in  the  lift  time  of 
thi  per  fin  fimintaik  'or  ftmoniacaliy  prgniotid  §r  frefeHuk* 
f.  I,  2.  "  ^ 

And  no  haft  really  and  bona  fide  madi  iyany  perfinflmmn* 
4uk  or  ftmoniacaliy  promoted  to  any  deanry  prebind.9r  parfmu^ 
fir  other  ecclefiajiical  benefice  or  dignity^  for  good  and  valmMi 
confiuerationy  ti  any  tenant  or  ferfon  net  being  p^ivy  to  or 
baving  notice  of  fucb  fimony^Jball  be  impeached  or  axtoidid  for 
§r  by  fgajon  of  fucb  fvnony^  but  Jball  be  good  and  efft&mal  in 
law^  the  faid f»nony  notwiih/fanding,     f.  3. 

3.  By  the  12  An.  ft.  2.   c.  12.     JVhenas  fome  §/  tbo 
clergy  have  procured  preferments  for  themfehts^  by  baying  tcck- 
JiiJIical  livings^  and  others  have  been  thereby  difiouraged  i  it  is 
anaSlidy  thai  if  any  perfon  fhallfor  any  fum  of  money  rmHard 
gift  profit  or  advantage  dire6ily  or  indire^fyy  or  for  or  by  rea* 
jfm  of  any  promtfe  agreement  grant  bond  covenant  §r  other 
ajfurance  of  or  for  any  fu^n  of  money  reward  gift  profit  or  bemfd 
whatfoever  direclly  or  indir(fHy^  in  bis  own  name  or  in  tbt 
name  of  any  other  per fon^  take  procure  or  accept  the  next  aviod' 
fince  of  or  pre  feat  at  ion  to  any  benefice  with  cure  of  fouls  dignity 
prebend  or  living  eeclefiofiicaly  and  Jball  be  prefnted  or  coated 
thereupon  ;  every  fucb  prefentatlon  or  collation^  and  every  ad- 
tniffion  inflitution  invefitture  and  indn&ion  upon  the  fame  ^  JbaU 
be  utterly  void  fruflrate  and  of  no  effect  in  latVy  and  fucb  agree* 
mentfball  be  detmtd  afim9niacal  contrait  \  and  it  /had  be  lam^ 
ful  for  the  queen^  her  heirs  and  fucceffors^  to  frefent  or  cottatt 
tintj  or  give  or  befiow  every  fuch  benefice  dignity  prebend  and 
living  ecclefiajiical^  for  that  one  time  or  turn  only ;  and  the  per- 
fen  jo  corruptly  taking  procuring  or  accepting  any  futh  benefice 
dignity  prebend  or  livings  fi)oll  thereupon  and  from  tbenceforib 
he  adjudged  a  di fabled  perfon  in  law  to  have  and  enjoy  the 
famt^  andfhall  aJfi  befubjeH  to  any  punijhment  pam  orpenoby 
limited  prefiribed  or  infiiSlid  by  the  laws  eccltfiajiical^  in  like 
planner  as  if  fuch  corrupt  agreement  had  been  made^  afitrfoA 
benefice   dignity   prelend  cr  living  ecclefiaftical  had  huemt 
paean t ;  any  law  or  flatute  to  the  contrary  in  any  wife  soot' 
Wthjlanding, 

Which  iUtuCe  having  been  underftood  as  only  prohibit- 
ing cUrgymfn  fiom  purchafing-iivings  for  tbemfeives;  the 
intention  thereof  (if  chat  was  its  fole  intemion)  iniy  be 
.  nMy  frudrated,  by  employing  others  to  purchafe for  them. 
(But  furcly  this  falls  within  the  path  required  bj  C^.  40. 
dectfff/^,  '•4*!| 

The 


The  form  of  a  general  bond  of  refignation  hath 

been  thus : 

KNOW  all  men  by  thefe  prefents^  thai  we  A.  B.  ^— * 
in  the  county  of cUrk^  and  C.  D.  ef in  the 

cettnty  of  .        gentlemany  are  held  and  firr.ly  hund  te  E.  F« 

of in  the  county  of efquire^  in  the  f urn  of  of  good 

and  lawful  money  of  Great  Britain ^  to  he  paid  to  tbefaid  £.  F. 
or  to  his  certain  attorney^  his  executors  adminijlraiors  or  ajftgni  i 
For  the  true  payment  whereof^  we  hind  our/elves  and  each  of 
tiSy  jointly  and  fverallyy  and  each  and  every  of  our  joint  and 
feveral  heirs  executors  and  adminijiratorsj  firmly  by  thf  pre'- 
fents*  Sealed  with  our  ftals^  and  dated  this  — ^  day  of 
in  the  <  year  of  the  reign  of  our  fovereign  lord  George  the 

third  of  Great  Britain^  France j  and  Ireland^  kingy  defendgr 
9f  the  faith^  and  fo  forth^  and  in  the  year  of  our  Lord  one 
ibeufand  feven  hurdred  andfixty  three. 

WHEREAS  the  abovenamed  E.  F.  is  feifed  of  or  intitled 
to  ^he  advowion^  nomination^  right  of  patronage  Itnd  prefenta' 
tion  of  the  vicarage  [or,  re^oryj  of  the  parijh  church  of  G. 
in  the  county  of  and  dioceje  of  which  is  now  be* 

come  vacant  j  and  whereas  the  (aid  £.  F,  hath  pre jented^  no^- 
minatedy  and  appointed  the  abovebound  A.  B.  to  fupply  the  faid 
vacancy^  and  to  the  vicar  of  the  /aid  vicarage  and  parijh  church 
ofG.tn  order  for  him  the  Jaid  A.  B*  to  be  infiitutid  and  in'' 
ducted  thertto  by  the  proper  ordinary ;  and  whereas  the  faid 
A.  B.  hath  agreed  to  refign  and  deliver  up  the  jaid  vicarage 
and  parijh  chunk  of  G.  into  the  hands  of  the  proper  ordinary^ 
upon  the  requeft  of  the  faid  E.  K.  bis  heirs  executors  admin  fira* 
tors  or  ajfignsy  or  upon  mtice  in  writing  given  to  him  or  left  for 
bim  for  that  purpcfe  at  the  vicarage  boufe  of  the  faid  vicarage 
by  the  faid  E.  F.  bis  heirs  executors  adminijlrators  ^/iffigns^ 
Jo  that  thereby  the  faid  vicarage  and  parijh  church  may  beconrn 
vacant^  and  the  faid  E.  F.  his  heirs  executors  adminijlrators  or 
ajfigns^  patrons  of  the  faid  churchy  may  prefent  anew  :  Now 
the  condition  of  the  abovewritten  obligation  isfuch^  that  if  the 
abovebound  A.  B.  do  and  Jlyall  upon  the  requefi  of  the- faid 
K.  F.  his  heirs  executors  adminiflrators  or  aJJigns^  or  upon  no" 
tice  in  writing  given  to  him  the  faid  A.  B.  or  left  for  bim  for 
that  purpoje  at  the  vicarage  hou/e  of  the  faid  vicarage  by  the 
faid  E.  F,  his  heirs  executors  adminijlrators  or  ojfigns^  abfo^ 
lately  refign  ami  deliver  up  the  Jaid  vicarage  and  parijh  church 
of  G.  oforefaid^  with  its  appurtenances^  into  the  hands  of  the 
proper  ordinary  or  gnardian  of  the  Jpiritualtiet  for  the  time 
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biing  ahfilutilj  U  acapi  •ffucb  uJignatUn  oftbifaii  vi€ar^0 

andparijb  church  of  G.  wbertby  ibijaid  vicar agg  cmd  pm^ 

church  tf  G.  Jfy^  bicomc  vacant ^  and  the  fold  £.  F.  bis  hcin 

ixtcfitors  admintftrators  §r  ajfignsy  patrons  9f  tht  faid  church, 

may  pnjint  amw  to  th^  faid  vicar ogi  and  parijb  cburcbf  dif* 

Aargii  of  all  charges  and  incumbrances  dene  er  fufferedhy  thi 

faid  A.  B.  I  and  alfo  if  the  faid  A.  B.  donot  or  fball  not  com* 

nut  or  fuffer^  or  caufe  to  be  committed^  aOy  w^e  or  dilapida^ 

tions^  upon  tie  heufes,  lands^  timments^  or  hereditaments  hc" 

knging  to  the  faid  vicarage  during  the  timehefhatl  be/o  vicar 

if  the  faid  vicarage  and  p(»r\fh  church  ;  Then  this  obiigatifi^to 

hi  void^  otbervfife  to  be  and  remain  in  fuH  force  and  virtue ^ 

Signed^  foaiod^   and  dtllvfred  (the.  A.  B. 

paper  having  ban  fi*Jt  duly  ftamp^  C.  D, 

4d)  in  the  defence  of  us^ 

H«  I* 


i**i 


^ine  cure* 

Ortgloalefftfle.  i, 'TpHE  original  of  finc-curc*  was  thus:  The  r^flof 
*""*••  •*-    (with  prpper  confent)  had  a  power  Jto  inticJc  a 

vicar  in  bis  church,  to  officiate  under  him  ;  and  this  wm 
often  done :  and  b%  (his  meanSf  two  peWons  were  inflU 
tuted  to  the  fame  church,  and  both  to  the  cure  of  fouls^ 
and  both  did  afiqally  officiate.  So  that  however  the  rec- 
tors of  fip^-cureiit  by  having  been  long  excufed  frum  r/efi* 
dence,  are  in  common  opinion  difcbarged  from  ihc  cureof 
fouls  (which  is  the  reafon  of  the  name)  and  however  the 
cure  is  faid  in  the  !avv  books  to  be  in  them  babiiualiteroo^^  j^ 
yet  in  flridlnefs,  and  with  regard  to  their  Original  inftttu- 
'  tion,  the  cure  is  in  th<*m  eSfuaUter^  as  much  as  it  is  ia  the 

vrcar.     Gihfjig,     John/.  Ss*  .^. 

That  is  to  fay,  where  they  come  in  by  inftitution  ;  iSut 

if  the  redoi'y  is   a  dooativey  the  cafe  is  otberwife  :(or 

there  coming  in  by  donation,  they  have  not  the  cure  of 

fouls  committed  to  i hem,.     And  thefe  ace  mnft  propu^ 

fi«ie*cures,  according  to  the  genuine  figoification  of:^toe 

word,     Johnf  85.  ^ 

Keifne-cure  2*  But  no  church,  where  there  is  but  one  incuna^nt 

v^erc  there  it     jj  properly  a  fioe-cure*     If  indeed  the  church  be  dpwo 

^oaemcu   •    ^^  ^|^^   pariib  become  deflitute    of   parifhioners  without 

which  dtviue  offices  cannot  be  pei  formed  i  the  incumbent 

is 
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IS  cFneceflity  acquitted  from  all  publTck  iutv:  but  ftill  he 
h  under  an  obligation  of  doing  rhfs  dut)r,  whenever  there 
fliatt  be  a  com{>etenc  number  of  inhabkants,  and  the 
church  (hall  be  rebuilt.  And  chefe  benefices  are  more 
properly  depopulations  than  (ine-curer.     ^ohnf,  84.. 

3.  BKhopricks,  deanries,  and  archdeaconries,  were  of  Bi&oprickry 
old  generally  faid  to  have  the  cure  of  foula  belonging  to  4e«»riet»  arch* 
them  ;  fome  have  faid  the  fame  of  prebends,  but  with  left  J^Sl?"**'''** 
reafon.     Bifbops  have  the  cure  of  their  whole  diocefes; 

and  archdeacons  do,  in  many  particulars,  ihare  with  them  / 

in  their  fpiritual  cures.    The  dean  was  faid  to  have  th|^ 

cure  of  his  canons,  and  of  the  reft  belonging  to  the  choir  ; 

who  were  all  in  old  tiit^e  to  m.'ke  their  confef&ons  to  him, 

and  receive  abfolutions  from  him  ;  but  it  doth  not  appear, 

that  the  canons  or  prebendaries  have  or  had  the  core  of 

fouls,  in  this  or  any  other  refped*     They  are  indeed  for 

the  moft  part  inftituied,  but  not  to  the  cure  of  fouls* 

JAnf.  86. 

4.  Pofleffion  of  fine-cure»  (not  being  exempt  as  is  Pofleffion  of 
aforefaid)  muft  be  obtained  by  the  fame  methods  by  which  *««-«»'«•  b«w 
the  poffeflion  of  other  redories  and  vicarages  is  obtained,  ^  ^^^^ 
namely,  by  prefentation,  inftitution,  and  induAton.     And 

the  reafon  is,  hecaufe  the  vicarage  had  not  its  beginning 

by  appropriation  and  endowment  (which  was  a  difcbarge 

to  the  pacfon  from  the  cure),  but  by  intitulation^  that  is  by 

behig  admitted  to  a  title,  or  a  (hare  in  the  profits  and  cure 

of  the  redory,  together  with  the  rcAor,  and  in  fubordi*  , 

nation  to  him  as  vicar.     Fur  altho*  by  a  conftitution  of  • 

archbi(hop  Langton  there  might  not  be  two  reAors  or  par- 

fons  in  one  church  ;  yet  there  might  be,  and  fometimes 

were  eftabliflied  in  the  fame  church  both  a  re£lor  and 

vicar,  with  cure  of  fouls :  and  in  fuch  cafe,  the  re£lory 

came  to  be  a  fine^cure,  not  becaufe  it  was  really  fo  in 

law,-  but  becaufe  the  reAors  got  themrdves  excufed  from 

ttfidence,  and  by  degrees  devolved  the  whole  fpiritual  cure 

upon  the  vicars.     Gibf.  81 8. 

Upon 'which  ground,  the  pofleflbrs  of  fine-cures,  are 
not' bound  to  read  the  thirty- nine  articles  by  M)e  13  £A 
€.  xa.  And  in  this  only,  inftitution  to  fine-cures  difitrs 
lirom  inftitution  to  other  benefices.     Johnf*  86. 

5.  Sine-cures  are  not  within  the  ftatute  of  pluralities^  Kotwttkiath* 
fuch  livings  being  not  by  the  faid  ftatute  deemed  iocom*  ft«5»«e  o' pJ«r** 
patible  \  but  only  thofe  to  which  the  cure  of  fouls  Is  adu*  ^^^^ 

aity  and  not  only  habitually  annexed.     Dtg.  p.  t.  c.  13. 
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Singing  of  pfalms.     See  ^uViit  teO}(6tpf 

Slander.     See  H)efamatiotl« 

Sodomy.     Sec  Bugs^rp^ 

Son^  fucceeding   his  father  in  a   benefice.    See 

HBtmfitt^ 
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^POL  IjfTION  is  a  writ  obtained  by  one  of  the 
^  parties  in  Aiit,  fuggefting  that  bis  adverfary  (fpolimt) 
hath  waded  the  fruits,  or  received  the  fame,  to  the  pre- 
judice of  bim  who  fueth  out  the  writ,     i  Ougbtl  13. 

And  a  caufe  of  fpoliation  (hall  be  tried  in  the  fplrkual 
court,  and  not  in  the  temporal.  And  this  fuit  Iteth  for 
one  incumbent  againft  another,  where  ifacy  both  claim  by 
one  patron,  and  where  the  right  of  the  patronage  doth 
not  come  in  queftion  or  debate.  As  if  a  parfon  be  created 
a  bi(hop,  and  hath  a  difpenfation  to  keep  bis  benefice,  and 
afterwards  the  patron  prefents  another  incumbent,  who  is 
inftituted  and  indu£led  ;  now  the  bithop  may  havea^arnft 
that  incumbent  a  fpoliation  in  the  fpiritual  court,  becaiHe 
they  claim  both  by  one  patron,  and  the  right  of  the  pa- 
tronage doth  not  come  in  debate,  and  becaufe  the  other 
incumbent  came  to  the  poffeffion  of  the  benefice  by  the 
couife  of  the  fpiritual  law,  that  is  to  fay,  by  ioftiuition 
and  indu£lion ;  fo  that  he  faaih  colour  to  have  it,  and  to 
be  parfon  by  the  fpiritual  law :  for  otherwife,  if  be  be  not 
inftituted  and  induced,,  fpoliation  lies  not  againft  hiai, 
but  rather  a  writ  of  trefpafs,  or  an  aflife  of  novel  difietfixi. 
TermofthiL. 

So  it  is  alfo,  where  a  parfon  who  hath  a  plurality  doth 
accept  another  benefice,  by  reaftm  whereof  the  pacron 
prefents  another  clerk,  who  is  iaflttuted  and  induded : 
Now  the  one  of  them  may  have  a  fpoliation  againft  the 
other,  and  then  (hall  come  in  debate  whether  he  hath  a 
fufficient  plurality  or  not.  And  fo  it  is  in  cafe  of  de« 
privation.     7.  L, 

^'  The  fame  law  is,  where  one  telleth  the  patron  that  hfs 
:clerk  is  dead  ;  whereupon  he  prefents  another ;  there  tfie 
firft  incumbent,  who  was  fuppofed  to  be  dead,  may  have 
c    •    -  a  fpo- 
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a  rpofiation  againft  the  other.    And  To  in  divers  other  like 
cafes.   T^  L, 

If  a  patron  do  prefent  a  clerk  unto  an  advowfon^  who 
is  inftituted  and  inducted,  and  afterwards  another  man 
doth  prefent  another  clerk  to  the  fame  advowfon,  who  ia 
alfo  inftituted  and  indufied  ;  there,  one  of  thbm  fliall  noC 
have  a  fpoliation  againft  the  other,  if  he  difturb  him  of 
the  church,  or  do  take  away  the  fruits  ihereof;  becaufs 
the  right  of  the  patronage  doth  come  in  debate  in  the  fpi^ 
ritual  court  which  of  the  patrons  hath  a  right  to  prefent* 
And  therefore  in  that  cafe,  if  one  of  them  fue  a  fpoliation 
againft  the  other,  he  Ihall  have  prohibition  unto  the  fpi- 
rituai  court,  and  no  canfultation  ihall  be  granted  for  th6 
caufe  aforefaid.     F.  N,  B,  86. 

When  fpoliation  is  brought  to  try  which  of  two  perfona 
inftituted  is  the  rightful  incumbent  of  a  parfonage  or  vi- 
xarage,  or  after  fentence  given  againft  one  of  the  parties 
who  ha:h  appealed  ;  it  is  i4fual  for  the  ecclefiaftical  judge, 
at  the  petition  of  either  of  the  parties,  to  decree  that  thtf 
fruits  of  the  church  be  fequeftred,  and  to  commit  the 
power  of  colleding  them  to  the  churchwardens  or  fome 
others  of  the  fame  parifli,  £rft  taking  bond  of  fuch  per^ 
fons,  whereby  they  fliatl  be  obliged  to  colled  and  keep 
the  tithes  for  the  ufe  of  him  that  ftiall  be  found  to  have 
the  right,  and  to  render  a  juft  account  when  called  there* 
unto.  And  the  judge  is  alfo  wont  to  appoint  fome  mini- 
iler  to  ferve  the  cure,  for  the  time  that  the  controverfy 
Ihall  depend ;  and  to  command  thofe  to  whom  the  fe* 
queftracion  is  committed,  to  allow  fuch  falary  as  he  (hall 
alfign  out  of  the  profits  of  the  church,  to  the  parfon  that 
he  orders  to  attend  the  cure.  And  after  the  fuit  is  deter- 
mined, the  fequeftration  is  to  be  taken  oiF,  and  the  profits 
cdleded  to  be  reftored  to  him  that  prevails  at  law;  to 
wir»  in  fpecie^  if  they  remain  fo,  or  if  not,  the  value  o£ 
them,     ff^atf,  c.  30. 
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^tampiSf. 

STAMP^  duties  relating  to  the  feveral  matters  treated 
of  in  this  book,  by  the  feveral  ftamp  adt^  feem  to  be 
aa  follows  (ia  179s): 
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Dirpenfatioa^ , , 


Gruit  «t  ftd« 
miffioo. 


PrefeaUtloiu 


Cbtnty  brieft* 

Rf  lifter  or  ccr- 
tificate. 


Isflicadoo  or 
licence. 


Sclioolmaftcrt* 

licence. 

I'robate. 


f^or  cvpcjr  ikm  of  pi^e  of  v^Huo)  or  parfhoM^oty  ^ 
(hect  or  piece  of  paper,  on  ^ftbich.fiHll  be  e^^rolToi  ^99 
dirpenfatioo  to  Jiold,  two  liviag^  ^if  Hkf  4tlpea£iilio»'  or 
faculty  tfom  tbe.arcbbiliiop  of  Canterbury,  or  mafterol 
the.faculucs,  iol. 

Grant  qr  lett^s  patent  undor  the  grent  feal  of  407 
honour, j.dignitj,.profDOtion»  franchife*  libeity»  or  privi- 
lege, or  exemplincacbns  of  the  faioc  (wccpt  charity 
briefs) ;  admiilion  of  a  fellow  of  the  college  of  pbyficiaas, 
or  of  any  advocate,  proSor,  notary,  or  other  officer  in  any 
eccle&afiical  court,  8 ).  Annual  offices  under  10  h  incor* 
porations  are  excepted  by  9  &  10  ff^.  3.  c,  ai*  «nd  (ubfe- 
quent  z&s,  but  pay  408.  by  5  &  6  ^.  (jT  At.  <«  %u 

Prefen cation  or  donation  under  the  great  feal,  col- 
lation»  or.  any  other  prefentAtton  or  donation  by  an|r  pa- 
tron to  any  fpiri^ual  promotion  of  10  L  a. year  in  the  kipg*ii 
books ;  appeal  from  the  court  of  archeS)  or  the  prerog^ 
tive  courts,  6 1,  or  treble  40  s. 

Letters  patent  for  charity  briefs ;  4I.  or  double'40S« 

Regifler,  entry,  teftimonial,  or  certificate  of  a  degree 
in  the  univerfitics  (except  the  regifter  or  entry  of  a  bache- 
lor of  arts),  40s. 

Inllitution,  or  licence,  that  Ihall  pjais  the  feal  of  any 
bi(hop,  chancellor,  or  other  ordinary,  or  any  ecclefiaftical 
court  (except  licence^  to  fchoolmafters  and  tutors^  ta$ 
licences  to  fiipendiary  curatqsin  which  theanfliual  amauii^ 
of  the  ftipend  fliajl  ^e.^tiferte^}^  i$^. 

Licence  to  fchoql/n^fters  and  tutora^^ias. 

Probate  of  a.wj^l},  or  letterg  o(  adminiflvation^  £or  an 
eftate  above  20  1.  value,  10  s*  (except  of  comnipn  fe^mea) 
or  foldiers  who  (hall  be  flain  or  die  in  his  majefty's  fervice, 
of  which  »  9:rti£cate  muft  be  produced. Iroip  the  (y^tfw 
under  whom  they  ferved,  and  oath  made  of  the  truth 
thereof  before  the  judge;  ^Isf  6  IV.  ^  M.  €k  2i.  /•  6» 
but  for  the  wills  of  feamen,  viiit  SiUfUlS,  ///. 

If  the  eftate  is  of  the  value  of  100 1.  and  under  3oo4r-*« 
2  1.  10  s.  If  300 1.  and  under  600 1. — 5  L  ids.  If 
6co  I.  and  under  lOOO'l.—  8  L  If  lOOO  K  and  upwards— 
14  L  If  2000  I.  and  iipward9'<«?oJ» .  if  5000 1.  and  op- 
wards— 30  1.     If  io,(iOO  I.  and  upwards — ^40!. 

Bond  (except  bond^  given  as,  a  (ecuriqK  .^r-piajf^anenC 
of  nioney})  leafe,  deed,  .contrad,  pr.  other  obligfllDryvin^ 
firument,  prot'ef}^  procuration,  or  any  other  nptartal^^t  7  *«' 

Bond  given  as  a  fecurity  for  paym^^^of  4i)y^eyi'«9^ 
But  if  the  amount  cf  the  fum  for  Which  the  bond  is  given 
(hall  Exceed  |00^» — ic  9»  If  4he  a^ojifS^of  500 1«  or  up- 
wardSj  15s, 

Receipt 
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Receipt  for  a  legacy  or  {hare  of  an  inteftate*^  perfona)  Lcftfcy. 
cRate  muft  be  ftampcxiand  pay  duty  according  to  the  value 
of  the  legacy  and  the  proximity  of  tbe  legatee  or  next  of  kin 
fa  the  teftaeor  or  inieftace,  for  which  fee  82Slll9)  Vll.  IIL 

Licence  for,  or  certificate  of  marriage  (except. the  cerfi-    Liccaeef^r 
ficafc  of  tbe  marriage  of  a  feaman's  wicfow),  c  s»  mmisge. 

€2ooimii&oii  ifluing  out  of  any  ecclefiafttcar  couft,  not  c«iiiuffiia. 
ofhevo^ife  pivticolarty  charged,  5  s.       ' 

MatricuUiion  in  the  univerfitiefy  4  s.  MatrioiUtioa. 

Citation   er  -  monhion,    in   any  ecciefiafiical   court,  citatiM. 
as.  6d. 

£>ibel,   allegattoa,  deposition,  or  inventory,  2s*6d«  Libet 
copies  of  them,  2  s. 

A£da!^ft  (except    for  burying  in  woollen),   anfwer,  Afidtvie. 
feotciKe,  or  -final  decree,  in  any  ecclefiaftical  court  $  or 
any  copy  thereof  to  be  filed  in  any  court,  2S« 

Copy  of  a  will,  3  s.  C^py  •f  mOU 


•**  *^' 


dtipenDiarp  pne00. 

THE  ftipcndlary  prieAs  were  for  trentals,  anntverfaries, 
obks,  and  fuch  like;  grounded  on  the  doftrine  of 
(nirgatory  and  maiTes  fatiisfadory.  And  for  tbefe,  chant- 
ries were  founded  and  endowed,  to  pray  for  the  fouls  of 
the  founder  and  hifr  friends  :  Which  chantries  were  dif- 
foleed'by  the  ftatttteof  the  r  Ed.  6.  c.  14. 

Striking  in  the  Gliiirch  or  Church^yard.    Sec 


^UBDEjfCON'  is  one  of  tbe  five  inferior  orders  in 
^  the  Ronifli  church ;  whofe  office  it  is  to  wait  upon 
the  deacon  in  the  adcniniftration  of  the  facrament  of  tbe 
Lard*s  fupper.     Gitf.  99, 

Suffragan.    See  SSiAopI^ 
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n  Y  the  rubrick  before  the  biurial  ofice  %  perrons  who 
^  have,  laid  violent  hands  upon  tbemfelvei,  ibaU  not 
have  chat  office  ufed  at  their  intermeat* 

And  the  reafon  thereof  given  by  the  canon  law,  is,  h^ 
caufe  they  die  in  the  commiffion  of  a  mortal  fin,  (LiW. 
164.) ;  and  therefore  this  eatendeth  not  to  idiots^  luni* 
ticks,  or  perfons  otherwife  of  infane  mind*  as  children 
under  the  age  of  difcretioo,  or  the  hke;  fo  alfo  not  to 
thofe  who  do  it  involuntarily^  as  where  a  ii|an  kilts  hin- 
ielf  by  accident :  for  in  fuch  cafe  it  is  not  their  crfane, 
but  their  very  great  misfortune. 

Sunday.     See  imV$  Hapt 

Superinftitucion.    See  IBtntUtU 

Suppofititious  births.    See  ]l5alla(U0# 


Ktni'ifnprem^-  I.  T  ORD  chief  jufiice  Hale  fays:  The  fupremacy  of 

€f  by  tbe  com-       J^  the  crown  of  England  in  matters  ecclcfitOical  is 

moaUw.  ^  ^^^  indubitable  right  of  the.  crown^  as;  a(»earetb  by 

records  of  unqueftioiiable  truth   and   authority,      x  l£ 

H.  75. 

Lord  chief  juftice  Coke  faith  i  By  the  ancient  laws  of 
this  realm*  this  kingdom  of  England  is  an  ablblute  eoipire 
and  monarchy,  conUfting  of  one  head,  which  is  the  king; 
and  of  a  body  confiding  of  feveral  members,  which  tbe 
law  divideib  into  two  parts,  the  clergy  and  Uity^  both  of 
them  next  and  immediately  under  God  fubje£k  and  obe- 
dient to  tbe  head.    5  Co.  8.  40.  Caudre/u  cafe. 

By  the  parliament  of  England  in  the  16  fL  a*  f.  5«  it 
Is  afierted,  that  the  crown  df  England  hath  been  fi>  free  at 
all  limes  that  it  hath  been  in  no  eartbly  fabjedioo^  but 
immediately  fubje£t  to  God  in  all  things  touching  the  re* 
gality  of  the  fame  crown»  and  to.  none  other. 

And 
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And  in  the  24  H.  8*  c.  la.  it  is  thus  recited  ;  By  fun- 
dry  and  authentic  hidories  and  chronicles  it  is  manifeilly' 
declared  and  expreded,  that  this  realm  of  England  is  an 
empire,  and  fo  hath  bten  accepted  in  the  world,  govern- 
ed by  one  fupreme  bead  and  king,  havin»  dignity  and 
royal  eftate  of  the  imperial  crown  of  the  fame:  unto 
whom  a  body  politick,  compact  of  all  forts  and  degrees 
'  of  people,  divided  in  terms  and  by  names  of  fpiritualty 
and  temporalty,  been  bounden  and  oweo  to  bear  next 
unto  God,  a  natural  and  humble  obedience;  he  being alfo 
farniflied  by  the  goodnefs  and  fufFerance  of  Almighty  God» 
with  plenary  whole  and  intire  power,  pre*eminence,  ai»- 
chority,  prerogative,  and  jurifdi&ion,  to  render  and  yield 
juftice  and  final  determination  to  ail  manner  of  perfens 
lefiants  wirhin  this  realm,  in  all  cafes  matters  debates  and 
contentions,,  without  reilraint  or  provocation  to  any  fo» 
reign  princes  or  potentates  of  the  world  i  in  caufes  fpiritual 
by  judges  of  the  fpiritualty^  and  caufes  temporal  by  tern* 
pdral  judges, 

A^ain,  25  //•  8.  r.  21.  The  realm  of  England,  re* 
cognizing  no  fuperior  under  God,  but  only  the  king^ 
hath  been  and  is  free  from  fubjedtion  to  any  man's  laws* 
but  only  to  fuch  as  have  been  devifed  made  and  obtained 
within  this  realm  for  the  wealth  of  the  fame,  or  to  fuch 
other  as  by  fufFerance  of  the  king,  the  people  of  this 
realm  have  taken  at  their  free  liberty  by  their  own  con« 
fent  Co  be  ufed  amon^  them,  and  have  bound  themfelvea 
by  long  ufe  and  cuilom  to  the  obfervance  of  the  fame, 
not  as  to  the  obfervance  of  the  laws  of  any  foreign 
prince  potentate  or  prelate,  but  as  to  the  cuftomed  and 
ancient  laws  of  this  realm,  originally  eftablifhed  as  laws 
of  the  fame  by  the  faid  fufFerance  Contents  and  cuftom^ 
and  none  otherwife. 

2.  Can^  1.  As  our  duty  to  the  king's  moft  excellent  Bfthecanoaiof 
majefty  requireth,  we  firft  decree  and  ordain,  that  the  thecborcb. 
archbifliop  from' time  to  time,  all  bifhops,  deans,  arch* 
deacons,  parfons,  vicars,  and  all  other  ecclefiaflical  per* 
fons,  (hall  faithfully  keep  and  obferve,  and  as  much  as 
in  them  lieth  (h«ll  caufe  to  be  obferved  and  kept  of  other», 
all  and  itngular  laws  and  ftatutes  made  for  re((oring  to 
the  crown  of  this  kingdom,  the  ancient  jurifdi&ion  over 
the  ftate  eccleiiaftical,  and  abolifhing  of  all  foreign  power 
repugnant  to  the  fame.  Furthermore,  all  ecclcfiaftical 
perfons  having  cure  of  fouls,  and  ^  all  other  preachers, 
and  readers  of  divinity  lectures,  ihall  to  the  uttermofl  of 
their  wit.  knowledge  and  learning,  purely  and  fincerely 

(without 


(without  any  colour  of  diffimulation)  teacb  manifeft  dpen 
and  declare  four  times  every  year  at  the  leaS^  io  their 
fermons  and  other  coliation  aad  Ie<^ure$,  that  ill  ufurpcd 
and  foreign  power  (forafmuch  as  the  fame  hath  oo  e(!a- 
bH(baient  oor  ground  by  the  law  of  God)  is  for  niibfl  joft 
caufes  taken  away  and  aboliflied,  and  that  therefore  no 
fnanner  of  ot^dience  or  fubje£lion  within  his  ma]efty*f 
realms  and  dominions  is  due  un(o  any  fuch  foreign  powers 
but  that  the  king's  power»  within  his  realms  of  EngUnd 
Scotland  and  Ireland  and  all  other  his  dominions  and 
countries,  is  the  higheft  power  under  God^  to  whom  all 
men,  as  well  inhabitants  as  born  within  che  fame,  do  by 
God's  laws  owe  moft  loyalty  and  obedience,  afarc  and 
above  all  other  powers  and  potentates  in  the  earth. 

Can.  2«  Whoever  (hall  affirm,  that  the  king's  maj.efiy 
hath  not  the  fame  authority  in  caufes  ecckfiaftical^  tb2t 
the  godly  kings  had  amongft  the  jews  and  chriftian  em- 
perors of  the  primitive  church,  or  impeach  any  part  of 
s  his  re^al  fupremacy  in  the  faid  caufes  reftored  to  che 

crown,  and  by  the  laws  of  this  realm  therein  eAablilhed} 
let  him  be  excommunicated  ipfo  fado,  and  not  refiored 
but  oiUy  by  the  archbiOiop,  after  his  repentance .  aad 
publick  revocation  of  thofe  his  wicked  erron* 

Can,  26.  No  perfon  (hall  be  received  into  the  mioiftry, 
nor  admitted  to  any  ecclefuftical  fun£lioo,  except  be  (ball 
fir(t  fubfcribe  (an^ongft  others)  to  this  article  following: 
that  the  king's  majefiy  under  God  is  the  only  fupreme  go- 
vernor of  this  realm,  and  of  all  other  his  bighnefs's  do* 
minions  and  countries,  as  well  in  all  (jpiritual  or  ecclefiafti- 
cal  things  or  caufes,  as  temporal ;  and  that  no  foreign 
prince,  perfon,  prelate*  fta^e,  or  potentate  hath  or  ought  to 
have  aoyjuriCdidion,  power,  fuperiority,  pre-eminence,  or 
authority  eccleftaftical  or  fpiritual,  within  his  iiiajeQty*s 
^id  realms  dominions  and  countries. 
By  »be  thirty-  3.  Jri^  37.  The  queen's  majefty  bath  the  chief  powec 
saa«  irtidei*       j^  ^^^j^  realm  of  England,  and  other  her  Hominioos  }  unto 

whom  the  chief  government  of  al)  eftates  of  this  realm, 
whether  they  be  ecclefiafiical  or  civil,  in  all  caufes  doth 
appertain ;  and  is  nor,  nor  ought  to  .be  fubjed,  to  any 
forqgn  jurifdidion.  But  when  we  attribute  to  the  queen*! 
majefty  the  chief  government,  we  give  not  thereby  to  our 
princes  the  mini&ring  cither  of  God'f  word,  or  of  the  fa* 
craments;  but  that  only  prerogative  which  we  feeto  bavie 
been  given, alvvays  to.  all  godly  princes  in  holy  fcripiiire 
t^y  God  himfdf,  that  is,  that  they  (hould  rule  all  elUtfi^ 
an^  degrees  committed  to  their  charge  by  God,  whether 
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they  be  ecdefiaftical  or  temporal,  and  retrain  with  the 
civf]  f^ord  the  flubborn  and  evil  doers.  The  biihop  df 
^ooie  hath  so  jurifdidion  in  this  realm  of  England. 

4.  Albeit  the  king's  majefty  juftly  and  rightrully  is  and  Bvaaofp«rlUt 
oueht  to  he  the  fupreme  head  of  the  church  of  England^' mciiu 

and  fo  is  rtcognifed  by  thi  cUrgy  oftbii  realm  in  their  convO'' 
cations^  yet  neverthelefs,  for  corroboration  and  confirmil^ 
tion  thereof,  and  for  the  fncreafeof  virtue  in  Chriifs  re- 
ligion, and  to  reprefsall  errors,  herefies,  and  other' 
enormities  and  abufes  ;  it  is  enafied,  That  the  king  our 
fovereign  lord,  bis  heirs  and  fucceflbrs,  kings  of  this 
realm,  fb all  be  taken,  accepted,  and  reputed  the  onlf 
fupreme  head  \n  earth  of  the  church  of  England ;  an4 
fbail  have  and  enjoy,  annexed  to  the  imperial  crown  of 
this  re^lm,  as  well  the  fiyle  and  title  thereof,  as  all  ho* 
liours,  dignities,  preheminencies,  jurifdi£bions,  privileges, 
authorities,  immunitres,  profits,  and  commodities,  to  the 
iaid  dignity  of  fupreme  head  of  the  fame  church  belong- 
ing and  appertaining ;  and  fliail  have  power  from  time  to 
time  to  vifit,  reprefs,  redrefs,  reform,  order,  corred,  re- 
ftrain,  and  ^mend  all  fuch  errors,  herefies,  abufes,*  of- 
fences, contempts,  and  enormities  whatfoever  they  be, 
which  by  any  manner  of  fpiriiual  authority  or  jurifdidion 
may  lawfully  be  reformed,  reprefied,  ordered,  redreiled, 
correAed,  retrained,  or  amended  mofl  to  the  pleafure  of 
Almighty  God,  the  increafe  of  virtue  in  Chrifl*s  religion, 
and  for  the  confervation  of  the  peace  unity  and  tranquil* 
lity  of  this  realm;  any  ufage,  cuflom,  foreign  laws,  fo-* 
reign  authority,'  prefcription,  or  any  oth'^r  thing  to  the 
contrary  notwithftaoding.     26  M  8.  f.  Vl    "  ' 

Recognifid  by  the  clergy  of  this  realm  in  their  coriveeatlons^ 
Which  recognition,  after  deliberation  and  debate  in  both 
hoofes  of  convocation,  was  at  length  agreed  upon  in  thefe 
words ■■  eulefia  et  eUri  ani^licaniy  cujui  ftngularem  pro* 

ti^orem  unieum^  et  jupremum  dominum^  it  quantum  pir  CbrijH 
legem  licet ^  etiam  fupremnm  caput  iffius  majefiatem  ncogno^ 
pinius.     Gibf.  23- 

5.  Whereas  the  king  hath  heretofore   been   and   is  Theking^ft^ 
juftly  and  lawfully  and  notorioufly  known  named  publiChcd  and  title. 

and  declared,  to  be  king  of  England  France' and  Ireland, 
defender  of  the  faith,  and  of  the  church  of  England  and 
alfo  of  Ireland,  in  earth  fupreme  head  nnd  hath  juftly  and 
lawfully  ufed  the  title  and  name  thereof;  it  is  tnaded, 
that  all  his  majefty's  fubjeds  (hall  from  henceforth  accept 
and  take  the  tame  his  majefty's  ftyle^  as  it  is  declared  and 
(et  forth  in  manner  and  form  foUowingi  viz.  Htnry  the 

iightb. 


383 


^ttpmnac^« 


sng  the  king> 
lupitmacj. 


iigiih,  hy  thi  graa  ofGod^  king  of  England^  (fi^^  ^^  omam 
tviih  Scotland,,  king  §f  Gnat  Britain,)  Franu^  and  Irt* 
land^  defender  of  thi  faith  ^  and  of  the  church  of  England  and 
alfo  of  Ireland  in  earth  the  fupreme  bead  :  and  the  fa  id  ftyle 
fliall  be  for  ever  united  and  annexed  to  the  imperial  crovro 
^  of  this  realm.     35  //.  8.  c.  3. 

Difinder  of  the  Faith"]  Tnis  title,  ahho*  fometimes  at- 
tributed to  our  kings  before,  yet  was  peculiarly  and  in 
a  more  folemn  manner  given  to  king  Hen.  8.  by  pope 
X^eo  ID,  for  writing  againft  Luther. 

Jlnd  of  the  church  of  England  and  alfo  of  Ireland  in  earth 

the  fupreme  head]    Thcfe  are  the  words  which  feem  to  be 

underftoody  in  the  abbreviated  ftyle  of  the  king,  as  it 

is  now  ufually  expreficd    [defender  of  the  faitb^  and  jo 

forth]. 

6.  By  the  i  Ed.  6.  c.  I2*  If  any  perfon  (hall  by  open 
preachings  exptgjs  words  orfayingsy  affirm  or  fet  forth,  that 
the  king  is  not  or  ought  not  to  be  fupreme  head  in  earth 
of  the  church  of  England  and  Ireland,  or  any  of  them, 
immediately  under  God  ;  or  that  the  bifhop  of  Rome  or 
any  other  perfon  than  the  king  of  England  for  the  time 
being  is  or  ought  to  be. by  the  laws  of  God  fupreme  bead 
of  the  fame  churches  or  of  any  of  them ;  he,  his  aiders 
comforters  abettors  procurers  and  counfellors,  (hail  (cm 
conviction  by  the  oath  of  two  witneflcs  or  confieffioti)  for 
the  firft  offence  forfeit  his  goods  and  be  imprifoned  during 
the  king's  pleafure:  for  the  fecond  offence  (hall  forfeit 
his  goods,  and  alfo  the  profits  of  his  lands  and  fpiricual 
promotions  during  his  life,  and  alfo  be  imprifoned  jduring 
his  life ;  and  for  the  third  offence  (hall  be  guilty  of  high 
treafon.  /  6.  22. 

And  if  any  perfon  (hall  by  writings  printing ,  overt  deed 
^or  0^,  affirm  or  fet  forth,  that  the  king  is  not  or  ought 
not  to  be  fupreme  head  in  earth  of  the  church  of  Eng- 
land and  Ireland,  or  of  any  of  them,  immediately  under 
God;  or  that  the  b  (hop  of  Rome,  or  any  other  pcrfoo 
than  thq^king  of  England  for  the  time  being,  is  or  ought 
to  be  by  the  laws  of  God  or  otherwife,  the  fupreme  head 
in  earth  of  the  fame  churches  or  any  of  them  ;  he  (hb 
aidtrs  comforters  abettors  procurers  and  counfellors,  (bail 
(on  con  virion  by  the  oath  of  two  witnefTes  or  confeffioo) 
be  guilty  of  high  treafon.    /  7.  22. 

But  no  perfon  (ball  be  profecuted  for  the  faid  offences 
by  open  preaching  or  w^rdsonlj^  but  within  thirty  days  after 
Cuch  preaching  or  fpeakinpr,  if  the  accufers  be  witbii^ 
the  realm  du^ng  the  faid  thiny  da^'S  i  if  {>or,  then  within 
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fiit  months  after  fuch  preaching  or  words  (poken  i  and 
not  othcrwifc,  .The  accufation  to  he  made  to  one 

of  the  king's  council,  or  to  a  juftice  of  affize,  or  a  juftice 
of  the  peace  being  of  the  quorum,  or  to  two  juftices  of 
the  peace  within  the  ibire  where  the  offence  was  com'* 
mitted.    /  19. 

But  as  to  offences  made  treafon  by  this  zQ^  the  fame 
is  4b  far  repealed,  by  the  i  Mar.fejf,  i.  r.  i.  which  en* 
ideth,  that  no  offence  made  high  treafon  by  zQ.  of  par* 
liament,  (hall  be  adjudged  high  treafon,  but  onlffuch  ^^ 
is  exprefled  in  the  fiatute  of  the  25  Ed*  3.  But  as  to  the 
reft  this  fiatute  continueth  in  force. 

But  by  the  i  EU  c.  i.  it  is  further  ena£led  as  followeth  ; 
viz«  that  no  foreign  prince,  perfon,  prelate,  fiate,  or  po- 
tentate fpiritual  or  temporal,  Ihall  ufe  enjoy  or  exercife 
any  manner  of  power,  jurifdiftion,  fuperiority,  authority, 
preheminence  or  privilege,  fpiritual  or  ecclefiafiicaU 
within  this  realm  o>  any  other  her  majeRy's  dominions  or 
countries;  but  the' fame  (ball  be  ibolimed  thereout  for 
ever :  any  fiatute,  ordinance,  cufiom,  confiitutions,  or 
any  other  matter  or  caufe  whatfoever  to  the  contrary 
notwithfianding*    y!  i6. 

And  fuch  juriidiftions,  privile£e9,  fuperiorities  and 
prehcminences  fpiritual  and  ecclenaftical,  as  by  any  fpt* 
ritual  or  ecclefiafiical  power  or  authority  have  heretofore 
been,  or  may  lawfully  be  exercifed  or  ufed  for  the  vifita- 
tion  of  the  ecclefiafiical  ftate  and  perfons,  and  for  re- 
formation order  and  corredion  of  the  fame,  and  of  all 
manner  of  errors  herefies  fchifms  abufes  offences  con- 
tempts and  enormities,  (hall  for  ever  be  united  and  an- 
nexed to  the  imperial  crown  of  this  realm     f,  ly. 

And  if  any  perfon  fliall  by  writings  p^i^ting^  teachings 
pr tacking^  exprefs  to$rds^  deed  or  a^f^  advifedly  malicioufly 
and  dire^ly  affirm,  hold,  ftand  with,  fet  forth,  maintain^ 
or  defend  the  authority,  preheminence,  power  or  jurif- 
di£lion,  fpiritual  or  ecclefiafiical,  of  any  foreign  prince, 
prelate,  perfon,  ftate  or  potentate  whatfoever,  heretofore 
claimed  ufed  or  ufurped  within  this  realm  or  any  other 
her  majef^y's  dominions  or  countries  ;-^r  fiiall  advifedly 
malicioufly  and  diredily  put  in  ure  or  execute  any  thing, 
for  the  extolling,  advancement,  fetting  forth,  mainte- 
nance or  defence  of  any  fuch  pretended  or  ufurped  jurif- 
di£lion,  power,  preheminence  and  authority,  or  any  part 
thereof;  he,  his  abettors  aiders  procurers  and  counfellors, 
(hail  for  the  firft  offence  forfeit  all  his  goods,  and  if  he  hath 
not  goods  to  the  value  of  2ol.  he  (ball  alfo  be  impri- 

foned 


3^4  tmmnm^ 

'      fenei)  for  a  yeir»  and  the  benefices  of  every  fpiritml  perfea 

oflFending  (hall  ilfo  be  void}  for  the  fecond  ofieoce  fluU 
incur  a  praemunire;  and  for  the  third  (ball  be  guilly  of 
high  trcafon,    f»  a 7-**- JO. 

But  no  perfon  fliall  be  molefled  for  any  oHeoce  com- 
mitred  only  by  preachings  Uacbing^  er  w$ris^  unle(s  be  be 
mdicted  within  one  half  year  af^er  the  offence  commiltcdL 

And  no  perfon  (hall  be  indi£ted  or  arraigned  but  bj 
the  oath  of  two  or  more  witneflfes :  which  wirneflea»  or 
fo  many  of  them  as  (hall  be  livings  and  within,  tbe  realm 
at  the  time  of  the  arraignment,  (hall  be  brought  face  to 
face  before  the  party  arraigned  if  he  rei^uire  the  fame. 

/•  37- 
fen»ltyofif-  7.  K  any  perfon  (hall  by  wnting^  <yphering^  frimUai^ 

Icrting  the        priocbifig,  OK  teachings  deid  or  a^^  advifedly  and  witlinglyv 
jjHK'i  fapre-      Y\o\A  Q^  fljj^j  ^ijl,^  j^  g^jQ]^  fgf  forth,  maintain  or  do- 

^^*  '  fend  the  authority  jurifdiSioo  or  power. of  the  bi(bop  of 

Home  or  of  his  fee,  heretofore  claimed  ufed  or  ufurped 
within  this  realm  or  in  ^ny  of  her  majefly's  dominions  \ 
or  by  uny  f^eeiby  open  deed  or  a£i^  advifedly  and  ^ittiagly 
attribute  any  fuch  manner  of  jurifdi£lion  authority  or  |>r<^ 
heminehce  to  the  faid  fee  of  Rome  or  to  any  bi(hop  of  the 
fame  fee  for  the  time  being ;  he,  his  abettors  procurera 
and  counfellors,  his  aiders  gfliilants  and  comfortera^  iipr 
on  purpofe  and  to  the  intent  %o  fet  forth,  further,  aod 
extol  the  faid  ufurped  power,  being  indi£ked  or  prefented 
within  one  year,  and  conviSed  at  any  time  after^  (tuU 
incur  a  praemunire.     5  ELc.  i.f,  t. 

And  the  ju(Hces  of  affize,  or  two  juftices  of  the  peace 
(one  whereof  to  be  of  (he  quorum}  in  their  TcfBoos^  mzf 
inquire  thereof^  and  (hall  certify  the  prefentment  into  the 
king's  bench  in  forty  days,  if  the  term  be  then  opeo  i  if 
not,  at  the  firft  day  of  the  full  term  next  following  the 
laid  forty  days  :  on  pain  of  100  '•    y^  3> 

And  the  juftices  of  the  king*s  bench,  as  well  upon  fucli 
certificate  as  by  inquiry  before  themfelves,  (ball  prpceed 
thereupon  a«  in  cafes  of  praemunire.    J.  4, 

But  charitable  giving  of  reafonable  alms  to  an  offender, 
without  fraud  oi:  covin,  (hall  not  be  deemed  abetting 
procuring,  counfeiling,  aiding,  affifting,   or  comforting. 

Oath  of  fvpie-       8.  The  papa)  incroachments  upon  the  king's  fovereigc*^ 
*^J^*  ty  in  caufes  and  over  perfons  eccle(iaftical,  yea  even  in 

matters  civil  under  that  loofe  pretence  of  in  ordim  ed 
J^iriiualiei^  had  obtained  a  grea(  firength  and  long  coix- 

tlnuanc^' 
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tlritiaiiee  fn  tbfr  realm,  mbtwithftandlng  the'  fedaTitf  At 
crown '  had  by  ttie  catbs  of  fealty  and  allegiance ;  fo  that 
there  waa  a  neceffity  to  onrivet  choTe  ufurpations^  by  • 
fabAitiiting  by  authority  of  parliament  a  recognition  bjr 
oath  of  the  king's  fupreihacy,  aa  well  in  caufes  ecclcfiafti* 
cal  as  tcivil ;  and  thereupon  the  bath  of  fupreoiacy  waa 
firamed.     iH,  £/•  75* 

Which  oath,  as  finally  eftabUflied  by  the  i  ff^.  e.  8.  if  - 
fta'  fellows :  «^  I  A.  B.  do  fwear,  that  I  do  from  my  heart  x 
«^  abhor,  deteft,  and  abjure,  as  impious  and  heretical^ 
^  that' daadnable  dodrine  and  pofition,  that  princes  ex- 
**  GOflminnitated  or  depritwd  by  the  pope  or  any  authority 
*'  of  the  fejS  of  Rome»  may  be  depofed  or  murdered  by 
**  their  fubjeds,  or  any  other  whatibever.  And  I  da 
*^  deciair,  that  >^o  foreign  prince^  perCbn,  prelate,  ftate^ 
**  or  potentate,  hath  or  ought  to  have  any  jurifdiSioni 
««  power,  fuperiority,  pre-eminence,  or  authority,. eqde^ 
^  naftital  orfptricual,  within  this  realm:  So  .help.  a« 
••  God  {dy^ 

9.  But  laftly,  the  ufurped  jurifdi^iion  of  the  pope  beiisg  IvfftaMey  ti* 
aboiiihed,  and^  there  being   no;  longer  any  danger  tp  ""Jj^  •"*  ^*J 
the'Iiberties  of  the  church  or  .ftate  from  that  quarter  1  and  fe^^totlif 
divers  of  the  princes  of  this  rialm  having  entertained  moii  lefolacte. 
cxahed  ik>tidns  df  the  itipremacy  both  eccleiiaftical  and 
CIVS,  than  were  deemed  confifteht  with  the  legal  eftabliibA 
SDent  and  conRiiutioh  $  it  was  thought  fit  at  the.ievolu«i 
tfoato  declare  and.  expreli ,  how  ^r  the  regal  pawer,  ia 
matMrs  fpiritual  aa  well  as  temporal,  dcKh  extend :  tbaa 
fo.^  well  the  juft  prerogative  of  thecrown'jon  the  one 
bandy  as  the  rights  and  libertto^f  thef  fubjed  on  the  otber^ 
odght  be  afcertained  and  fecured.  Therefore  by  xbe  fbluto 
of  die  I  H^.  €.  6.  it  is  ena£led  as  ibllowe^h : 
;(r««'  lYhereaa  by  the  law  and  ancient  ufage  of  this  realm^ 
the  kin^  and  queens  thereof  have  taken  a  folemn  oacb 
WfM  the  evangeliRa'  at  thenr  refpedive  coronations*  to 
■inintaia  the  ilatvtes  laws  and  cuftoms  of  the  faid  realm^ 
and  all  the  people  add  inhiibitants  thereof  in  their  fpiritiul 
and'  cjvil  rights  and  properties  ;  bvt  forafmuch  as  the  oath 
Jtfelf,  on  fuch  occafion  adminiftred,  hath  heretofore  been 


{d)  By  the  3^1  G^.  3.  V.  32.  /  18.  No  perfon  ihall  be  ram**' 
moned  to  take  the  oath  of  fupremacy^  or  be  pfofecDted  for  not 
obeying  fuch  fatnmonl;  but  Romao  CathoUcst  in  order'tot 
i^joy  the  beaeiitt  of  that  aA,  for  which  (ee  the  title  fdofirc^* 
are  to  take*  in  the  maoaar  thereia  direAed>  the  oath^incro* 
4«cedi>y  it  s  for  which  fee  tf)atb(l«  so.  B. 

Vox..  HI.  C  c  framed 
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-fyini«3  in  dwbtful  wdrdtatid  expftSonif  wlftrekliim 
to  ancient  taws  at  this  tiiM  iteknowa  i  to  die  cod  thcre^ 
fore  that  one  unifeite  oath  may  be  th  ^11  tiaet  to  coidc 
tfdcen  by  the  kingd  and  queens  if  thif  mlni«  and  to  Aeoi 
rdpeAively  adminifli^d,  at  the  times  l>f '  their  and  ewj 
of  their  coronition,  it  is«Aaded,  that  the  Mlbwingcath 
ihali  be  adminiftred  to  every  king  or  qoe^iif  whofliaK 
Aiceeed  io  the  \ntpitM'tt6wn  of  this  realm»  at  tbtir  rt* 
Ipcfiive  ct^ronatioasrv  b^  one  of  the  archbiAiops  or  UAopi 
dfthiitf^almof  Eiighind  for  the  finite  beifig^  to  bethcre^ 
imto  appoinCisd  'by  fuch  king  or  queen  fefpe6Ki^l7,  and 
fn  the  prcfence  of  all  ptrTon^. that  Aill  be  atfetidiBgs 
affiflhig,  or  ocber«^ife  prefent  atfucbtbtir  re^K^^eeevo- 
oatibnt;  That  it  to  fay,  •  ^z 

(^  The  archbifbop  or  bifliop  fliall  fty»  ffSUiy^m  ^^trtmdf 
fnikifi  and  fwear^  U  fWtrn  tb$  pafiU  'sf^ikg  Uug^mn  if 
Siighnd,  and  (j^/  d^mlmm  tbgntt  bibitgmg^  "acmrdmg  * 
tlmJUuAis  in  pmrUanuni  agrad  #»,  dnd  ih  laws  Omdia^ai 
pftbifamif    The  king  or  queen  ihali  fay,  I  fdMafyfri^ 

Ardibilhop  or  btflio^ :  H^Uly$u  UpOFfftWir  im^hn 
hndjv)tiu  tKfrtiariy  i§4fi.i9niitidmaUyeutjadgmgHUf  Tin 
fcifl^drqueBn  iMtianf#ery /fi;ji/. 

Aifebbiibbp  or  biflKlp :  ^ill  yiu  ta  tbt  utmafi  if  ^m 
fdOiiT  ihai9ta^tbi1alOf9f^9d^^h4ifmi:f^fi9maf4ke^f^ 
and'^pntiftant  Tifirmd  tiUgim^JlaUiflftd  bfiato  f  JmimM 
fou  pnftrvi  M9i$  tii  bifikpM  mad  dsrgy  of  tin  nabUt  JmulMaati 
ibaircber  tmmiitHTtc  tbnr  chargi^  aufmb  tighs  mdpaki^ 
kgisydt  bfhmdi  trjball appirfamum^  ttm  or  anf  ^Amaf 
Theicmg  or  qaeenflrtill  aidWcr,  MMs  Ipattrnfou^: 
After  this^  laying  kia  or  her  band  ttpon  the.holy^gor^li, 
he  or  (he  01  all  fay,  Tki  Aings  vMch  hkamg  bin  ki^r$prh^ 
miM  1  tviltperfahn  and  kip  \  So  bilp^  iaeGfd:  AM  Oftll 
tbcn  kifs  the  book." 

i  Atid  by  the  i  fy.fiff*  >>•  ^*  <«  ^*  Whmaa  thejale  kh% 
Jailier  d^fecond,  by  the  affiftance  of -divers  evil  coin* 
fcifors  judges' and' minifiers  employed,  by  him^  did  endear 
vboe  toTirtn^^rt  and  exchrpate  the  praieftaiit  7itligil)%  iad 
tfaeia^ara  aifdlibeffies'of  kbis  kingdomi)  : 
.  i«  'Qy  aiTuDiiiig  and  exerciiiog  a  power  of  dtfpe&fiog 
With  and  fufpending  of  laws^  and  the  exectition  of  bwa, 
without  cphlent  of  parlfaihent.  .      ' 

.  2.  By  fpmmi^ting  and  proli^ciiting  iliytn  worthy  jbie- 
latet^for  bumbly^  pcfitioniog  to  tie  excuffd  (aim  obs^ 
cuiaing  tatbe  fi^id  affiimed  power* 


J*  BjPiAilig  «Dd  caufitig  ti  be  executed -a  totnmlA^h 
vod«r  Ihf  gcf  at  (e»l  f^r  .erecting  a  couct  caiJedTbecoiifC 
^  OMriai>'&E>ocrt  for  eodeftailbical  caoiea, 

4.  By-^leviyiogtmbncy*^  smd  to  the  uic  of  tb#  cro^, 
-by  •pr^tmce  of  prerogative^  for  other  cirae,  and  -^ifl  ocber 
iffianin-j  ihaa  the  {gsa€  sm^gvaoted  by  pariiaiwetiti  > 

•  ,  .5.  fijf  rairiog  and  keeping  a ;ftanding  arnij^  wUhinthtt 
4ing^b9i  in  ti^one.of  peace»  ^chout  confem  ofptrttameRCy 
and  quartering  ^Uiesa  ooutracy  to  law. 
1  &*By  eaufiogJeviKratgood  fiibje^t  being  fioieftiiiitty 
^.be  doavmed  ^1  )thr . faorie  tinie  j^d^n  pa^ifU  iMre  bock 
armed  and  employed,  contrary  to  lawr 

.  .9«  %ivi«MQgdMfcecd«m«oF  eleftiooof  iMiDbe 
^^e  jin  parD^meot.i  ..  <         1  •• 

8.  By  profcOuciOBt .  10  the  'Oourt  of' king's' bench,  4oi 
flia}|{ir«^9dk:au(e8iQsgsisahIe  only  inpafli^enf ^'antby 
dJ¥fi»«ffW  Pfibtoary  and  illegal  coiii&i. 
.  .'§•  And  Wbei^tis  «f  latei»Bii,  pJriial«omipt-aMl^#(i>^ 
qualified  perfons  have  been  returned  and  ferved  on  jtiriti 
in  itfiais^  and  piarikularly  ■divers  jurors  in  tnah  for  Ugh 
Iffna^*  whkb:wefc  jio/t;frie1vBidef3^ 
:.  |.p.  And.  eauMffiye  biil  hatbbeeo  r^qvifed  of  perfona 
committed  in  criminal  cafes, ito  dlude  the  bejQefic  of  th« 
If^B  m^d^ jfipo^tbejjjbertywof  the  iblyeSa. 
.  4if,Af)diqm^Ke  fines  iuvfrbec«taa>pored|  andill<^ 
and  cruel  puni(hments  inflided. 

•  4il^'4o^<'<^verfilgfantS'and.prbm(e8ijnadeof  fines  and 
fiK$c|^Ur«ft>.Mpce  any  xoovi|9son^|or  jodnienc  againft  the 
perfons  upon  whom  the  fame  wese  io'beuevied.* 
:  ^All  wMcb  arc  utte^y  and  HthBif  coa^sary  to  tbe  known 
IjMVB/and^ilatuififi^  and.ficeedoasdfihia^reatm.  * 

And  whereas  the  faid  late  king  James  thcfecond,  hav« 
M)g  .ab^iMod  the  §Qveraaieiiv«»and  iibc ^throne  being 
thereby  vacant,  his  highnefs  the  prince  of  Orange  ( wh<Mn 
ilrb«tb>p)eiifed  Aloii^bay.God  totmake'the  glorious  ihftru* 
a|Sj[a.t  jofideliveung  ibbkingdomfrom  po()ery  and  arbitrary 
power)  did,  by  tbe.adviaeiof'tbelopds-fpif^isual  and  tem* 
fie^l^Jlftd  jdiiiMrS'.pBincipal. perfons  of  the  commons,  caafe 
leHisr^  to  ibis  .waitten«to.itlue  londt  (piritiial  and  temporal, 
being  proteftants  ;  and  other  letters  to  the<  feveralcoun- 
tiai^;«Ui€a^:iinivetfities,  ^bot'oaghs^ ..and  einqu6  port»,  for 
t)ie  ehojafiog.of  fuch. perfons  to  r^ prefent  theoti,  as  were  bf 
right  to  be  fent  to  parliament,  tOi meet  and  fit^atWeft*' 
qnoAtr  ttpdnlhe.aa^^day. of  January  in  thisyeai*  16889 
i9.or(tsjr  10  fuah»  ^n  .cftaUiibment^  aa  .that  .their  <religioft 
laws  and  liberties  might  not  again  be  in  danger  of  being 

Qq  Z  fub- 
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(uhyorled  t  ilpon  which  letters,  eledioM  having  Ijeeo 
accordingly  iiiade,  and  thereupon  the  laid  lords  fphitud 
and  temporal  and  conunons,  purfiiant  to  their  refpedit^ 
jcttersaad  eledions,  being  now  aflemUcd  in  a  full  and 
free  reprcfentative  of  this  nation,  taking  into  their  aioft 
ferioua  confideration  the  beft  means  for  attaining  the  codk 
aforefaid,  do  in  the  firft  place  (at  their  anceftors  in  lil^e 
cafe  have  u&ially  done)  for  the  vindicating  and  aftrting 
their  ancient  rights  and  liberties,  declare  ; 

i.'^  Thai  the  pretended  power  of  fufpending  laws,  or 
|he.iexAcmion  9f  laws»  by  regal  authority,  without  confen 
of  parliament,  is  illegal. 

{ :  a*  ^That  the  pr^ended  powa  of  difpenfing  with  lawi^ 
or  the  execution  of  laws,  by  regal  authority,  aa  it  bath 
heeif  afluflfeed  and  exercifed  of  late, '  is  illegal. 
.  J,  That  the  cooimiffion  for  erefiing  the  late  court  of 
commiffioners  for  eoclc£afticaI  caufes,  and  aU  odier  oom* 
aaifli^oa.afid  court,  of  likr  natures  ^^  illegal  and  pemi* 
cious. 

49  That  levying  money  for  or  to  the  ule  of  the  croWa, 
by  pretence  or  prerogatives  without  grant  of  parliameot, 
f<vr  longer  tlme^  'or  in  oither  manner,  than  *  the  fame  is 
•r  ftall  .be  granted,  i»  illegal. 

5.  That  it  is  the  right  of  the  fohjeds  to  petition  the 
king;,  tod  all  commttmeots  and  profecutions  for  fttch  pe« 
titioning,  are  illegal. 

'  6..  Tiiat  theriSingiK  keeping  a  ftanding  armf  within 
the  kingdom  in  time  of  4MBact^  unlefs  it  be  with  confeni  o^ 
parliament.,  is  again  A  law* 

7«  ThUt^the  tubjeds  #hich  are  proteftanu,  may  bate 
arms  for  their  defence,  fiiitaUe  to  their  conditions^  and  as 
allotted  by  law. 

8.  That  eleftion  of  members  of  parliament  ought  to  be 
free.  • 

.9«:  That  the  freedom  of  fpeech,  and, debates  or  proceed* 
ings  in'parliament,  ought  not  to  be  impeached  or  ^ueftion* 
cd  in  aoy  court  or  place  out  of  parliament. 

iO«  That  exceffive  bail  ought  not  to  bck  required^  nor 
exccffiv^  fines  impofed  1  nor  cruel  •  and'  unofual  pinrilh« 
ments  infliAed.  .... 

II.  That  jurors  ought  to  be  duly  impanelltd  andie* 
tyroedi.  and  jurors  which  pais  upon  men  in  tiiala  for  ^|;h 
treafoir  ought  to  be  freeholders. 
,  12.  That  all  grants  and  promifes  of  finea  and  foi ftities 
oC .  paiUi:uhu;  ptrfons  before  conviAioo^  aft  ill^  and 
▼<>W.     ....  .  • 
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t3«  And  that  for  redreft  of  all  grievanctfSi  and  for  ihe 
^amending,  ftreogthcnlng,  and  preferving  of  rht'  lawa,  par- 
liaments ought  to  be  hckl  frequently. 

And  they  do  chum,  demand,  and  jnfift  upon  attend  fin* 
gular  the  premifes,  as  their  undoubted  rights  atid  liberties  ; 
and  that  no  declarations,  judgments,  doings,  or  proceed^ 
ings,  to  the  prejudice  of  the  people  in  any  of  the  faUf  pre* 
toifes,  ought  in  any  wife  to  be  drawn  hereafter  into  con* 
ftquence  or  example/' 

The  truth  is,  that  after  the  abolition!  of  the  papal  power^ 
there  was  no  branch  of  fovereignty  with  whieh  the  princea 
of  this  realm,  for  above  a  century  after  the  reformation^ 
iNrere  more  delighted,  than  that  of  being  the  fupremrc  bead 
of  the  church :  imagining  (as  it  feemeth)   that  all  that 
power  which  the  pope  claimed,  and  exercifed   (fo  far  as 
ne  was  abfe),  was  by  the  ftatutes  abrogating  the  p&pal 
authority  annexed  to  the  imperial  crown  of  this^ realm/,  not 
attending  to  the  neceflary  dtftindkionv  that  it  was  not  that 
exorbitant  lawlefs  power  which  the  pope  ufurped,  that 
^as  thereby  becbme  veiled  in  them  ;  bqt  only,  that  the 
ancient  legal  authority  and  jurifdiAion  of  the  kings  of 
England  in  matters  ecclefiaftical,  which  the  pope  haden«' 
deavoured  to  wreft  out  of  their  hands,  was  re-afierted  and 
vindicated.    The  pope  arrogated  to  himfelf  a  jurifdidion 
fuperior  not  only  to  his  own  canon  law,  but  te  the  muni^ 
cipal  laws  of  kingdoms.     And  thofe  princes  of  this  realm 
ibove  mentioned  6em  to  have  confidered  themfelves  plain- 
ly as  popes  in  their  own  domintoBB.     Hente  one  reafony 
why  a  reformation  of  the  ecolefiaftical  laws  was  never 
tfie^ed,  feemeth  to  have  been,  becaufe  it  conduced  more 
to  the  advancement  of  the  fupremacy  to  retain  the  church 
in  an  unfettled  date,  and  confequently  more  dependent' 
on  the  foveretgn  will  of  the  prince.     Hence  became  efta* 
Miihed  the  office  of  lord  vicegerent  in  caufes  ecclefiaflical  % 
and  after  that,  the  high  commiffion  court ;  and  laft  of  ally 
the  difpenfing  power,  or  a  power  of  difpenfing  with  or 
fitfpending  the  execution  of  laws  at  the  prince's  pleafure^ 
Therefore,  to  remove  thefe  grievances,  thefe  aAs  prefcribed 
the  jttft  boundaries  of  the  prerogative,  both  eccl^fiaftical 
and  civil,  and  effabliflied  the  rights  both  of  prince  and 
people  upon  the  firmeft  and  fureft  foundation,  namely^ 
the  known  hw  of  the  land  $  and  thereby  rendred  the  name 
of  an  englifli  monarch  refpeflable  among  the  princes  of  the 
earth,     A  king  ruling  hf  the  eftabKOied  hws  of  his  king«» 
dom,  >tbat  is,  with  an  tetenfive  power  of  doing  right,  anc) 
a|i  uiKpr  iiiaMiiy  of  doing  wfongy  it  tbe-peife^ion  ol  tbm 
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biiiMii  fwtnrey  aad  the<g|ovy  of  tdbf  dkia<:  «i4itii4ert 
in  m  imA  ci]^l>hatieal  rmire,  God's  vicegciencs* 
From  which  premifiBS^iay  be  doductd tlfo  the  gciHUttf 
caOft^  ^y  tbocitiland  caaoQ  i»«i»  havo  rfeetvedfoanick 
check  'and  difcourageamot  from  tine  to  baie  wUhia  tbia 
kingdoui.  They  are  ibiinded  upon  ihe  principlea  of  arbi- 
UMfy  f0^eu 

.  Xbe  d^il  law  is  faid.to  6c  the  common  muoicipal  law 
of  ail  the  arbitrary  ftates  in  Europe  (modified  only  accontr 
jog- to.  the  difitreot  circumftancea  of  each  .government)  ; 
and  thole  princes  of  this  realm  who  have  moft  afieAcd 
^Ctrfute.  fovereignty,  have  been  proportionab.le  encourageff 
of  the  civil  laww  The  canan  law  hath  the  rime  UneamenlB 
Ond  features ;  being  framed  to  render,  the  pop^  kh  tk€ 
church,  whait  the  empeior  was  in  the  ftatew  .  And  it  aauft 
be  owned,  they  are  both  perhaps  more  for  the  eafe  of  the 
goverfiprs».bMt  not  foconirenieni  for  the  governed* 

Particularly  aa  lo  the  emidingpart;  They  owe  their 
vtery  cKiAeoce  to  the  (bvereign  will  of  the  (iipreme  (rovers 
nor  s  and  confequencly,  what  is  law  to*day»  may  not  be  law 
to-monrow ;  for  (he  fame  power  which  enadeth  may  re« 
pea].*-*— Aryir^i^  is  §ur  will  ■  "is  a  harih  and  grating 
found  to  an  Ent^liih  ear ;  being  the  fullcn  voice  of  info* 
ledce  and  wanton  powers  How  much  more  humane  ia 
that  declaration -*-*•«-*«  Bi  it  $fid^04  hy  the  iia^'i  tt^Ji^Mol^ 
Urn  majifiy^  by  and,  wiib  thg  mdvia  qnd  affint  0fth^  krds  ffi^ 
ritual  and  timporgiy  mnd  amnwns^  in  thi$  prtfim  parlinmini 
cffemUfd^anibythi  tiutbtrity  9flbtyfami\ 

,  Again,  as  to.  the  executive,  part,  efpecially  with  r^fpcA 
to  criminal  proiecutions— r-rA  perbn  accufed  in  thadark^ 
WitAcfles  not  confronted  with  the  party  face  to  facei  tbo 
cru.el  oath  ex  officio,  whereby  a  man  is  compelled  to  ae* 
cufe  bimfelf;  (not  to .  mention « the  diabolical  rack  and 
torture  i)  and  the  whole  determined  at  laft  by  the  fole 
aecifion  of  the  judge,  who  muft  needi  be  oftentimes  aa 
entire  ftranger  to  the  parties  \  aro  difparagements  of  thofe 
l^ws,  which  will  always  obttrud  their  progrefe  in  a  land 
of  lib(^rty»  How  much  more  mild  and  gentle  is  that  law» 
Whieh  is  the  birthright  of  every  £ngli(hman  howe^r 
diher  wife  deftitute  and  friendlefs^  niheteby  he  (ball  not  be 
called  upon  toanfwet  for  any  crime  he  isdiarged  «|itbal» 
hut  upon  the  oaths  of-at  Jeaft  twelve  men  of  <on(ideraUe 
rank  and  fortune  within  the  county  in  whi^^  Ibe  offence 
ia  fuppofed  lo  hatfe  been  Committed,  if  cbey  Aall  fee.  pro- 
baUe  caule  for  fuirther inquiry  \  apd  afccn^i^rdi^  AdJI  not 
b^oondeqAAidi  butibji  ^  unaninifM^ofitiraige^of  ^v 
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twcke  men,  Ms n^ighbovri  andeqaak  m  dtgroe  mi  tbt* 
Cion  of  life,  upon  their  oaths  likewife  i  aiid  M  che  ham 
^kmc  he  hath  t*  right  to  ob|eA<  to  An/  one  who  is  (iimaioned 
tb  try  him  for  his  oflfence,  if  he  hath  a  reafonab)e  caufe  of 
excepCion.— ^^-The  one  is  che  bw  of  tyrants ;  the  odier 
of  freemen,  and  may  it  ever  profper  in  the  ftritiOi  foil  I- 

ID.  Finally,  by  the  ad  oiF  union  of  the  two  kingdoms   By  the  ad  of 
of  England  and  Scotland,  c  An.  c.  8.  it  is  enaded;  that  J|'*^*5  °'|***i** 
after  the  deinifeof  her  majefty  queen  Anne,  the  ibvereign  Eagi»n7acMi 
next  fucceeding,  and  (b  for  ever  afterwards  every  king  or  Scotisnd* 
queen  fucceediiig  and  coming  to  the  roval  governatenf 
of  the  kingdom  of  Great  £tritain,  at  his  or  hierr  coro^         / 
nation,  fliani  in   the  prefence  of  all  ^rfons  who  fliall 
be  attending,  affiftt ng.  or  otherwife  then  and  there  pre« 
ftnf,  take  and  Aibfcrtbe  an  oath,  to  maintain  and  pre* 
ferve  inviolably  the  fettlement  of   the  church  of   Eng* 
land,  and  the  tiodrine,  worAtp,  difctpline,  and  govern* 
ment  thereof,  as  by  law  eftablifhed  witbin  the  kingdoms 
of  England  and  Ireland,  the  dominion  of  Wales,    and 
toWn  of  Berwick  upon  Tweed,  and  the  territories  there- 
unto belonging^  ~ 

And  (hall  alfo  fwear  and  fubfcribe,  that  they  (hall  in* 
violably  maintain  and  prefcrve  the  fettlement  of  the  true 
proteftant  religion,  with  the  government,  worAiip,  difci* 

Sine,  right,  and  privileges  of  the  church  of  Scotland^  as 
en  ^ftabliAed  by  the  laws  of  that  kingdom* 

• 

Surgeons.    See  ^j^Otiaitlff 
Surplice.    See  €l^mt%  and  )»tAIic  IM^fl^l^* 
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BYCffff.  laS.  No  chancellor,  commiffary,  archdeacon, 
o^cial  or  anv  other  perfon  ufing  ecclefiaftical  ju«. 
fifdidipn,  (hall  fubftitute  in  their  abfence  any  to  keep 
court  for  them,  except  be  be  either  a  grave  minifter  and 
a  graduate,  or  a  licenfed  publick  preacher,  and  a  bcne^ 
iietd  man  near  the  place  where tbecourts  are  kept,  or  a 
bachelor  of  law,  or  a  lAafter  of  arts  at  kaftv  who  hatts 
(mne  (kill  m  the  civil  and  ecclefialiical  law  and  is  a  fa- 
Vdiircr  of  true  raligiony  and  a  man  of  modeft  and  hoaeib^ 
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c^nverratiooi  uadfr  pain  /  of  foipcnfion  for  everv 
that  ihty  oflbnd  tliereio«  frooi  tin  cxccntfon  of  thck 
offices  for  the  fpace  of  three  quonths.  •  tot'ws  qnoties: 
wnd  be.  likewife  that  la'deputed,  bmg  not  qualified  at 
ia  befoie  eiLpreffedy  and  yet  (baU  prefomp.  to.be  a  iiibfti* 
tute  to  any  judge*  and  {hall  keep  any  court  as  afbrcfiud^ 
Iball  undergo  the  fiune.ceafure  in  manner  and  form  as  is 
before  exprefled. 

.  And.  by  the  fiatute  of  the  it6  Cr.  a*  a  -J}*  Ko  (iirrqgaie 
depoty  by  any  ccclefiaftical.  judge*  wha  hath  power  to 
pant  Itoencea  of  marriage,  fliall  grant  any  fucb  liocnoe 
before  he  hath  taken  an  oath  before  the  £ud  ]udge» 
faiibfully  to  exeoute  his  office  according  to  bar,  ta  the 
beft  of  bis  knowledge ;  and  hath  .given  fecnrity  by  hit 
iMMid  in  the  fum  of  loo  1  to  the  biihopof  the  diocefe^  Sag 
the  due  and  faithful  execulioa  of  his  office.  - 

His  office  and  duty  in  granting  fuch  liccnces9  ia  treated 
laf  in  the  tide  i^VtiUSt* 
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'N  the  laws  of  (he  chvrcb»  w^  read  of  two  iqrti  of 
Aifpenfion  %  one  relating  folely  to  the  clergy^  ^e  other 
extending  alfo  to  the  laity.     GUif.  104.7* ' 

That  which  relates  folely  to  the  clergyt  is  fufpenfion 
frcyn  office  and  benefice  joiotlyt  or  from  office  or  facne- 
(ce  fingiyi  and  may  be  called  a  temporary  degradation^ 
or  deprivation  of  both.  So  we  ^nd  it  described  by  John 
of  Athon:  A  perfon  dfppM^  is  he  who  is  deprived  of 
bis  office  and  benefice,  altoo*  not  folemnly  |  a  perfon  ib« 
fradidf  16  he  who  is  deprived  of  both. folemnly,  cbeenfigni 
of  hi»  order  being  uken  fiom  him ;  a' perfon /i^^iadM^  ia 
'be  who  is  deprived  of  them  both  for  a  time,  hut  ool  fof 
fver.    Gihf  i04|. 

And  the  penalty  upcp  a  clergyman  officiating  after 
fufpen&>ib  if  h^  (bail  perfifl  therein  after  a  xcprool  from 
the  bifliop,  is  (by  tbe-ancicAC  canon  law)  thath^  Iball  be 
excommunicated  all  mapner  of  ways^  and  every  perloa 
who  communicatee  W4lh  ^m  Q^^U  b?  cx^oQ^iiiyfiicaieA 
fifo*    Giif.  1 047*  .J 

The  other  fort  of  fufpenfion,  which  extendetk  aHJoi  Cp 
^%  W<|»   V  ¥9^^^  9i  miifii  ^tiUfife^  Of  f?om  tb« 
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fKaring  of  dbrioe  fervice^  and  receiTtog  the  holy  £kcnt^ 
flwitt ;  which  may  tberefoie  be  called  « temporary  ibkcoiq^ 
IBunication.    dtf.  1047. 

Which  two  forts  ot  fuffieiifioD,  the  one  rdattog  to 
the  dergy^alone,  and  the  other  co  the  laiqr  alfo,  do  Iwrot 
in  agreei,  that  both  ace  infliAed  for  crincs  ot  an  inferior 
nature,  fijch  as  in  the  fiiftcaie  deferve  not  depriva# 
lion,  and  fach  as  in  the  fecond  cafe  deferve  noc  exeoauna^ 
oication ;  that  both,  in  pra^ice  at  leaft^  arc  temporary  | 
both  alfo  terminated,  either  at  a  certain  time  when  infliA* 
od  for  fuch  time,  or  upon  fatisfadion  given  to  the  judgf 
when  inflided  until  fometfaing  be  performed  which  he 
hath  injoined  :  and  laftly,  both  (if  unduly  performed)  aif 
attended  with  further  penalties ;  that  of  the  clergy,  with 
Irregularity,  if  they  a^  in  the  mean  time  ^  and  that  of  tho 
laity  (as  it  feemeth)  with  excommunication,  if  they  ei« 
ther  prefume  to  join  in  communion  during  their  fulpeo* 
0on,  or  do  not  in  due  time  perform'  thofe  things  wbicli 
the  fufpenfion  was  intended  to  ioforce  the  performance  of* 
Cilff*  1047. 

fiy  the  ancient  canon  law,  fentence  of  fufpenfion  ought 
pot  to  be  given  without  a  previous  adax)oition  j  ublela 
where  the  offence  is  fuch,  as  in  its  owft  nature  requirea^ 
an  immediate  fufpenfion:  and  .if  fentence  of  fufpenfion* 
in  ordinacy  cafes,  be  given  without  fuch  previous  admo* 
piiion,  these  may  be  caufe  of  appeal,    Gii/l  1046. 

[The  folbwing  note, '  which  is  to  be  found  in  i  71  Rgp., 
52(!«  and  was' taken  from  a  MS.  of  Sir  £,  Simffaitf  king*a 
advocate  and  judge,  of  the  admiralty,  is  inferted  here  ai 
appertaining  to  this  fubjefl.  «<  OiFence— Undoubted 
rule  in  admiralty  and  ecclefiaftical  courts,  that  peribnfur* 
pended  for  an  oflfence  fuppolcd,  of  which  he  is  afterwarda 
acquitted  in  proper  court,  is  intitled  to  all  the  intermediate 
profits.  Thus,  in  cafe  of  capture  of  pri%e  at  fca,  the  offi- 
cer  in  arreft  being  actually  on  board,  and  afterwards  duly 
acquitted,  or  reflored  to  his  flation,  (hall  (hare  the  prize 
money.  So  in  civil  caufes  in  admiralty-^If  a  mailer  torna 
bis  mace  without  jufl  caufe  before  the  maft,  and  he  fuea 
for  wagep  as  mate  for  the  v^hole'  time,  he  may  Vecover, 
though  he  did  not  do  the  duty.  So  if  a  clergyman  be 
iiifpended  ah  ej^cio  et  bentficic^  %nA  upon  an  appeal  de* 
cleared  innocent,  he  will  recover  the  profits  of  the  Itviogv 

Profits— Perfon  fufpended  from  an  office,  entitled  to 
Iptermediate  profitS|  if  innocent.] 
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By  die  casra      f ,  ^>AN.  109.  If  any  offtnd  their  brethren  by  ftirear- 

^  ing;  the  charchwardc ns  or  queftmen  and  fidemeo^ 
in  their  next  prefentroent  ta  their  ordinfries,  (ball  prefeot 
the  ftme,  that  they  may  be  poniflied  by  the  feverity  of 
the  laws,  according  to  therr  deferts ;  and  fuch  hotoriout 
ofienders  flnli  not  be  admitted  to  the  holy  coannonioo9 
till  they  be  reformed. 
Bjftatvte.  ft»  By  the  19  G.  2.  r.si.  If  any  p^rfen  ftall  profanely 

ctrfeor  fwear,  and  be  thereof  xronviAed  on  the  oath  of 
one  wilnefs  before  one  juftice  of  the  peace  or  mayor  of 
a  town  corporate,  or  by  confeSon ;  every  perfon  fe  of* 
fending  (hall  forfctt-at  followeth :  that  it  to  fay,  every 
day  latourer,  eon^mon  foMier,  common  failor,  and  com* 
mon  feanap,  ls{  and  every  other  perfon  under  the  de« 
gree  of  a  gentleman,  2^.  \  and  every  perfon  of  or  aboi^ 
th,e  degree  of  a  gentleman,  58.  And  if  any  perfon  af» 
terconvidion  offend  a  fecond  tf  me,  he  (hall  forfeit  doa- 
ble ;  and  for  ev^  other  offence  after  a  fecond  conviAioa 
treble,    f.  t. 

And  if  fuch  profane  curfine  or  fwearin^  (haH  be  fn  the 
prefence  and  hearing  of  a  iaftice  oiF  the  peace,  or  in  the 
prefpnc^  or  hearing  of  fuch  mayor  as  aforefaid  ;  he  fliaH 
convid  the  offend^  without  other  proof,    f.  %• 

And  if  it  fli4ll  be  in  the  prefet^ceand  bearipg  of  a  coo* 
ftabje  or  other  peace  officer,  he  fiiall  (if  fuch  perfon  ben  n* 
known  to  him)  feize,  fecurr,  and  detain  him,  apd  forth* 
with  carry  him  before  the  next  juftipe  of  tbe  peace  for  the 
county  or  divifion,  or  before  (h^  mayor  of  fuch  town  cor- 
porate, wherein  the  offence  was  committed;  i^ho  (ball 
oti  the  oath  of  fuch  conflable  or  o^her  peace  officer  convift 
the  offender ;  but  if  fuch  perfon  be  knowii  to  the  faid  co&- 
fhble  ox  other  peace  officer,  he  (hall  fpeedflv  inake  infor* 
ination  before  fuch  iuftice  or  m^yor,  ffiat  the  offender  may 
be  by  him  convided.    f.  3. 

And  fuch  jufHcc  or  mayor  Ihall  immediately,  ifpon  in- 
formation given  upon  oath  of  fuch  conftable  or  other 
peace  officer,  or  6f  ahy  other  perfon  whatfoevcr,  cau(b 
the  offender  to  appear  before  him ;  and  upon  fuch  in* 
formation  being  proved  as  aforefai^,  (hall  conviA  him«L 
And  if  he  (hall  not  immediately  pay  down  the  fum  fo  fbir* 
(eited,  or  give  fecuriey  to  the  fatitfaAion  of  fuch  jnflice 
or'  mayor  before  whom  the  convtfiion  is  made^  fuch  juftice 
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#r  tskwyot  fliall  commit  the  ofitader  lo  the  houfe  of  cor* 
tt&ioBs  tberc  to  remain  ftn4  be  kept  to  bard  labour  for  the 
Ijpice  of  ten  6xf9*    f.'4. 

Provided,  that  if  knj  cemmon  foldter  belonging  to  anf 
regiment  in  bit  oiajefty^a  ferrice,  or  any  comman  iailor 
orconoioiifeaaMn  belonging  to  any  ihipor  veflel,  Ihall 
be  convtded  of  profaoe  curfing  op  (wearing  as  aforefaid^ 
and  fliall  not  immediately  pay  down  the  penalty  or  give 
feeiinty  for  the  faone  as  albi<^fiid»  and  alfo  the  cofle  of  the 
infbrniajtiofly  AunmorWy  and  conividion,  as  by  this  adt  is 
direded }  be  fliail,  inftead  of  btiog  commltiai  to  the  houfe 
4it  corKAion^  be  ordmd  by  fitch  jaftke  or  mayor  co  be 
publickiy  fet  is  the  flf)ck»forshe  fpacs  of.  one  b(  ur  for 
m^ery  finale  offence^  and  for  any  number  of  olFencea 
Hvbereof  be  (hall  be  coiroided  at  one  and  the  fame  timo 
two  hours,    f.  5. 

'And  if  fnch  jufticeor  miytirfhsdi  wilfully  and  wittingly 
omit  the  performance  of  his  duty,  in  the  execution  of  this 
m&i  he  &all  forfeit  3  U  half  to  the  informer,  and  half  to 
the  poor  of  the  parift  whore  be. fliall  refide;  to  be  reco* 
vtrtt^  in  any  of  hismajtfly's  courts  of  record  at  Wefimin* 
fier.     (.  6. 

And  if  any  conftable  or  other  peace  officer  fliall  wiU 
fully  arkl  winingl?  omit  the  performance  of  hrs  duty,  in 
the  execution  ot  this  zSt ;  and  he  chereof  corivitied  by  the 
oath  ol  one  witnefs,  before  one  jufiice  4ir  ma^or  as  afore* 
faid  I  he  (hall  forfeit  40  s.  to  be  levied  and  recovered  by 
dtftrefs  and  fale^  and  to  be  difpofetl  of  half  to  the  informer 
and  half  to  the  poor  ;  and  if  be  have  not  fufHcirnt  goods 
whereon  to  levy  the  fsme,  fucu  jufticeor  mayor  (hall  cr>m« 
mit  him  to  the  houfe  of  corre£kion,  to  be  kept  to  bard 
labour  for  one  monib,    f.  7. 

And  the  convlAioli  {hall  be  drawn  up  in  the  words  and 
form  following : 

Middlefex  1  Bt  it  ruHimhud^  that  sn  thi  ^-*—  day  rf 
t§  vit  3  ■ '"  la  thi  ■■  '  ytar ^fhis  majt/iys  reign^ 
A«  B.  was  imiviSitd  bif§rt  wuonaf  bis  nu^tjiysjuftun  9fit^ 
fiOCifor  tbi  cmifitf^  ridings  dioijbn^  or  Ubtrfy  afore/aid  \  [or 
kiforg  mi  mayar^  j^fti^h  bmiiffj  or  eiher  chuf  magi/haii  of 
tbi  dty^  or  town  of  *  within  tbaounty  of  —  ■  ■  ■  as  tht 

aafi  fi>oU  bi}  if  f%viaring  om  Ir  moro  profano  oath  or  oaths  | 
9r^  of  curfmg  om  or  nun  profane  curfi  or  eurfes ;  as  the  cafe 
fliaU  be*  Givtn  undir  my  band  andjoal^  tho  day  and  yoar 
afonjkid.    f.  8. 

Which  did  forqs  and  convidion  iBall  not  be  liable  to 
lie  amoved  bjr  cerdomriy  bat  fliall  be  final  co  nil  intents.* 

And 
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And  the  faid  jufticei)r  mayor,  before  whom  the  con?idiov 
Iball  be,  0iall  caufe  the  fame  to  be  fairly  wrote  upon 
parchment,  and  returned  to  the  next  graeral  or  quarter 
jfeffiont  of  the  peace  for  the  county,  to  be  filed  by  the 
clet-k  of  the  peace,  and  kept  amongft  the  records,     f.  8. 

The  penalties  to  be  difpofed  of  for  the  benefit  of  the 
poor  I  and  all  charges  of  the  information  and  convidion 
fliall  be  paid  by  the  ofiender  if  able,  over  and  above  the 
penalties ;  which  charges  Iball  be  fettled  and  afcertained 
by  fuch  juftice  or  mayor  (fo  as  that  the  clerk  of  fuch  juf- 
tice  or  mayor  fiiall  have  for  the  information,  fummoos^ 
and  conviction  of  every  offender,  the  funr  of  i  s«  and  ne 
more.  f.  I4.)«  And  if  fuch  party  (hall  not  be  able,  or 
Iball  not  immediately  pa^  the  faid  charges  and  expences^ 
or  give  fecurity  for  the  fame  to  the  fatisfadion  of  foch 
juftice  or  mayor ;  he  fhall  commit  him  to  the  hoafe  of 
corredion,  there  to  remain  and  be  kept  to  hard  labour  for 
the  fpace  of  fix  days,  over  and  above  fuch  time  for  which 
be  may  be  committed  in  default  of  payment  of  the  penal- 
ties ;  and  in  fuch  cafe,  no  charges  of  Information  and 
convidion'lhall  be  paid  by  any  perfon  whatfeever.  f.  io« 

And  if  any  adion  ftiall  be  brought  againft  any  juftice  of 
the  peace,  conflable,  o^  any  other  perton  whatfoever,  for 
any  thing  done  in  execution  of  this  ad ;  he  may  plead  the 
general  iflue,  and  give  the  fpecial  matter  in  evidence:  and 
if  a  verdid  (ball  be  given  for  him,  or  the  plaintiff  be  non« 
fuir,  or  difcontinue,  he  (hall  have  treble  cofts.  C  ii. 
Provided,  that  no  perfon  fhall  be  profecuted  or  troubled 
I  for  any  offence  againft  the  flatute,   unlefs  the  fame  be 

proved  or  profecuted  within  eight  days  next  after  the  of- 
fence committed,     f.  12. 

And  this  z&  (hall  be  publicly  read  four  times  a  year, 
in  all  parUh  chiirches  and  publick  chapels,  by  the  parfoo 
vicar  or  curate,  immediately  after  morning  or  evening 
prayer,  on  four  feveral  fundays,  to  wit,  the  funday  next 
after  Mar.  25.  Jun.  24.  Sep.  29.  and  Dec.  25.  or  in 
cafe  divine  fervice  (hall  not  be  performed  in  any  fuch 
church  or  chapel  on  fuch  funday,  then  upon  the  firft 
funday  after :  on  pain  of  forfeiting  $  I.  for  every  omif* 
fion  or  negle£l,  to  be  levied  by  diftrefs  and  fale  of  the 
cfTender's  goods,  by  warrant  from  fuch  juftice  or  mayor, 

f.  13- 

And  by  the  ait  G.  2.  r.  33^  Art.  a.  All  flag  oficeffs« 
and  all  perfons  in  or  belonging  to  his  majefty^s  Ihips  or 
y^Ckls  of  War,  being  guilty  of  profane  oatbs,  curfiogs, 
CKecritionsi  or  other  fcan4alou«  s^fiiom^  in  derogaibon  ol 
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Ood'a  honour,  tnd  corruption  of  good  manners  s  ftall 
incur  fuch  punifliment,  as  a  court  martial  fhall  think  fit 
to  impofe,  and  as  the  nature  and  degree  of  their  offence 
fhall  de&tve. 


!•  ^EKCRALor  occumenicalcouncils  or  fynods  arc  CMval 

^^  aflemblies  of  bifhops  from  all  parts  of  the  church,  d^ 
to  determine  fome  weighty  controvesfies  of  faith  or  difci* 
pline.  Thefe  were  £ru  called  by  the  emperors,  afterwards 
by  chriftian  princes  |  till  in  the  latter  ages  the  pope  ufurped 
to  himfelf  the  greateft  ihaie  in"  the  calling  of  them,  and  bjf 
bis  legates  prefidcd  in  them  when  called,    yobfif  139.      ^ 

By  Art,  21;  General  councils  may  not  be  gathered  to* 
gether,  without  the  commandment  and  will  of  princes; 
and  when  .they  be  gathered  together  (forafm^ch  as  they 
be  an  afiembly  of  men^  whereof  all  be  not  governed  wicfai 
the  Spirit  and  word  of  God)  they  may  err,  and  fometime 
have  erred,  .even  in  things  pertaining  unto  God.  Where* 
fere  things  ordained  by  them  as  ncceflary  to  falvation, 
have  neither  ikength  nor  authority,  unlefs  it  may  be  de«4 
dared  that  they  be  taken  out  of  holy  fcripture* 

Ftit  Titice  the  great  diviflons  of  chriftendom,  efpecialljF 
in  the  weftern  church,  a  free  univerfal  lynpd  is  fcarcely 
now  to  be  hoped  for.    j^hnf.  i/^o. 

2.  A  national  fynod  confifteth  of  all  the  archbiihopf  Nadooal  fynoi^^ 
and  bilhops  within  one  nation,  aflembled  together  to  de* 
lermine  any  point  of  do^rine  or'difcipline.     The  firft  of 
this  fort  which  we  read  of  here  in  England,  was  that  of . 
Herudford  (now  Hartford)  in' the  year  673.     The  laft 
was  that  held  by  cardinal  Pole,  hi  the  year  1555*     Johnjl 

139- 

But  altho'  national  fynods  be  now  laid  afide,  yet  upois 

any  great  emergency,  the  fynods  of  the  two  provinces  of 

Canterbury  and  York  do  ad  by  mutual  correfpondence 

and  joint'.confent,  or  by  having  commifltoners  from.tbd 

province  of  York  prefent  in  that  of  Canterbury.  M  140.  > 

'  3.  A  proVhtctal  fynod  confifteth  of  the  metropditan  and  ProfiociAl  !>• 

the  biihops- f«ti}eA  to  him}  being  what  is  now  called  the  ^4. 

CpfivMts^f '  ind  i»  treated  of  in  this  book  under  that  titlei 

■  ♦  < 

1  .  . 


9 

bis  prtffbytfffSi,  .10  .ioferce  luid  put  in  AKOcutioii  caDoni 
0iadb  by  geHei^  ^^ouof^il^  or  national  »fii  jproyioehi  fjr- 
nods,  and  to  confult  and  agree  upon  rules  of  difctpHoe 
for  tbeaifelves*  And  thefe  were  frequently  held^  while 
the  bi(hop  and  clergy  lived  together  in  a  commuoiry ;  and 

^M««^   «^M* > «^)Airf»llat     XaA/I     a^tl^^         till     J&U       *1*^    ^A*  .t^lf    fli|^M»%flC^jl 

>    ^5  //.  8.  c.  19.  it  was  made  unlawful  for  any  iynod  to 
meety  but  by  royal  authority.     Jjtbnf.  140. 


«  » 


* 

^rHODJLi  and  fymi^tktim^  >y  the  ^^^inq,  have  a 
'^  phtn  relation  to<he  Mdixigof  fynods ;  ^billt  4here  be* 
Img  iKx  reafon  why  tbe-cleiigy  Xbould  pay  for.fcheir  attend- 
ing the  bitbop  in  rynQd,..piif(^^4p-bisown  ^j^qn,  m>r 
•ay  foolftops  to  he  foMid  of  rii«bia,paysicot  by  ;ce«fi»n  of 
fbe  holding  of  fynodt^  the  oame  is  fi^ppofed  (o  havie^g^wa 
frMi  this  duty  ^i^^MfuaUy  ||aid  by  the  clergy  w^kui  ihcjr 
€•■»«  to  the  fyood*  And  tbia  in  all  probaJbUi|y  n  the  Uxs» 
which  »wias  ^anciently  caUed  €aibid9ptHu0i^  as  paM  by -the 
paroobial  clergy  1  in  honour  to  ^he^ifcppal  cbaic»  ^ndia 
token  of  fubj^ioo  md  obediooce  thereto*  So  it.ftaoidalii 
Ihb  'body  of  the  otfnoo  ji^w,  **  No  b^hop  f^l  <lfinfad 
V  any  thtngof  the^bifrqhethuttbehonqur  of  tbe<<:|i^« 
**  draticum,  that  is,  two  ibiHwig^*'  {H  the  »oft,  faith  the 
glo£i,  fdfifoqietiitics  lefs  is  given)*  And.  the  4yt]f* which 
«9e  nil  fynodaIs,*is:generaUy.fuch  i^ioiiall  p^jHiiant  Mthkli 
^yroient'was  refer v«d  by  the  bi(hop9  upon  \fettlii|^  ihc 
tovBOUeaof  the  refpeid^iye  cbuicheson  the  i9CUB)iR;pfi^': 
whisrett  (before,  ^thofe  r^efent^es  ware  paid  to  the  hifliopi 
lirho.had.a  right  to  paittjof  th^<n  for  h\B  oii?i  ufe,  and  a 
right  to  apply  and  diftribute  the  reft,  to  fuch  ufes,  and  in 
finh;  pccgpQftibna^  as  tbie  la^s  lof  thif  K:huitb*  fUrai^. 

SyaodHk  are  dueof  commen  rJgbt|«  ti»e:biAQp:od|f;$ 
So  that  ^if  they  be  claimed  or  daaiaadtd  ^y^theafchdeacpipt 
or>^can.vaDd  chapter,  or  ainy:^her»p^«rfoi\j>r  peaiboa*  i| 
sittftfheapontbckfinociof  oompofoionti^pll^^         M 

Andiif  tbeyteidenied  -where'dttT,  diffjW^  WcioimjnAin 
in  the  fpiikmii  iooit :  . And  iQ.Maijtim^  rOf.ArcbbiflMV 
WhVgiftt  they  veere  declared^  upon  a  full  hearing,  to  he 

fpiriuial 
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jlj^itqiil  profitf ;  aiidt  m  fiich,  to  beloog  4a  the  ke^n: 
#f  th«  fpimualim  fede  vacaatc.    Gii^.  97  7». 

AUb  conftitutiont  made  in  the  provincial  ^r  diocefin 
fyoods,  were  fometimes  c^Xied  finddals ;  and  were  in  many 
cafes  required  to  be  publifhed  in  the  pariQi  churches :  in 
which  fenfe  Che  word^  fM^ilentfy  occorretb  in  the  ancient 
dircAories* 


*»  '>    !■■"    -'     '    '•'"•'*  '"■   "     I"" 


'Templars.    See  Sj^tmsiltttUg. 

Temporalties  (of  bilhopricks).    See  IBAKB^* 

Tenths.  Sec  ftvft  fmttif. 


BY  Can.  Sj.  The  archbifbops  and  all  bifliops  within 
rHeir  fcverifl  diocdes,  fliall  procure  {a^-muth  as  in 
Ihbm  4iefh^  that 'a  trtie  note  and  terrier  of  all  theglebes^ 
laikfs,  fheid6W8y  gardfctirs,  orehardsy  boufef,  ftdcks,  im«r 
plethenct^  'ttfrtednemai  and  portions  of  tkhes  lying  out  of 
their  piriflies,  which  bdong  to  any  parfonage,  vicarage^ 
tk  WVal  prebend,  be  taken  by  the  view  of  honrft  men  in 
iKva^  parib,  b^  the  appointment  of  the  bifliop,  whereof 
the  tMhifler  ^to  be  one ;  and  be  laid  up  in  the  bi(|iop*s  re« 
gMry,  Ihcroto  *be  for  a  perpetual  memory  thereof. 

It'riiayhedohvenfentaHb,  to  Ifave  a  copy  of  fbe  ftme 
bstemplMed,  ^to  be  kept  in  the  church  cheft.    G^.  Ap^ 

TUsflrterfrersafe  of  greater  authority  ih  the  ecclefiafti^ 
ealtrMfts,  Hhan  they  ^are  in  the  temporal ;  for  the  eccle<* 
fiaftiMil  •courts  iire  notalloWed  to  be  courts  of  Hpecord  :  and 
yet'evm  m  the  temporal  courts  thefe  territt's^ireof  feme 
w^'^»  whto'dttly  anefted  by  the  regifter.     Jebfif.  24^. 

£<)9ecfillf  if  they  be  figned,  not  only  by  the  parfonand 
churchwardens,  but  alio  -by  the  liibflantial  inbabiuota  s 
but Jf  th^y  be  figped  by^  the  parfon  onlyt  they  can  be  no 
evidence  for  bim^  ib  neither  (as  it  feemeih)  if  they  be 
iignicd'  only  by  the  paripp  and  chuichwardeiMy    if   the 

8  church- 
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e^iirehwerdeiis  tre  of  hit  nominAdM,    fint  b  a!t  ctte 
lliey  are  cettainlj  ftrbng  etideMe  againft  the  parfoii^ 

Porm  pi  t  terrier^ 

r 

jt  triti  nil/  dnd  turUr  §/  M  the  gUa^  lands ^  nu^dnvsk 
■^  garinu^  mr,cbards^  bcufa^  fiocki^  imfJimmis^  tim€m§ms^ 
ffriiottf  ff  tiihfff  and  $Air  rightt^-^ikwgimg-i^'iikt  vUmmgi 
mndparifif  tbunb  of  Otion^  otherunfi  O?erton»  in  tbg  tnmty 
wf  Weftmociand,  andiittft  ofQ^xXAz^  nmo  in  ibi  affe  md 
poffijjion  §f  Richard, Buro,  clirt\  vicar*  9fibi.fmdcbitrcby 
taken^  madi\  and  nntwid  according  id  ibt  old  owdomas 
inomJtdgt  of  ibi  ancient  inbaiitanit^  ibis  Untb  dc^  ofH 
ber»  in  ibijcar  of  our  Lord  ant  tboufand  from  bunirtd  and 
foriy^mnOf  by  ibo  afpoinimnU  of  tbo  rigbt  romnnd  faibtr  in 
God  Richard  lord  Hjbop  ^'dnifle,  at  bis  primary  vifM^ms 
hold  at  Appleby  in  tbo  /aid  countp  and  dioafi  aforefaid^  ibt 
oigbtb  day  of  June  in  tbo  fame  yoar^,  andixbiUtod  boforg  ibo 
rovtrondand  worjbipful  Jcha  W^ugh,  do^oroflaws^  ebon* 
ctllor  of  ibi  afortfaid  diocofo%  on  tbo  twontiotb  day  of  Novcm* 
hct  in  tbo  year  c^orefaid, 

ImprifK^,  OneJIatod  dwelling  bossfe^  in  kftgib  ffiy^am/od^ 

in  broadtb  ninetoonffii^  witbin  ibo  walls.  Om  ihcudud  bam^ 

^itbU^  iowbokfe^  and  peat  bonfe^  eontigttosis  to  each  other  as* 

do''  tbefamo  roofi  in  lengtb  eigbty^onefoei^  in  broadtb  iufonty^ 

one  foot ^ '  without  the  malls.     Oae  other  little  Jabte^  its  knglds 

thirteen  ftet^  ie  breadth  tmijve  feet  and  em  balfi  es^aimiag  io 

the  peat  ooufe  at  tbejoaib  wtfifide  and  end*.   Item,  The  d^dt 

yard,  containing  three  roods  and  nineteen  porches  i  adjoimisfg  If 

the  grounds  of  Robert  Teafdale  on  the  fotabfrf  Rtciufd 

AMerton  on  the  weft  andkortb,  and  to  a  dofe  bekngusg  ioebe 

faid  vicarage^  called  prior  gartbp  on  the  eaft :  The  walk  and 

gates  thererf  rowed  about  made  by  the  parifi,     Icemi^  One  in* 

chfuro  caOed  prior  gartb^  containing  three  roods  aeodfetfen 

perches  i  adjoining  io^tbe  church  Iqne  on  thefouib^  io  ibaAotrA 

yard  on  the  w^f  io  the  ground  of  Richard  AlderioQ  an  the 

/  mortb,  and  to  the  highway  on  the  eaft  :  Through  which  Aero 

^  lies  a  footpath  from  the  vicarage  bonfe  io  the  church,  bni  for 

su  other  furpofo :  The  wall  and  hedge  on  ibejonih^  norih$  and 


^ 


(/)  So  ruled  by  the  court  of  k&g^  bendi  id  Mslier  v* 
fe/er,  1794^  contrary  to  the  oplmoh  "of  Macdoftddf  CIl*  B. 
1  4n/fr.  387.   See  alfe  Affyne  v.*H«rrair^  ib.  . 

II      -  Of/I 
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ittftmait  ly  the  vicar '^  and  w  thitoejt^  vAgrtii  adj/rim  if 

ibi  d>urch  ytird^  by  tht  parift>.     Item,  Om  garden^  comaining 

one  rood  and  eleven  perches ;  adjoining  to  the  vicarage  ^^th^  oftd 

to  the  ends  of  the  barn  and  of  the  dwelling  houfe^  on  the  Juab  % 

to  the  highvmy  on  the  wejl^  and  north ;  arid  to  the  faid garth  on 

the  eaft  :  7  he  fence  rotund  about  made  hy  the  vicar  ^  Item,  Ona 

parirock^  containing  twenty  four  perches  and  an  half:  adjoining 

to  Oncin  green  on  ihefouth^  to  the  highway  on  the  weft  ^  to  tbi 

end  of  the  dwelling  hcufe  on  the  norths  and  to  the  vicOrage  garth 

en^  the  eaft :  Thefehce  rannd  about  made  by  the  vicar;    Item^ 

Ohe  garth ^  containing  one  acrcy  fifteen  perches  and  an  half\ 

adjoining  to  the  grounds  of  John  Powley,  Daniti  Teafdale^ 

ttnd  Orton  green  on  the  fouth ;  to  the  [aid  parrock^  barn^  and 

garden  on  the  weji  \  to  the  peat  houfe  end^  garden^  and  highway 

en  the  nirth ;  and  to  a  tlofe  belonging  to  the  f aid  vicarage ^  taUed 

com  clofe^  on  the  eaft  :  The  fence  round  about  made  by  the  trf* 

tdf^  except  that  John  Powley  makes  the  fend  ^Jahere  iiadjmnt 

to  hts ground^  dnd  Daniti  TzM^\t  from  thence  to  the  bottoni 

^f  the  old  lime  kiln  :  Through  which^orth  lies  a  foot  fatb  far 

tii  /aid  John  Powley  and  Daniel  Teafdale  W  and  from  their 

f aid  grounds^  andhkewif  a  driving  way  for  their  fluep ;  which 

they  frequented  whilft  the  common  field  was  uninclofed^  bat  is 

new  become  almofl  ufelefs.     Item,  One  inciefurty  called  com 

tlife^  containing  one  acre,  vne  "rood^  and  twinty^one  perches  i 

adjoining  to  thejaid  John  Powley 'x  kmoy  and  to  a  place  of 

ground  before  his  barn  ddlkd  a  fiee*roomy  and  to  bis  garth^ 

on  tie  fouth ';  to  the  vicar* s  faid  garth,  *  on  the  weft  :  to  the 

highway  on  the  north ;  and  to  the  highway  and  John  Pow- 

ley'j  tane  on  the  eojl  *  The  fence  all  about  made  by  the  vicar, 

except  where  it  adjoins  to  John  Powlev'i  garth  and  barn, 

jf /I  which  faid  com,  clofe^  garth ^  getrden,  and  farrock,  have 

been  inchfed  ground  for  tihe  immemoriaU    and  the  vicar 

in  refpeil  thereof  hath  not  repaired  any  part  of  tht  bigh^ 

ways  adjoining  thereunto.     Oppofite  to  the  fame,    on   the 

ncVthfidcy  is  an  inclofare  ihade  by  Daniel  Teafdale,  about 

nine  yeOrs  ago,    by  which   the  highway  was  madt  into  a 

lane.     Item,  One  inclofure  called  fore  dale,  containing  three 

aires  andfiftetn  perches ;  adjoining  to  the  grounds  of  RoberC 

Teaftale  and  John  Nclfon  on  the  fouth,  of  John  Nelfon 

oh  the  vjefl,  ^Jdhn  Powley'  and  Robert  Teafdale  m  tk§ 

north,  and  of  Robert  Teafdale  oh  the  eaft :  JU  the  fenci 

made  by  the  vicar,  except  where  it  *  adjoins  to  the  faid  Joha 

Neifon'i  inh-croft,  and  except  half  the  length  of  the  faid  John 

Nelfon'j  out'Croft,  from^  the  middle  to  the  eaft  end^  the  faid 

John  Nelfon'i  fence  being  Jlone  wall:   From  the  eaft  end 

of  which  inclcfure  lies  a  way  through  Robert  Teafdale'i 
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gritmdt  wUeb  tbi  prtffiU  mcutfAimt  ptinbafid  9/  thf^Jmi 
Robert  Tcafihile,  t9  an  intUfmn  biUngtHg  to  At  fmi  w- 
tar  (but  ntt  tt  iht  vkiorage)^  eaUed  l$ng  roods  ;.  tobub  is  to 
(ouiinut  for  iVtf^  tmd  may  btaf  uft  if  at  tmf  tissia  htrtt^ttr 
tbtfaid two  indtfitrss{ fort  dale  and  long  roods)  Jbailit  octwpitd 
by  tktfamt  por/on^  or  ^tbtrwifi.    Item,  Ont  otbtr  imUfyre^ 
taUtdtbtgnattr  mil-brow^  containitigaat  acrt^  tbrotroodsjoad 
/tvt»  ptrtbts }  a^iniag  to  tbt  ground  of  Joba  Powl^  am  tbt 
fotttb^  to  a  tillage  way  enjoyed  and  repairtdby  tbt  find  viar 
on  tbt  weft^  to'  iht  ground  of  Thomas  Ireland  on  tbt  mrtb^ 
and  of  John  Powicy  on  tbe  tqft  :  All  tbe  ftnu  made  by  tbt 
vicar i  except  abtutfixtetn  yards  offtont  waH  at  tbt  narA-etfi 
tndf  bthnging  to  John  Powley.     Icemi  Ont  otbtr  hsd^are^ 
talltd  UttU-mti^irowy  containing  twenty-trgbt  ptrcbts  %  adjoin* 
ing  to  tbt  ground  of  Joba  Powley  on  tbe  ftutb^  af  lUbA 
Atkififon  on  tbt  wtfi^    of  Ifabel  AtkinTon  and  Thomas 
Irdand  on  tbe  nortb^  and'  the  fmd  tUlagt  way  an  tbt  tafl  t 
fit  fence  all  aoade  by  tbt  vicar :  Tbrougb  tbt  fomt^w^ 
corner  of  wbieb  inclofurt  is  tbt  ancient  watercourfi,     Tbe  fmd 
tbret  lafl  inclofures  were  made  ont  of  tbt  coanntnfiM  by  At 
frtftnt  intnmbent.     Ix^m^  one  other  incUfuro^caUtdgltbtdtfe^ 
lying  at  Firbtgginst  containing. eight  acres  and  ibrtt  roods  i 
adjoining  to  tbe  ground  of  Elizabeth  Turner  on  tbtfomb^ 
^«£lizabetb  Tiimer  and  WillUun  Thwaytes  an  tbe  wefi^ 
of  William  Thwaytes  on  tbe  nortb,  and  to  tbt  common  oa 
,tie  eajl :  He  wall  at  tbe  tajt  end  is  made  by  tbt  vicar^  at  tbe 
weft  end  bf  Eimbeth  Turner  and  VfiWism  Thwaytes: 
^bt  right  of  repairing  the  fence  tu  tbe  north  fide ^  and  on  tbe 
Jouthfide  is  in  difpnte^  and  not  ytt  determined.     At  tbt  tad 
of  Elisabeth  Turner'/  boufe^  an  oak  gate  istobt  maintained 
by  the  owners  ofcoatgartb ;  for  which  they  anjoy  a  Hbtrty  ef 
ingrefsand  egrefsftr  themfelvei  andfamilitt^  and  Isbtrty  ef 
'  driwng  cattle  in  tbt  winter^  from  martinmas  to  lady^day^  do* 
ing  as  tiftlt  damage  as  nay  bt\  and  of  pafjing  with  ptats  or 
otbtr  firing  infummtr.     Belonging  So  tbt  faid  glebe  tUft^  and 
occupied  therewith^  th  re  is  liiewife  a  parcel  of  ground,  kad* 
ing  from  tbe  faid  gate  ^  at  Elizabeth  Tumex^s  'boufitndf 
narth^eajiward  to  the  faid  glebe  cltfe^  having  tbt  wait  on  tbt 
.left  band^  and  meted  out  from  Elizabeth  TuriterV  ground 
on  tbe  figbtt  in  brtadtb  ibret  yards  or  upwards^  bms^  tbt 
'  way  ta  "and  thftugb  tbt  faid  glebe  clefe.     ItenH  Another  far^ 
*<tl  ofgroundt  in  tbe  tmmon  fields  called  nertb  lauds,  eou^ 
taining  two  roods  and  five  perches  i  adjoining  to  tbtghmnd^ 
Robert  Teafdale  on  the  fiutb,  ef  John  Nelfon  #•  tbt  w^ 
andnonb,  and  of  Robert  Teafdale  on  tbe  tafl.    Item,  Aa* 
other  parcel  of  ground  in  she  common  field,  called  pot»lands  beadf 
oontaifiing  one  rood',  adjoining  te  tbe  ground  of  Robert  Teaf- 
dale 
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dale  on  thejouih,  of  Elizabeth  Waller  an  the  wefl  down  hy 
%ht  runngTy  of  John  Nelfon  on  tho  norths  Mnd  of  Robert 
Teafdale  •«  tht  toft.  All  which  fold  landi^  containing  in  ibi 
wholi  nimtHU  atroi  and  upwards^  artftiUQtt  tuitbin  tho  Urd^ 
Jhip  and  manor  of  Oxion^  free  from  the  paymont  of  any  finoo^ 
nnls^  $rferviios  to  any  chief  lord:  the  royaltiot^of  which  faid 
lands  aro  alfo  in  the  vicar,  I  tem ,  a  parcel  of  peat  mofs  in  Or<* 
ton  low  moor  J  containing  hy  eftimaiion  ten  acres  f  knoum  hy  tho 
name  of  the  vicar* s  mofs* 

Iiem»  to  the  faid  vicarage  is  alfo  helonging  the  tithe  ^ 
wool  throughout  the  pari fb ;  and  the  manner  of  tithing  is  this: 
The  owner  lays  his  whole  year's  produce  in  five  parcels  or  heaps  i 
the  vicar ^  or  per f on  etfsployed  hy  him^  cbufeth  one  of  ibefivo 
heaps f  mhi&h  he  pleofethy  and  divides  the  fame  into  two  parts  i 
of  which  two  pans  the  owner  chufeth  one^  and  leaves  tht 
other  to  the  vicar  for  bis  tenth  part.  Item»  the  tithe  ^lambt 
in  their  proper  kind  throughout  thepctrijb ;  and  the  cuflom  con^ 
cerning  them  is  this :  If  a  ferfoiCs  number  to  one^  be  pays  < 
fenny ;  if  twoy  be  pays  two  pence ;  if  three^  he  pays  three 
pence  I  iff  four ^  he  pays  four  pence  \  if  five  he  pays  half  eo 
lamb  \  if  fix  a  whole  lamb^  the  vicar  paying  hack  four  ponce  $ 
ifftviny  three  pence  \  if  eighty  two  pence  \  ifnine^  one  penny  % 
if  teuy  the  vicar  bath  a  lamb  compleat :  And  in  like  metamr 
for  every  number  above  ten.  And  if  a  man*s  number  is  under 
fifty y  the  tithe  is  taken  thus  \  the  owner  takes  up  two^  then  the 
vicar  takes  one ;  next  the  owner  takes  nine^  then  again  tho 
vicar  one  ;  andfo  en  till  the  wear  hath  taken  the  number  due  ta 
bim:  iftheyarefifty^  Or  upwards y  they  are  put  into  a  place 
together  y  and  run  ohifingly  through  a  hole  or  gap  \  the  two  fir /I 
that  come  oit  are  the  owner* s ;  the  third  the  vicar's  ;  tUfem 
the  owner  bat  the  next  nine  ;  then  the  vicar  one ;  andfo  on 
till  tbo  vicar  hath  his  number^  And  if  {hetp  are  fold  in  the 
fpringy  the  tithe  of  lambs  is  paid'  by  the  per  Jon  with  xjuhone 
they  were  lambedy  whether  felUr  or  buyer.  Item,  the  tiibe  of 
geefe^  taken  up  about  michaelmaSy  in  the  fame  manner  as 
the  lambs  $  except  that  whereas  a  penny  is  paid  on  the  accottnt 
of  each  odd  lamby  an  halfpenny  only  is  paid  for .  each 
odd  goofe.  Item,  the  tithe  if  ptgs  in  like  manner .  Iteo^ 
the  tithe  tf/'eggs  about  eafler  \  two  eggs  for  each  old  hen  and 
dtukf  arid  one  egg  for  each  wicken  and  duck  of  thefirflyearm 
Item,  by  every  perfon  who  fows  hemp,  is  paid  yearly  one 
fenny.  Item,  for  each  plough  is  paid  yearly  one  penny* 
item,  by  every  perjon  keeping  bees  is  paid  yearly  one  pennym 
Itero^  an  tblatfon  of  four  pence  at  every  churching  of  wo* 
men.  hem,  fir  every  wedding  by  publication  ofbamsy  one 
Ailling  I  by  licence^  ten  Jbillings.    Ittsiy  for  every  funeral 
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(without  Mfirmott)  fix  puta.  Item,  mortuarifs,  acc8r£wg 
to  #^  rf  parliamtiU.  Icem,  for  eViry  ptrfon  ofpge  to  com- 
municatCy  thru  balfptna parly^  due  at  gajler.  Item,  a  ptn- 
fimt  9f  twifdy  Jhillingi  ytarly  out  of  thg  reclory  of  Scdbergh 
in  tbi  county  ^York.  ■  Xbo  gUbi^  titbiSj  and  prcfiis  of 
$bi  vicaragi^  art  tvortb  ^t  tho  improvtd  value^  communibm 
ttmiiff  about  ninety  pounds  a  year, 

T%ert  is  aifo  due  to  the  parifli  clerk ;  for  every  fasm^ 
keeping  a  fepardie/firi^  tbree  pence  yearly.  Per  every  soei^ 
ding  by  publuasion^  or  by  licence^  one  JhilUng,  For  every 
fnneralifix  pence.  For  ivery  proclamation  in  We  church  jurdf 
two  pencil 

To  ibo  kxionfor  mating  a  grave^  fix  pence. 
Belonging  to  the  faid  parijh  — — -  are^  firjl^  the  parifi 
ihurcbf  an  ancient  buildings  containing  in  length  (with  tbe 
ihaneel)  ninety-ftx  feet^  in  breadth  forty  eight  feet :  Thechamtl 
in  breadth  one  part  thirty  feety  the  other  part  twenty^ouefeHn 
The  fieeple  fifteen  feet  fquare  within  tbe  walls y  inbdgttfixty 
feet.     IVitbin^  and  belonging  to  which,  are,  one  commumm 
tabUwitb  a  covering  for  the  fame  of  greeh  cloth*     Alfr  oai 
linen  cloth  for  the  fame,  with  two  napkins,     fwo  petoter^bg* 
gone.    7 wo  fiher  chalicet,  weighing  about  ten  oscmces  each* 
One  paten.     Onebafonfor  iho  offertory.     One  table  of  degreeu 
One  cbefi  with  three  locbst  m  the  vtftry  ;  rf  little  ufe  becaufi 
of  the  damp.     One  pulpit  and  roadingdefk^  maife  in  the  year 
17^2;*     One  pulpit  cufbioHy  covered  with  green  cloth.     One 
letrgo  bible  of  the  lafi  tranfialion.     Two  large  common  pruyir 
books.     The  boob  of  homilies.     Comber  on  the  common  pretyer, 
mnd  TillotfonV^r^  volume  of  fermons^  given  by  Mr.  Tho- 
mas  HaSwelU  Merchant  jn  London,  1703.     The  in^V 
arms  with  tbe  ten  commctndments.^     One  cbtsrcb  ckck.     Four 
bells  with  their  frames :   Thefirfi^  or  leaft  beU^  being  twvofeet 
fiveu  inihes  and  an  half  in  diameter ;  with  this  infcriptioU 
[  Jefo»  be  our  fpeed,  1 637.]     Thefecond,  two  feet  asdekoen 
imbes  in  diameter,  with  an  ancient  tnfaiptihn  foninium  anU 
marum],  perhaps  by  a  miftakeof  tbe  bell-founder  for  [om- 
iiittflh  fan^otum,]  t^  whom  the  church  i$  Jeidicated:  Tbe 
tbird^  three  feet  and  two  snefies  in  diameter^  with  this  m- 
fiription  [toVi  Deo  gloriaj.  iC^j]     Tbe  fourth^  9r  Usrg^, 
throo  feet  fix  inches  and  an  half  in  diameter  i^  with  this  in* 
ftription  {Mr.  Tho.  NelfoA,  vicar.    John  Bpwnefs.  Joha 
Winder,  1711]     Two. biers.     One  herfe  cloth.  ^Tw fwt^ 
ptices^  Three  parchment  rt[gi/ier  books  -,  one^  beginning  in  159^?        1 
asnd  endujg  in  1646,  imperfe£l '%   the  fecond,  he^niiug  in 
1654,  and  ending  iy4i^  cqhsfleat',  the  third,  beginnitf  IJ4J9 
and  oentinuid  t^  tbe  prefoni  timtk.    Th$  feats  in  th  chdtcb  and 
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ihancil  (ixcepi  the  vicar's  pew)  have  heen  repainJfcr  (me  im" 
metMrialat  the  puhlick  expence  of  theparijh.     There  are  alfo 
feveralnew  common  feats  ere^ed  this  year  by  the  churchwardens^ 
at  the  low  end  of  the  churchy  adjoining  to  the  belfry  ■ 

There  is  alfo  belonging  to  the  faid  parijh^  the  reftory  thereof y 
together  with  the  tithes  of  corn.,  bay^  calves^  milk^  and  other 
dueSy  which  did  formerly  belonf^  to  the  priory  of  Couicfhtzd  in 
Lanca(hire,  and  after  the  diffolution  of  mona/feries  were  pur* 

chafed  by  the  inhabitants.    Jfo  the   advowfon  of 

the  vicarage  which  did  belong  to  the  faid  priory^  and  was 
Ukewife  purchaftd  with  the  reSiory.  ■  jflfo  one  box  with 

three  lockSy  in  the  keeping  of  ]ohn  Unthank  ^Orton  j  in 
which  are  the  purcbafe  deeas  of  the  reSlory  and  advowfon  ;  a 
copy  of  the  endowment  of  the  vicarage  in  1263  ;  the  pur  chafe 
deeds  of  the  manors  of  Orton  and  Raifbeck  by  the  inhabit"^ 
fiflts  ;  bounder  rolls ;  and  other  publick  writings,  ■ 
There  is  alfo  belonging  to  the  faid  pari fh^  one  inclofure  in  the 
lordjhip  tf/Rai(becfc,  ^tf/WBarrough  clofe^  containing  byefti" 
ma{ion.  fifteen  acres  ^  of  the  yearly  rent  of  fix  pounds  \  adjoin'^ 
sng  to  the  river  Lune  en  the  fouth^  to  the  ground  «/"  Thorn  as 
Fothergill  on  the  weft^  to  the  common  on  the  norths  and  to 
the  grounds  of  Leonard  Scaife  on  the  weft :  The  fence  on  the 
foutb  made  by  the  parijh  \  on  the  wefi  by  the  parijh  and  Tho- 
mas Fothergill,  each  a  part ;  on  the  nortj>\  by  the  parijh ; 
and  en  tbf  eajl  by  tbeparifh  and  Leonard  Scaife,  each  a  part. 
m  jtljo  the  fum  of  twenty  pounds  in  the  hands  of  Tho- 

mas Winter  it/"  Wood-end,  given  ^y  John  Dalfton,  efquire^ 
rf  Acornbank.  jtlfo  the  fum  of  three  pounds  ancient  poor 
Jiocky  in  the  hands  of  the  admini/lrators  of  the  late  George 
Overend  of  Raifbeck.  Jtlfo  the  fum  of  ten  pounds^  now 
in  the  bands  of  the  vicar,  givm  by  Din\c\  Wilfon,  efquire^ 
of  Dalh^m  Tower.  Alfo  the  fum  of  five  pounds^  in  the 
bands  of  Mr,  Edward  Branth watte  0/CarIingill,  given  by 
him  towards  a  fund  for  the  poor  Jlock.  Alfo  the  fum  of  five 
pounds  fn  the  bands  of  ThcJYnas  Hodgfon  of  Tebay-gill 
£dge,  given  by  Mr.  Robert  Harrifon  ^Low  Scailes,  de^ 
teafed^for  the  fame  purpofe*  7  he  inter  eft  o/vihich  money  j  and  the 
rent  of  which  inciofure,  are  applied  iy  the  churchwardens  and 
cverjeeri  of  the  poor^  by  the  dirt  £1  ion  of  the  T^thtf  to  the 
relief  of  the  poor,  and  defraying  other  parifh  charges.  Which 
faid  twelve  men  are  chefen  yearly  in  enfter  week  at  a  vefiry 
meeting  by  a  majority  of  votes ,  to  be  fide/men  andafelecf  vcfirj 
for  the  year  enfuing. 

Thtre^  are  alfo  three  fchools  in  the  faid  parifl).  One  at 
Orton,  lately  built  by  the  inhabitantSy  and  endowed  by  Agnes 
Holme  of  Orton^  widoWy  with  a  parcel  of  land  lying  in 
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Orton  fields  ctntaimng  by  efiimatien  em  ecrg^  #/  tie  prt* 
Jini  ytarlj  rmt  of  ien  JhiUtngs ;  adjoining  io  the  grounds  tf 
Chriftopber  Purker  on  the  Jouth^  w^ft'y  ond  gaft^  and  to  a 
Und  bilofiging  to  the  vicarage  of  Burgh  en  the'north:  En* 
dotOid  a'Jh  iy  Robert  Wiifon  of  Long  Sleddale,  yeoman^ 
tuitb   the  fum  of  five  pounds j  now  in  the  hands  of  The* 

«  mas  Green  <?/*  Langdale* Another  fchool  at  Tthzj^ 

founded  by  Robert  Adatnfon  of  Blackcc  Bottom  in  Gray- 
/igg,  gentleman f  in  the  year  167^9  omd  endowed  by  him 
with  the  efiatet  ealUd  Oitnondit  B\ggin  and  Blackct  Boc- 
tom  im  Grayrigg,  now  of  tho  yearly  rent  of  fsxteen  pounds. 
■■  ■  ■  Another  fchool  at  Greenholme,  founded  by  George 
Gibfon  0/ Greenholme,  gentleman^  in  the  year  1733,  and 
andowedby  him  with  four  hundred  pouMds  original  bank  flock  \ 
of  the  yearly  produce  if  about  twenty '^two  pounds. 

In  tf/Iimony  of  the  truth  of  the  before  mentioned  farts* 

cfilarsy  and  of  every  of  them ;  we^  the  minijlor^  churcbwar* 

dins  J  and  principal  inhabitants^  have  fit  our  hands  the  tenth 

(         '    doy  0/'Novea>ber,  in  the  year  of  our  Lord  one  thoufand feven 

hundrid  and  forty  nim.  ^ 

Ri.  Burn,  vicar, 
Jofcph  Powlcy  "i 

John  Bownefi  | 

George  Wiifon  I 

Will.  RQwlandfon      J 

r 

John  Unthank 

John  NoJfon 

John  Bownefs 

Robert  Bownefi 

John  Wiifon  *  Eleven  of  tbcTwcIire, 

Jonathan  W*hitehead    ^    one  of  cbcin  being 

Kdward  Branthwaite     \      dead* 

Thomas  Brown 

John  Wiifon 

William  Atkinfon 

John  Farrer  J 

Note,  In  2  Dugd.  Mena/f.  424.  there  is  a  copy  of  at 

chatter  of  king  Edward  the  fcco'nd,  confirming  (imongft 

others)  a  grant  i^ich  had  been  made  to  God  and  faiot 

Mary  and  the  houfe  of  Conyngejbeved  and  the  Qonhtte^ 

there,  byGameilusde  Penigton,  of  the  churches  of  Pe« 

liigtoA  and  Molcaftre  with  (heir  chapels  and  other  ap- 
purtenances. 
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purteDances^  aod  of  M)c  church  of  Wytebec^  and  of  the 
church  of  Sktrovtrtofi  [[fo  deaooiinated  (tQm  the  Iflandic 
ikier,  a  fear,  or  rock,  (which  word  is  ftUl  in  ufe  in  the 
c6uoty  of  Lancaftcr  \)  ih«  town  ^f  O/to^  being  fituate 
under,  the  oiountain  wljiicb  ft  ill  beareth  the  name  of 
Orton^Scar*]  ,  . 

[NotCt  C^ngfs-hvid'ls  Ahc  fame  ?$  ihtkJngU  beaJ; 
from  the  Saxon,  rym'ffj^,  or  conjngy  Mrfaicb  (ignifieth  king  ; 
«Ad  hgafod^  bead.] 


/^Blations,  ofFerings,  preftations,  penfions  and  other 
^^  church  dues  not  properly  tithes^  are  treated  of  un^ 
der  their  refpe£live  titles. 

I.  Origin  of  tithes  in  England. 

II.  Of  the  feveral  kinds  of  tithes,  with  their  na* 
ture  and  properties. 

III.  Of  what  things  tithes  (ball  be  paid ;  and 
therein  (^  exemptions  and  difcharges  from 
tithes. 

IV.  Of  mcdus*s,  or  exemptions  from  payment 
of  tithes  in  kind  y  and  therein  of  cuftom  and 
prefcription. 

V.  Of  the  feveral  particulars  tlchable. 

VI.  Of  the  fetting  out,  and  the  manner,  of  taking 
and  carrying  away  of  tithes. 

VII.  Tithes  bow  to  be  recovered* 

VIII.  Tithes  in  London. 

I.  Origin  of  Tithes  in  England. 

What  was  paid  to  the  church  for  feveral  of  the  firft 
ages  after  Chrift,  was  all  brought  to  them  by  way  of 
offerings  ;  and  tbefe  were  made  either  at  the  altar,  or  at 
the  colle£ljonf|  or  elfe  oecafionatly.  Pridiaux  ontitba^ 
J39. 

Afterwards^  about  the  year  794,  Ofia  king  of  Mprcia 

(the  moft  potent  of ,  all  the  Saxon  kings  of  his  tbase  in 

^     .  Dd4  thia 
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this  ifland)  made  a  ]aw>  whereby  he  gave  vpto  the  church 
the   tithes  of  all   his  kingdom  ;    which,  the   hiftoriaos 
tell  us,  was  done  to  expiate  for  the  death  of  Ethelbert    f 
king  of  the  Eaft  Angles,  whom  in  the  year  preceding  he 
had  caufed  bafcly  to  oe  murdered.   A/.  165. 

But  that  tithes  were  before  paid  in  Englan^l  hf  way  of 
oiFerings,  according  to  the  ancient  ufage  and  decrees  of 
the  church,  appears  from  the  canons  of  Egbert  itrchbi* 
Ibop  of  York  about  the  year  750;  and  from  ap-epiftle  of 
Boniface  archbi(hop  of  Mentz,  which  he  Wrote  to  Cutb- 
bert  archbifliop  of  Canterbury  about  the  fame  time  ;  and 
irom  the  feventecoth  canon  of  the  general  council  held 
for  the  whole  kingdom  at  Chalchutb,  in  the  year  787. 
But  this  law  of  OfFa  was  that,  which  firft  gave  the 
church  a  civil  right  in  them  in  this  land  by  way  of  pro> 
perty  and  inheriftmce\  and  enabled  the  clergy  to  gather 
jind  recover  them  as  their  legal  due,  by  the  coerckm  of 
the  civil  power.  U.  1 67. 

Yet  this  eflablifhment  of  OflFa  reached  no  further  than 
to  the  kingdom  of  Mercia,  over  which  O&a  reigned; 
vi^til  Ethelwulph,  about  fixty  years  after,  enlarged  it  for 
jhe  yholp  fcalm  of  England.  M  167. 

# 

II.  Oi  the  feveral   kinds  of  tithes,    with  their 

nature  and  properties. 

DWifioBoftitbei  -    I.  Tllhcs,  with  regard  to  the  feveral  kinds  or  nati(ref, 

into  p'B^il       are  divided  into  pradtaly  mixty  and  pgrfonal : 

mm  lad peifon.  •     Prgedial  iUhcB  are  fuch  as' arifc  merely  and  immediately 

*  from  the  ground  $  .as  gr^in  of  all  forts,  hay,  wood,  fruits, 

herbs :  for  a  piece  of  land  or  ground  being  called  in  latin 

ffieiium  f  whether  it  be  arable^  meadow,  6r  pafturc),  the 

fruit  or  produce  thereof  is  called  pradial^  and  confequeotly 

the  tithe  payat^k  for  fuch  4nA$ial  pro^upp  js  .called  a 

f  radial  tithe.  fVatf.  c,  4^. 

Mixt  tithes  are  thofe  which  arife  not  immediately 
from  the  ground,  but  from  things  immediately  nou- 
liQied  by.  the  ground,  as  by.  means  of  goods'  depaftured 
thereupon,  or  otherwife  nouriQied  with  the  fruits  there* 
of ;  at  coltsi,  calves,  lambs^  chickens,  milky  cbeefe,  egg'y 
If^atf.  c.  49. 

Peribnal  tithes  are  fuch  profits  as  do  arife  by  jthe  hooeft 

labour  and  induftry  of  man,  employing  tinfelf  in  fose 

^  perfonal  work,  artifice,  or  negotiation :  being  the  tenth 

part  of  the  dear  ^aiot  after  charges  dcd^Aod*    J^f/« 

a.  Tithes, 


« 
• 


1.  Tithes,  With  regard  to  value,  are  divided  into  greai  nlvifionof  tithes 

tnijmall:  'T\KivL^.^^ 

Great  tithes  ;  as  corn,  hay,  and  wood,     Dtgge^  part  2.  "  . 

tf,  I.         ^ 

Small  tithes ;  as  the  prsedial  tithes  of  other  kinds,  to« 
gether  with  thofe  which  are  called  mixt,  and  perfonal. 
.  Gibf  bbi. 

But  it  is  faid  that  this  divifion  may  be  altered,  (i) 
By  cuftom ;  which  will  make  wood  a  fmall  tithe,  under 
the  general  words  n^inutx  decimae,  in  the  endowment  of 
the  vicar.  (2)  By  quantity;  which  will  turn  a  fmall 
tithe  into  great,  if  the  parifii  is  generally  (own  with  it. 
(3)  By  change  of  place;  which  makes  the  fame  things, 
as  hops  in  gardens  fmall  (itbes,  in  fields  great  tithes. 
But  this  feems  to  be  con  trad  i<Sted  in  the  cafe  of  li 'barton 
and  Lijle^  £•  5  /^.  where  the  tithe  of  flax,  tho'  fown  in 

freat  fields,  was  adjudged  to  the  vicar  as  a  fmall  tithe, 
folt  chief  juftice  (who  was  of  another  opinion]  being 
abfent.    j^  Mod.  1 84.     Gibf,  663. 

And  Dr.  Watfon  is  of  opinion,  that  the  quantity  of  land 
within  any  pariih  fowed  with  any  thing,  cannot  make  the 
tithe  of  another  nature  ;  and  that  what  is  called  fmall 
tithes  fermeth  to  be  in  refpefl  of  the  thing  itfelf,  and 
not  from  the  fmall  quantity  of  land  fowcd  therewith, 
^hereby  the  tithes  thereof  are  but  fmall,  and  of  little 
value;  for  if  that  were  to  be  the  rule  to  determine  what 
Ihall  t>e  faid  to  be  fmall  tithes,  then  corn  and  hay  in 
fotne  places  might  be  accounted   fmall   tithes*  .   IVatf, 

€.  39- 

And  according  to  this  latter  opinion  the  law  is  now 

fettled ;  namely,  that  the  tithes  are  to  be  denominated 

great  or  fmaH  tithes,  according  to  the  nature  and  quality 
lereof,  and  not  according  to  the  quantity.  As  in  the  cafe 
of  Smith  and  IVyat^  July  21,  1742  (/).  A  bill  was  brought 
by  the  re£l6r  of  a  parifh  in  EfTex  for  the  tithe  of  potatoes 

ibwn  in  great  quantities  in  the  common  fields,  and  there- 
ore  claims  it  as  a  great  tithe.  The  defendant  the  vicar 
infifts,  that  notwithflanding  it  is  fown  in  fields,  it  dill 
continues  a  fmall  tithe,  and  the  quantity  makes  no  differ- 
ence.    By  the  lord  chancellor  Hardwicke  :  The  quefiion 


(/*)  This  do£lrine  is  alfo  recognized  by  Ch.  6.  Comjaj,  10 
the  cafe  of  IFallii  v.  Paim  and  Umierhill,  Com.  Rep,  633, 
BnnB.  344,  And  in  Sims  v.  Benmt,  in  Dom.  Proc.  J762. 
I  tiro.  f.  C.  386,  fcf  inf>af  v.  7. 
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i$f  whether  potatoes  planted  ia  fields  are  great  or  fmatl 
tithes.  Fotatof^i  in  tbeir  nature  are  fmall  titAca  ;  then  the 
€|'oe(lfon  will  be,  whether  they  receive  any  alteration  of 
iheir  ri^ht,  by  cultivatiog  in  greater  or  fmailer  quaintities. 
When  the  diflindion  of  great  and  Tcnall  tithes  was  at  firft 
*  fettled,  probably  it  was  upon  this  /ou&dation,  that  the 
former  yielded  tithes  in  greater  quantities ;  and  the  (pecies 
of  tithes^  which  were  called  foiall,  produced  but  in  fmall 
quantities*  tho*  it  might  be  arbitrary  at  firft,  yet  it  hath 
grown  into  a  rule,  and  fi)(ed  fo  for  the  fake  of  certainty. 
Jf  this  fort  of  roots  (hould  be  called  fmall  tithes  when 
planted  in  gardens,  and  great  when  planted  in  fields,  it 
would  introduce  the  utmofl  confufion,  and  muft  vary  in 
every  year  in  every  parifii.  If  the  quantity  will  turn  fmall 
tithes  into  great,  why  will  it  not  turn  great  tithes  into 
fmaU,  when  the  quantity  of  great  tithes  is  but  fmall  ? 
Upon,  the  whole,  his  lordlhip  was  of  opinion,  that  the 
tithe  of  potatoes,  in  whatever  quantity,'  is  a  fmall  titbe^ 
and  decreed  accordingly.  %  Atk.  364. 
TitfceffdlniMd  3*  It  is  faid  by  lord  Coke  and  many  others,  that  be* 
totkepopcr       fore  the  council  of  Lateran   in  the  year  1180,  a  man 

might  have  given  his  tithes  to  what  chi^rch  or  mooaficrj 
he  pleafed. 

But  this  Dr.  Prideaux  doth  utterly  deny,  for  two  rea- 
fons';  1.  Becaufe  of  the  abfurdity  of  the  thing;  for  all 
the  laws  which  had  been  made  for  tithes  would  have  fig* 
nified  nothing,  if  no  one  had  been  certairtly  invefied  in  a 
right  to  them  ;  for  in  fuch  cafe,  no  one  could  claim  them, 
and  id  cafe  of  non-payment  no  one  could  make  procefs  in 
law. for  them  i  and  coofequently  no  one  having  afpecial 
right  to  demand  them,  it  muft  have  followed  in  pradice, 
that  what  was  thus  paid  to  every  fpiritual  perfon,  would 
in  h(X  and  reality  be  paid  to  lione  at  all.  2.  Becaufe 
before  the  faid  council  there  were  in  this  land  many  ap« 
propriations,  whereby  the  tithes  of  whole  parishes  were 
afligned  to  convents  or  other  fpiritual  corporations  ;  all 
which  would  have  figntfied  nothing,  if  the  parifliioners 
had  been  at  liberty  to  pay  their  tithes  to  what  fpiritual 
perfon  they  fhould  think  fit.    Prid.  30a. 

fiut  be  that  as  it  will,  it  7s  certain  that  now  tithes  of 
,  (Tommon  right  do  belong  to  that  church,  within  the  pre- 
cinfts  of  whofe  parifli  they  arife  {g).  " 

,   It    ■  -  ■■ '  -II..  —  '''*        '"        ■     ii.-iii      I,    i» 

{g)  This  regulation*  correfpoodiog  with  the  a^ci^t.l^ 
of  toe  land,  9nz  eojoiiied  by  a  decrefa]  epidle  of  loDOcent  tha 
third  to  the  archbiihop  of  Canterbary,  in  the  year  laoo. 
£k  z  Inft,  641,  and  z  Bl.  Cm.  27. 

4.  Yet 
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,  4.  Yet  notwithftandiitg,  one  perfon  majr  prefcribe  to   Poitioaoftitiwi 
have  tithes  within  the  pari(h  of  another ;  and  this  is  what  wUhm  MociMr 
is  called  a  portion  of  tltbu.    Gibf.  663.  P»"*^ 

One  reafon  of  which  might  be,  the  lord  of  a  manor'ji 
having  his  eftare  extending  into  what  is  now  apportioned 
into  diftind  pariihes  ;  for  there  were  tithes  before  the  pre« 
fent  diftribution  of  pariflies  took  place. 

But  whatever  original  thefe  portions  might  havt,  they 
are  in  law  fo  diftin^  from  the  rectory^  that  if  one  whp 
hath  them  do  purchafe  the  re^ftory,  the  portion  is  not  ex- 
tinct but  remaineth  grantable.  But  as  to  the  cognizance 
Thereof,  the  cafe  being  between  parfon  and  parlbn,  and 
concerning  a  fpijitual  matter  j  that  belongs,  like  the 
cognisance  of  other  tithes,  to  the  ecclefuftical  courts 
Gib/:  663  {h). 

5.  Tithes  extraparochiaU  or  withiti  the  compafsof  no  TfHict  in  cztn. 
certain  parifh,  belong  to  the  crown.  By  the  canoolaw,  P»»^**  ?>•««* 
they  were  to  be  difpofed  of  at  the  difcretion  of  the  biQiop ; 
but  by  the  law  of  England,  all  extraparochial  tithes,  as  in 
federal  forefts,  do  belong  to  the  king,  ^nd  may  be  grant* 
ed  to  whom  he  will.  And  accordingly  they  have  been 
tdT»ny  adjudged  to  him,  not  only  by  feveral  refolutions 
of  law  ;  but  alfo  in  parliaoKnt,  in  the  cafe  of  the  prior 
and  bilbop  of  Cariiide,  in  the  i8rh  of  Edward  the  firft, 
concerning  tithes  in  Inglewood  foreft,  to  wit,  that  the 
king  in  his  foreft  aforefaid  may  build  towns,  afiart  lands 
(or  make  them  fit  for  tillage),  and  confer  thoife  churcheit 
with  the  tithes  thereof,  at  his  pleafure,  upon  wkomfoever 
he  pleafeih  ;  becaufe  that  the  fame  foreft  is  not  within  the 
Kmits  of  any  parilh.     i  Rolfs  Abr.  657*   2  Inft^  647. 

IJI.  Of  what  things  tithes  (hall  be  paid ;  and 
therein  of  exemptions  and  difcharges  from 
tithes. 

I.  Of  common  right  tithe«  are  to  be  paid  for  fuch  Thiafi tkat  19* 
things  only  as  do  yield  a  yearly  increafc  by  the  ad  of  God.  ^^  1^^\i- 
Waif  c.  46.    I  RoUU  Jbr^  64  X. 


w   m    *m 


(i)  If  a  portioD  of  tithes  be  pofleAed  for  150  years,  or  for 
fach  a  length  of  time  as  td  make  the  riglit  doubcfiii,  a  coarc 
of  equity  will  not  affift  the  plaioiiff,  by  diredting  an  iflue,  but 
he  mnft  eft^blifl)  his  right  at  law.  S^ot  v«  Jirtj,  I779t  cited 
inx  Jn/f.  311. 

Yet 
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Yet  this  rule  admits  of  fome  exceptions ;  as  for  indance, 

tithe  ii:  due  of  fafFron;  tho'  gathered  biit  core  in  three 

years  :  and  concerning  fylva  rxdua,  there  is  an  encry  ia 

•^       the  regifter,that  confuhaiions  (h^il  be  granted  thereof,  not* 

wtthftanding  that  it  is  not  renewed  cvctj  year.     Gibf,  669. 

Ooccintbejpr.       *•  Gcnerarly,  of  things  increafing  yearly,  tithes  (hall 

be  paid  only  ohc^  in  the  year.     GVi^.  669. 

But  this  rule  alfo  is.  not  uatverfally  true.  And  it  is 
evidently  againft  the  rule  of  the  canon  law ;  which  re* 
quireth,  that  if  feeJs  be  fo^A-n  upon  the  fame  ground,  and 
renew  oftner  than  once  in  the  year,  the  tithes  thereof  (haH 
be  paid  fo  often  as  they  renew  (/).  And  this  feemeih  fiill 
to  be  th«  law  ;  as  fn  the  cafe  of  clover,  for  inftance,  which 
reneweth  oftner  than  once  in  rhe  year,  tithes  thereof  (hail 
be  paid  as  often  as  it  dorh  renew. 
Thingt  of  the  j^  Qf  common  right,  no  tithes  are  to  be  paid  of  quarries 

^^^  of  ftone  or  flate,  for  that  they  arc  parcel  of  the  freehold,  and 

the  par  Ton  hath  tithes  of  the  grafs  or  corn  which  grow  upon 

the  furface  of  the  land  in  which  the  quarry  is ;  fo  alio, 

not  for  coal,   lurf,  flags,  tin,   lead,  brick,  tile,  earthen 

pots,  lime,  marie,  chalk,  and   fuch   like  ;  becaofe  they 

are  not  the  increafe,  but  of  the  fubfiance  of  the  earth. 

"  »         And  the  like  hath  been  rfcfolved  of  houfes  (coafidercd 

feparately  from  the  foil)  as  having  no  annual  increaie« 

Biit  by  particu'ar  cuftom,  tithes  of  any  of  rhefe  may  be 

payable.    2  hjl.  651. 

Thingi  hr^t  4«  By  the  common  law  of  England,  there  is  no  tithe 

naturv.  jue  for  things  that  are  ferx  naturx  ;  and  therefore  it  hath 

been  refolved,  that  no  tithe  (halt  be  paid  for  (ifh  taken  oik 
of  the  fea,  or  out  of  a  river,  unlefs  by  cuftom,  as  in 
Wales,  Ireland,  Yarmouth,  and  other  places:  neither, 
for  the  fame  reafon,  is  any  tithe  due  of  deer,  conies,  or 
''  ^ ■■■  ■    ^  ■■ . ■ .  ■  I  ■  I.  ■  ■  ■  ■ . ■  ■* — '        ■  .         -  . ■  — 

(1}  The-pafTa^e  of  the  car  op  iaw  quoted  by  Dr.Gibfon  for  this 
opinion  is  a  decree  of  Clement  111.  to  be  found  in  Jf.  3.  30.  21. 
Ex  parte  tan$nicoruM  tcclejia:  tua  nobis  eft  querela  prepcfita  fuod 
fuiiam  agricukoret,  (Hmjsmul  vel  ^iverfis  temforthux  atnei^  in 
etifem  borto  vel  agro  diuerfa  femina  ffarjtrtnt  ^  mon  nifi  de  umtu 
tlhrumftminumfruSibui  decimets  perfilvunt . — ManetamatqmeUemaa 
fi  neveris  rem  ialtter/e  babere,  agricuii&ret  illet  mt  de  ^mmbms 
preedmum  fruBibus  diet  mas  ab/que  diminutieme  ferfil^emit  eeeU^ 
JiafiUa  eenfura  comftllas.  But  thie  complafnt  there  made  is  for 
fowing  different  feeds  in  the  fame  ground,  and  payitg  tithes 
of  the  prodtice  of  one  only,  and  not  for  refufing  to  pay  differ* 
cnt  tithes  of  the  produce  of  the  fame  K^t^ ;  fo  that  th^aotho* 
rity  does  not  fupport  the  pofition.    Fid*  imfrei%  V.  It%  a.V  5. 

the 


the  Ukf.     But  \Viht  ttthe  thereof  be  Jue  by  cuftom,   it 
inoft  be  paid.     Be/gi,  p:  2.  e.  8.     2  7/^?.  651.  664.. 

5.  By  the  ftatutc  of  the  2  &  3  Ed.  6.  c,  13.  Allfuch  BairtaUni. 
barren 9  heath,  or  wnjl:  ground^  other  than  fuch  as  be  d't [charged 
from  the  payment  of  tithes  by  a^  of  parliameyit^  nhich  before 
tins  time  kavt  Vivn  barren;  and  paid  no  tithes  by  reajon  of  the 
fime  bqrrennefs^  and  now  be  or  Lerc  after  fhail  he  improved 
and  converted  into  arable  grauhd  or  meadoWyJhatl  after  the  end 
and  term  of  f even  years  next  ajter  fuch  'improvement  fully  ended 
and  determined^  pay  tithe  fn  the  co'  n  and  hay  growing  upon  the 
fame.     C  5^  •  * 

Provided^  that  if  any  fuch  barren  y  iva/le^  or  heath  grotmd 
bath  before  this  time  been  charged  with  the  payment  of  any  tithes^ 
and  the^fame  be  hereafter  improved^  of  converted  into  arable 
ground  or  meadowy  the  owner  thereof  Jhall^  during  the  f even 
years  next  after  the  fuid  improvement  y  pay  fuch  kind  of  tithe  at 
was  paid  for  the  fame  before  the  f aid  improvement*     f.  6. 

Barren]  Altho*  ir  doth  yield  fomc  fruit,  and  do  pay 
rhhes  for  wool  and  lamb  or  the  like,  yet  if  it  be  barren 
htnxi  as  to  agriculture  or  tiltagey.  which  this  claufe  meant 
fo  advance,  it  is  wirhin  this  aft.     1  hft.  655, 

Bot  ycft  if  the  grb^nd  be  not  apt  for  tillage,  yet  if  it  be 
not  of  rt^  owit  nstore  barren;  it  is  not  within  this  a6t. 
As  if  a  wood  be  dubbed  and  grubbed,  and  made  fit  for  the 
plough,  atid'  employed  thereunto:  yet  it  (hall  pay  tithes 
prefently ; '  for  wood  ground  is  fertile,  and  not  barren, 
2  hji*  656.     Bunb.  159. 

In  the  cafe  of  Stockwell  and  Terry^  July  14,  1748,  it 
^as  held  by  lord  Hardw'rcke,  that  fuch  land  only  is  with- 
in this  claufe,  as  above  the  neceflary  expence.of  incloflng 
and  clearing,  requires  alfo  expence  in  manuring,  before 
it  can  be  made  proper  for  agriculture ;  and  he  decreed 
tithe  io  be  paid,  on  its  being  proved,  that  the  land  bore 
better  corn  than  the  arable  land  in  the  pari(h,  without 
any  extraotdinary  expence  of  manure,     i  Vezey  11 5, 

fn  a  prohibition  between  Sharington  and  Fleetwood^ 
H.  38  EU%*  for  tithes  in  Orwell'in  the  county  of  Lancaf- 
tcr,  it'ivai-  rjsfblved,  tlrat  if  nfiarfli  meadow,  or  other 
land,  for  not  cleaniing  of  the  trenches  or  fewers,  or  by 
fiidifen  accident,  or  ir^undartion  of  waters,  be  furrounded  ^ 
or  by  ill  hufbandry  6r  unprofitable  neglfgence  any  land 
become  overrun  with  bufhes,  fur^e,  whins,  and  briers  j 
yet  are  not  they  or  any  of  them  faid  to  be  barren  land 
within^Xhis  ftaUute^  bccaufcuf  their  own  nature  they  are 
fruitful ;  and  tibc  parfon  (hall  not  by  this  a£l  be  barred  of 
^'s  tithes,  by  ti;*ie  til  hufbancfry  Or  negligence  of  the  owner 
or  pcifeflbr.     2  Infi,  6  j6, 

7  Shall 


4:6  ^itl^td. 

Abbey lan<)«  ^'  ^^'  abbots  and  priors,  and  o<her  chief  monks  ori- 

ginally paid  tithes  as  well  as  other  men,  until  pope  Paf- 
chal  the  fecond  exempted  generally  all  the  religious  from 
paying  tithes  of  lands  in  their  own  hands.  And  this 
continued  as  a  genera]  difch^rge,  till  the  time  of  king 
Henry  the  fecond,  when  popeHadiiah  the  fourth  reftraiii- 
ed  this  exemption  to  the  three  religious  orders  only  oT 
CifterciunS)  Templars,  and  Hcfpitalers  :  unto  which 
pope  Innocent  the  third  added  a  fourth,  to  wit,  the 
' Praemonftratcnfcs.  Arid,  this  made  up  the  four  orders^ 
which  are  commonly  callecf  the  privileged  orders;  for 
that  they  claimed  a  privilege  to  be  difcbarged  oT  tithes 
by  the  pope's  eftablidment,  ,....', 

Then  came  the  general  council  of  Lateran  in  the  year 
1215,  and  further  retrained  t)ie  faid  e^egiptiori  frooi  tithes 
of  lands  in  their  own  occupation,  to  tbofe  lands  wbicil 
they  were  iii  pofleflion  of  before  that  council. 

But  the  Cift'erciahs,  as  it  appeareth,  in  prbcefs  of  (Sine, 
did  procure  bulls  to  exempt  alfo  their  lands  which.  wcr( 
Icttch  to  farm  :  For  the  reftrainiog  of  which  prafii^e»  the 
fiatute  of  the  2  //.  4.  c.  4.  was  m^"dc  ;  by  which  it  wai 
ena£led,  tlia't  as  viell  they  of  the  faid  order,' as  a1I  other 
religious  and  fcculara,  which  Qiould  giut.che  faid  bulU  in 
execution,  or  frQm  thencefohh,ihoi|ld/purc^a[|e  ^ot1)cr 
fuch  bullf,  or  by  colour  thereof  (houJd  talcc  'advapta^ 
in  any  ohanner,  Ihoyltl  incur  a  prasmupire. 

So  that  this  fiatute  retrained  thein  froni  ^urchaChg  any 
fuch  exemptions  for  the  future],  aiid  as  to  the  reft,  left 
their  privilege;  as  they  were  before  the  fatd  ftatute^  chatb 
\to  fay,  under  a  limitation  lo  fgch  lands  only  as  they  liad 
before,  the  Lateran  council  aforefaid  ;  arid  it  is  certain  th^ 
obtained  many  lands  after  that  council,  which  therefore 
were  in  no  wife  exempted  :  And  alfo  the  faid  (latatc  Je/t 
them,  as  it  found  them,  fubje£i  to  the  paymeni  of  diye^ 
compofitions  for  tirhes  of  their  demefne  lands  made  wttji 
particular  refiors ;  who,  contefiing  their  privileges  even 
under  that  head,  brought  them  to  compound.  Wbick 
t\Vo  refttaints  were  alfo  ibilowed  by  a  third,  at  the  titne 
of  the  diflblution ;  when,- as  many  of  them  as  did  not  fall 
under  the  (latute  of  the  31  //•  B.  €^  13.  loft  their  exemp- 
tions,  there  being  no .  Javing  claufe  in  the  a^s  of  thdr 
diflblution  or  furrender  to  preferve  or  tp  reviv6  them. 

But  as^to  tbofe  which  were  diflblire^  by  the  31  /f.  & 
<.  13.  it  is  enaSed  as  followeth;  viz.  fPTferg  divtrs  Mutf 
priors^  4ind,  ^iher  M^cUfidJlU^L  govp^mrs  ,fiftb$,  mma^ut^ 
yAhathiii^  primis,  nunnerUs^  i$lUgiS^  bofpitalsj^  b§ufis  %f 
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friifs^  and  other  rellgUus  and  iccUJiaftical  boufei  oHj  plaa* 
diffilvii  by  this  aH^  havi  had'dSvirs  parfertagis  appropriatid% 
tiiiis^  ftnfionSf  and  p$rtiensg  and  aifo  wgn  acquitud  and  dif"  « 
charged  of  ihi  payment  of  tithes  for  their  monafleries  or  otfer 
riligious  and  ecciefi^ical  houfes  and  places  as  aforefaid^  manors^ 
meffuages^  lands^'  tenements  and  hereditaments  i  it  is  ena^ed^ 
Aat  as  weH  the  king  our  Jevirergn  hrd^  his  beirs  and fuuejfors^  / 

as  all  other  perfons^  their  Heirs,  and  affigns^  ivbo  fhall  have  any 
of  the  faid  mona/ieries^  ahbatbies^  priorieSfSutnneries^ceUeges^ 
iefpiealSf  bovfes  of  friers^  ar  other  ecclefiaftical  houfes  or  places^ 
fiUs^  circuitss  precim^s  of  the  fame  or  any  of  them,  ^r  anf. 
tnanorsy  meffuages^  parjonages  appropriate^  tithes^  penfions^ 
portions^  er  other  hereditaments^  ivhich  beUnged  to  any  fiuh 
religious  bemfe^  JhaU  hold  ated  ettjoy  as  weli  the  faid  parfenages 
appropriate^  tithes^  penfions^  and  portions  of  the /aid  mmafte'^ 
ries^  abbothies^  priories^  nunneries^  colleges,  hofpitato^  -houfes 
of  friers^  and  ether  reSgieus  and  ecclefiaftical  houfes  and 
places^  fttes^  circuits j  precin^^  tnanorsj  m$afes^  lands^  tene» 
mentSy  and  other '  hereditaments^  according  to  their  eftatef 
and  titles^  iifcharged  and  acquitted  of  payment  of  titbit^  as 
freely  and  in  as  large  and  ample  manner^  as  the  faid  laH 
abbots  priors  and  other  ecclefiajflical  governors  held  and  e^^^ 
joyed  the  fame.     f.  li.  *  " 

fiy  reabn  of  whi^h  difeharge  from  tithes  of  lands; 
which  were  given  to  the  king  by  this  adi  and  which  wer^ 
difcbarged  in  the  bands  of  rhe  religious,  it  hath  been 
more  ftriftly  inquired,  what  were  the  houfes  diflblved  by  1 

t6is  a&f  than  by  any  other  of  the  afia  of  diflblution^ 
which  will  beft  appear  by  the  following  catalogue : 

Catalogue  of  monafteries  of  the  yearly 'value  of  acoL 
or  upwards,  diflfolved  1>y  the  ftaitute  of  the  31  //..&•  and  '  '  .'^ 

by  that  means  capable  of  being  difcbarged  of  tithes :  lf|  ^\ 

which  are  the  followine  abbreviations: 

Ab.  Abbey ;  Pr  f^riory ;  C.  Auft.  Canons  of  St. 
Auftin ;  Bl.  M.  Black  Monks ;  Wb.  C.  White  dinons ;  1 

Ben.  Benedidines ;  Gilb!  Gilbertines ;  Praem.  Praemon- 
ftratenfes^    Carth.  Carthufuns;    Mon*    Monks;    Clun.^ 
Cluniacks;    Cift.  Ciflertians$  T*  in   the  time  of;   ab.        •     - 
about  the  year. 

Berkfhire. 

Monafteries.  Order.        Founded.  Valae. 

Reading  -^  Ben.  —  T.  Hen.  i.     —      1938  14    3 

Qufleham  Ab.        •--  C.  Auft.  13.  Ed,  3,       — «        285    o    o 

AbingtOQ  Ab*        ^*  Ben.  •—  720.  —      1876  xo,    9 

Vol,.  III.  £•  BedfQrd-' 


4iS 


Montfteriet. 

Newnham  Pr«  «»• 

Elmefton  Ab^  — 

Wardon  Ab.  — 

Chickfand  Pr.  — 

Dunftable  Ab.  •— 

Wooburn  Ab.  — 


Afhrug  Coll. 
Motlc;  Ab. 
Miflcndco  Abt 


Thorney  Ab. 
Barewel  Pr. 


St.  Wcrburgc'Ab. 
Combermeer  i\b. 


Bodmin  Pr.  — 

LaunceftoD  A6.      -^ 
St.  Geroiaiis  Ab.  •>- 

Carliflc  Pr,     -      — 
Holme  Coltrom  Ab. 


Darley  Ab. 

Ford  Ab. 
Newnbam  Ab. 
Dinkefwel  Ab. 
Hertland  Ab. 
Torre  Abw 
Btackfeft  Ab. 
IQimptbn  Ab. 
Taveftodc  Ab. 
B^oo  Pr» 


outfits.  ; 

Bcdfordfliire. 

Orden        Founded. 

C.  Auft.  T.  Hen.  i.     — 
Ben.  —  T.  W.  Conq. 
Cift.  —  1 1 39-  *■ 

C.  Auft.  T.  Hen.  i.      — 
Cift.  -.  T.  John.         ~ 

Buckinghamfiiire.     . 

C.  Auft.  T,  td.  I.        — 

C.  Auft.   1 1 12.  ~ 

Ben.  — r  1*93-  ~ 

Cambridgefhire. 

Ben.    —    97a.  •- 

C.  Auft.  1092.  -^ 

Chefhire. 
Ben.  —  1095.'  — 

Cift,  —  1 1 34-  — 

Cornwall. 
C.  Auft^  936.  — 

C.  Auft,  T.  W.  Conq. 
C.  Auft..T.  Ethdftan.  ^ 

Cumberlandk 
C.  Auft.  T.  W.  Rufus. 
Cift.  —  1135-  — 

Derbylbire. 
C.  Auft.  T.  Hen.  2.      — 

DevonOiire. 
aft.  —  1133.  — 

Cift.  —  ab.  124^.         — 

Cift.  —  laoi  — 

C.  Auft.  T.  Hen.  2.  — 

Pr«m.     T.  Ric.  i.  — 

Cift.  —  T.  Hen.  2.  — 

Cift.  —  T.  Edvr.  1.  — 

Ben.  •^961  -^ 

Clun.      T;  «cn.  x.  — 


Valae. 


1. 
293 

384 

389 


»5 
12 

16 


4. 
II 
II 

6 


212      3      5 

344  13    3 

391    18     2 


416   16     4 

437     6    8 
261  14    6 


411 
256 


12  II 
II  10 


•  » 


IC03    5  II 
225     9    7 


270    0  II 

354    o  " 
243    8    0 


418    3  4 

427  19  3 

a3«  «4  5 

374  10  * 

227    7  8 

294  18  6 

306    3  2 

^96    O  II 

460  II  1 

241  17  9 

901    s  7 

502  12  9 

*    Dorfct- 


MoMflcricB. 

Abbotfbitry 
Middleton  Ab. 
Tarrcnt  A1>. 
Shafton  Ab. 
Cerne  Ab. 
SbcrburD  Ab. 


St.  Cuthbert  Ab. 
Tidmouth  Pr. 


Berking  Ab.  — 

Stratford  Langthorn  Ab. 
Waltham  Ab.        — 
Waldcn  Ab.  — 

St.  OfwiihAb.       — 
Colcbeftei  Ab.       — - 


Briftol  Ab:  ^ 

Hayles  Ab.  — 

Winchcomb  Ab.  — 

Tcwkcfbury  Ab.  -^ 

Cirencefier  Ab.  — 
Kiogfwood  Ab..  •  — 

Gloucefter  Ab.  — 

Lantbony  Pr,  — 

• 

St.  Swtthm*8  Winton  Ab. 

Hyde  Ab;  *- 

Wherwdl  Ab.  ~ 

RomiSey  Mon*  — 

Twioham  Pr»  — 

BellolocoAb,  — 

Southwick  Pr.  ^- 

TicbfieldAb.  ~ 

St.  Albans  Ab.  — 

St.  Ncots  Ab.  — 

&aii)fiBy  Abu  «- 


DorfoUbm.  • 
OfAer.        Fosaded. 

Ben.  — ^  ab,  1016. 
Bfin.  —  T.  Ethclftan. 
Gift.  —  By  Hen.  3. 

Ben.-  4-T  94^*  ^* 
Ben.  —  T,  Edgar. 
Ben.  —  ab.  370. 

£)urham. 
Ben.  — -  ab.  842. 
Ben.  — . ^ 

Eflex. 
Ben.  —  680. 
Gift.  —  II  iS* 
C.  Auft.  ab.  1060 
Ben.  —  XI36. 
C.  Auft.  II20. 
C.  Auft.  T.  Hen.  i. 


Gloucefterfliire. 
C.  AulK.T;  Hen.  i. 
Citt.  ^  1^46. 
Ben.  — ;    787. 
Ben.  —    715. 
C.  Auft.  T.  Hen.  i. 
Gift.  —  1^39.- 
Ben,  •*-    680. 
C.  Auft.  1136^ 

Hampftiiie. 
^cam.  —  6j4 
Bcij.  —  By  Al/red. 
Ben.  —  By  Edgar. 
Ben.  —  907. 
G.  Auft.  Be/Qre  1042. 
Gift.  — r  1024. 
G.  Anft.'T.  Hen.  i. 
Pr^Bixi.     T.  Hen.  j. 

Hertfordftire. 
Ben.  —  755. 

Huntingdonfliire. 
Ben.  —  ab.  T.  Hen. 
Ben.  — -  969. 


41  gr. 


V.]ae. 


I.   >• 
390  19 

ai4  7 
1 1 66  8 

5'5  »7 
682  14 


1366  10 
397  '« 


i. 

2 

« 

IX 

9 

9 

10, 

J 


862 
677 


12 

16 

,1 


—   523  17 


•670 

257, 
759 

»59» 
1051 

244 

1946 

641 


»3 

7 
It 

I 

7 
II 

5 
»9 


—  1507  17 

—  865  18 

•-  339  8 

—  393  10 

—  3«a  7 

—  326  13 

—  <»57  4 

—  24^  16 


3 

X 

t 
a 


IX 

8 

9 

■5' 

t 

X 

9 
It 

o 

7 
10 

•0 
4 

X 


f—   2102  7  I 


241  II  4 
1716  12  4 

^Xcnn 
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I  /.- 


St.  AufttosCanr* 
liedisPr.* 
feveffliam.  Ab« 
Boxley  Ab, 
Roffen  Ab. 
Mailing  Ab« 
Dertferd  Ab. 


iVballeyAb.         -* 


littcefter  Ai>t 
Croxden  Ab. 
Liunda  Abb 


lincolfl  St.  Cath.  Pr, 
Kirkfleed  Ab.  » 
^eiley  Ab.  — 
Thornton  Ab»  — * 
Barney  Ab.  — - 

Croyland  Ab.  —- 
Spalding  Ab.  -r* 
Semprtngham  Ab«  — 
Bpwortb  Mon.      r-* 


Kent. 
Order.  Foatided. 

Ben/—  605. 
C,  Auft.  1 1 19. 
Ctun.  1 147* 
Cift«  —  1144* 
Ben«  -*  6oo. 
Ben.  «-  By  Edmund. 
C  Auft.  137  a. 

Lancafhire. 
Citt.  — *  117a. 


Valok. 
1.   t.  i. 

H«3  4  If 

362  7  7 

286  la  6 
204.  4  II 
486  II  5 
ai8  4  2 
380  o  o 


—   321  9  I 


LeiceSerlhire. 
C*  Auft.  1143* 
Pwrn*     ab.  R.  I. 
C.  Aaft.  T.  W«  Rufus. 

Lincolnfliire. 
Gilb.  —  T.  Hen.  2.  .   • 
Gift.  — -  11I9. 
Gift.  *-  1142. 
G.  Auft.  11392. 
Ben.  —    712. 
Ben,  —     7i6. 
Ben.  —  105a. 
Gilb. —  1148. 
Garth.     1386. 


London  and 
St.  John  Jerufalem  Pr. 
St.  Barth.  Smtthfield. 
St.  Mary  Bifliopfg.  Pf. 
Glerkenwell  Pr.     — -     • 
London  Minors.    — 
Weftminfter  Ab.    — 
Sion  Ab.  *- 

London,  a  houfe  of. 
St.  Glare  wiiht.  Aldg.  Mon.  ' 

St.  Mary  charter  houfe.       Garth. 
St.  John  Holiwell.  Bl.  M. 

f      St.  Mary  £aft  Smithf.  Ab.  Gift.  — 


G.  Auft. 

Ben.  — 
Ben.  ^^ 
Ben.  — - 
G.  Auft. 

Garth. 


Middlefex. 

1 100. 
>  1 102. 

1187. 

T.  Stephen. 

T.  Ed.  I. 

T.  Edgar. 

By  Hen.  5. 

T.  Ed.  3. 

1292. 

'379- 

1318- 
1360. 


Thetford  Ab. 
Wya^indham  Ab. 


Norfolk. 
Glun.       1103. 
Ben.  -—  ii39« 


91}  H    5 

385    o  10 

399    3    3 


202  5    o 

286  2    7 

217  %    4 

594  n  «o 

366  6     I 

1803  15  10 

761  8  II 

3»7  4    ' 

237  IS    2 


2385 
653 

478 
262 

•  318 

347* 
1731 

642 
418 

736 

347 
60  a 


12 

IS 

6 


O 

8 
o 
8 
2 
I 
It  to 


o 
6 
o 

5 

2 

4 
4 
S 
7 

I 


312  14   4 

III  16    6 

Httima 


%iil^tsi. 


MoBafterfei« 

Hulmo  Ab,  — 

Wcfterham  Ab.  ~ 

Walfingham  Ab.  — 

Caftle  acre  Ab.  — 

Wcft.acrc  Ab.  — 


Burg.  St.  Peter  Ab. 

Pipcwell  Ab. 

St.  Andrews  Pr.    - 

Sulby  Ab.  - 


Lenton  Pr. 
Thurgarton  Pr. 
Welbeck  Ab. 
Warfop  Pr. 
Bella  Valia  Pr. 
Newfteed  Pr. 


Order. 


FoDoded. 


Ben.  — .  By  Canute.  •♦  — 
Praem.      T.  Hen.  2.     *— 
C.  Auft.  ab.  T.  Stephen. 
Clun.        1090.  •— 

Clun.       T.  W.  ilufus. 


Northamptonfliire. 
Ben.  —  By  Rofere  king 
of  Mercia.'    - 
Gift.  —  1 143. 
Clun.     '  1067. 
Praem.      T.  Stephen. 
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Valor. 

1.        t.     d. 

228    O 

306  II 

260  13 


o 
o 
6 

4 
7 


—       as 


1721  14  o 
286  II  8 
263    7  |i 


Notfinghanyfliire. 

Clun.       T.  Hen.  i. 

C4  Auft.  T.  Hen.  1. 

X:,  Auft.  T.  Stephen. 

C.  Auft.  — — 


«-  Carcbr     ab.  16  Ed.  3. 

—  C.  Auft.  T.  Ed.  3.        — 

The  two  laft  are  under  v^ue  in  Dugdale,  but  thus 


319    5  lb 

»59    9    4 
a49    6 

239  'o 
227  8 
219  18    8 

by  Sucttila 


3 

s 

o 


Northumberland. 
Tincnouih,  a  cell  to  St.  Albans,  a  nunnery. 


Oodftow  Ab. 
Bynf (bam  Ab. 
Orney  Ab. 
Thame  Ab. 
Oxford  Pr. 

* 

Dorcheficr  Ab. 


Oxfordfiiire. 

—  Ben.  —  T.  Stephen, 

—  Ben.  —  ByEthelred. 

—  C.  Auft.  T.  Hen.  i. 
^  Cift.  —  T.  Hen.  i. 

—  ■  ■  Bef,  Conq« 
-^  C,  Auft.  635. 


—       Sn    4    I 


274   5  10 

441  12    2 
654  10    a 

%S6  13  XX 
224    4    8 

%i9  xa    o 


Hagbmpnd  Ab.  »« 

Liiteibun  Ab.  — 

■ 

Wigmore  A^.  — 

Wenlock^r.  -^ 

Salw>A^*  — « 

Ksles  Owen  Ab.  — 


Glaflenbury  Abt     "^ 
Brqwton  Ab.         -^ 


Shropfiiire. 
C.  Auft.  II 00. 
C.  Auft.  By  £iaeda»  king 

of  Mercia. 
C.  Auft^  1 1 72.  — » 

Clun*      Ii9(f  or  before* 
C.  Auft.  io8u  .— 

Prsem.     T.  John.        ~ 

Somerfetfliir^. 
Beb.  —  About  300.      *« 
C«Auft.  ab.  T.  Conq, 
Ec3 


—       aj9  13    7 


$a9  3    t 

a67  2  10 

401  o    7 

615  4    3 

337  15    6 


53"    7    4 

439  „^    « 
Hcntoo 


\ 


^22 

Monafteriei. 

Henton  Pr. 
Witham  Pr. 
Taunton  Pr. 
£atb  Ab. 
Keynfiiam  Ab» 
MichelnevAb. 
BucklandPr. 


Dela  Cres'Ab.       — 
^  Burton  up6n  Trent. 
Croxden  Ab,  — ^^ 


%ii^tl$. 


Order. 


Foanded. 


Cartb-  T.  Hen.  3. 
Carth.  By  Hen.  2. 
C.  Auft.  T.  Hen.  i. 
Ben.  —  T.  Hen.  3. 
C«  Auft.  T.  Hen.  i. 
Ben.  —  740. 
Gift.  —  T.  Ed.  I. 

§taiFordfliire. 
Cift.'—-  HSJ. 
Ben.  *—  T.  Eadred. 
Cift. 


Valoe. 


1. 

»48 
215 

a86 

617 

4'9  I* 

447     4 
223     7 


s. 

«9 

•5 

8 

2 


127 
267 


S 
14 


i. 

X 

o 

10 

3 

3 
II 

4 


o 
3 


$t.  Edmund ibnry A b. 
BuUey  Ab.  — 

Sibeton  Ab.  — 

Ixwortb  Pr.         •  «— 


Merton  Pr.  - 

Shene  Pr. 
Chertfey  Ab. 
Newark  Pr. 
St.  Mary  Ovtrs  Ab, 
^ermundfey  Ab.    - 


I^ewes  Ab. 
Roberts  bridge  Ab. 
Batcaile  Ab. 


Combe  Ab.  -^ 

'Keftcl  worth  Ab.  — 

M«ryva}  Ab.  — - 

Kuiicaron  Mon.  — 


Malmfbury  Ab.  -  •— 
.  Bradenftock.  Pr.  — 
£(lington  Pr.         — 


Suffolk. 

« 

Ben.  —  '1020. 
C.  Auft.  1171. 
Cift.  ^^1150. 
C.  Auft.  T.  W.  Conq. 

Surrey. 
C.  Auft.  1414. 
Cartb.      1 414. 
Ben.  —     666. 


C.  Auft.  iio6. 
C.  Auft.  iio6. 

Suflex. 
Clun.      T.  W.  Ruf. 
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t  Ae<  the  dM  Af  th^^flbtetion,  the  relig^oos  ifCie  difU 
dWgof  iftM'  )>iiym^tf)r  of  ciclict  ()iree  fcTeral  «»|f9| 
eiHicr  1^  tlie'po)»e1tNi)l9,  or  by  chcir  ordrr  as  afiafcM* 
<^%]FCo«i^rsitofi ;  ^vliich  dirchgrra  would  hare  vMiiflied 
ah4  tx^Hcd^Wiih  fiie^i^rku^hlK)di«t  ^ptoncooto  fkcy  wbto 
amicxed,  *  (f  Ibef*  bax^  Mt  bcao  coatiitued  by  tke  (pccttt- 
dAi^^bttvdaiaaitf^Af4(a*  irltap^n^  to  tbofe  which  were 
d?flBAvetS'4y  tb«>cNei' ^atutei  of  *dif^|l«tioo,  6ir&wu^o( 
fitch  elafbfi^;  >  And liy  thi  Aidctaiiia alio w creited  %vac«r 
diTcbirge,  \yAA^ihWM -ftorbcfbrc  «r  tbe  cobomo  lawv  tbfi 
is*  M''7  ^  ^A#  pofff^m  of  Che  parfonage  and  land  -tilbabil^. 
in  tbe  dune  baandc'^foe  il  il^  motOaAery  oc  the  tunc  o( 
tbe  dfffi>iocioii/owaoitjfed^  tbriaiMii  and  redory»  asd. 
had  paid  no  liftbfes  <mibln  tbr  memory  of  man  for 
tbetiuidti  thofrianAihdll.liDv  bt^^^eiippied  frompafp 
tneot  of  thlie^  by  a  fuppofedpetpetuiil  uaiiy  of  poflfi^on; 
becavfe  rhe  fiune  ^ptxbx»  ah^r  bod  the  lands,  having  alio 
the  parfonage,  they  cquU  not;  pay  (icb^  tq  (heaifc]vei| 
G^d.^l*    J^ffh.  24t9  t^S^ 

3ut  tbo'  by  fticb  Union  the  perfons  To  pofl^^  ^rerc 
difcbarged*  from  the- payment  of  ciihesy  yec  th^  Ij^iida  were 
not  abfoiutely  difchargcd  of  tbe  tithes  :  for  upon,  a^b)  dif- 
union  that  might  happen,  tbe  patymem  of  tithes  ag^n  xev 
vived  :  fo  tbat  the  iinion  only  fufpended  tbe  paymentt 
but  viras  no  ab(blute  difcharge  of  the  tithes  thcmfelves^ 
And  therefore  fucb  union  is  not  to  be  pleaded. as  a  dif« 
chacgc  frqm  tithes^  bi^t  only  as  a  difcharge  from  the  pay* 
ment  of  tithes.     B^b*  ^48. 

And  fuch  unioo  vnull  app^ear  to  have  had  th^fe  fo^r 
qualities:  Firft,  it  muft  have  beenji^s  that  is,  claimed 
by.righc,  and  good  and  la^fstl  title ;  and  not  by  difieifi^ 
or  other  tortiojUf,  ujyub,.oc  unlawful  a<3:.  for  fucb  ao 
uivion  wou|d  not  have  been  a  good  difcharge  within  the 
il^tute.  Secondly,  it  mufl  have  been  iqualy  that  is, 
there  n>u(l  have  been  a  fee  figiple  both  in  the  lancfs  and  io 
the  tithc^;  as  well  of  the  land^  ujpn  whrch  the  tithes 
are,  as  of  the  parfonage  or  redory ;  for  if  thofp  religiou^s 
perfons  had  held  but  by  leafe,  that  had  opt  been  fuc^  a 
uiuty  as  the  ftatute  intended.  Thitdlyj,  it  mi^ft  ^av^  been 
/r€0i  that  is,  free  from  the  paymei^F  of  any  tithes  in  any 
manner:  for  if  theabbo^,  or  thfir  farmeis,  or  their  te-  - 
nants  at  wili  or  for  years,  had  ^aid  any  manner  of  tifh^ 
befpire  the  diffolution ;  itmay  be  alledgrd  as  a  fufficient  bar 
to  avoid  the  unity  pleaded  m  diffb^r^jQf.titbfs.  Fourth- 
ly,, it 'muft  have  been  pirfgtual^  time  out  of  mind,  that 

tocl^ 
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Ibeh  reKgioiis*  honres  were*  endowed^  and  fuch  relipoot 

dDfts  muft  have  had  iii^their  hands  hocb  the  reAory  and* 
^Hmited,  perpetually,  and  withouc  imirrffttpctOQt  he* 
ftfrethe  memorf  of  nao,  or  (as  it  feeois  aecordiog  Coslie^ 
role  of  the  commcn  law)*  hefbre  the  firft  year  of  king 
Riehacd  the  fifft,^  difchtrged  of  tiihaa  ^  for  if  hy  any  i»- 
cordsi  or  ancieot  deedsi  or  other  legal  evidence,  it  can  he 
flkndirco^appesv  that  either  the  lai^s  or  the  reAbry  cam* 
f9  ahe>  abhey-fince  rtiR  ikid  firft  yeisr  of.  king  Kichaad 
theriicAi^  fochn  teioir  cannot  he  -fiiid  t^  J^  |wrp^iial« 

^  AM'-mOttotrr,  the  lands  of  ftich^  bbufaa  diflUved  ea 
afUitfaid,  Ih^ll  he  free  from  die iHiymen^  of  tithea  only  fo 
Mr,  as  they  "wttt  free  in  the  hnnds  of  the  churchmen, 
rne^dy;  whtlft  they  are  in  the  htndsaod  manurance  of 
the  btrnere  therec^f  i  and  therefore  tt  is  neceflarv  ibr  the 
.  pirry  who  woufd^  have  t^e  advantage  of  this  privilege,  ck-  . 
nrefsly  to  fltew  and  ater,  that  the  bnds  are  in  his  bands 
and  manurance :  for  to  fay  chat  he  is  feifed  of  the  lands 
j^  not  fuflktem;^for  hemafbe  feifed  thereof,  and  yet 
ahbthef  manure  them*  Compuj  498^  Fox  and  Bardwellf 
£.  8  G.  2.    1f^0»J.  h.  a,  r.  2, 

It  liath  bieen  held  alfo,  that  a  tenant  in  tail,  who  . 
bath  an  eft^te  of  inheritance,  fliall  be  difcharged  irt  vir- 
tue of  the  ciaufe  aforefaidy  fo  long  as  be  occupies  the 
fame  himfelf ;  but  that  unity  of  i)ofleffidn  doth  not  di£* 
charge  a  copyholder  (though  a  prior  in  that  cafe  mw^ 
feifed  in  fee  of  the  manor  of  which  it  was  parcel,  and 
was  alfo  impropriator) ;  much  lefs  a  tenant  for  life  or 
years.  Qibj^  673*  (For  In  fuch  cafe,  the  pofleffion  is 
^n  the  copyholder  or  other  tepanc,  and  not  in  the  land« 
lord  or  I^iiqr  \  and  coofequently  it  is  not  m,  i^oity  of  pof- 
fcfljon  (s).] 

But  it  is  otberwife  wifb  regard  to  the  king}  whofe 
farmers  (hall  be  difcharged  of  fuch  tithes,  as  the  fpiritual 
perfons  were,  becaufe  the  king  cannot  cultivate  the  landa 
himfelf.  And  fo  long  as  the  king  hath  the  freehold,  hla 
farmers  IhaJI  baY9  fuch  privilege :  but  if  after  having 
ieafed  them,  he  (ball  fell  the  fame,  or  (hall  grant  over  the 
reverfion  \  (h^.  the  farmers  (hall  pay  tithes.  And  it  hath 
been  faid,  that  this  privilege  extends  no  further  than  to  the 


t^ 


{0)  Hadfti  I7^«    ttbcr$  219.  534. 

king's 


(iqg's  lempis  at  will  I  not  to  tcoaiHa  for  life  or  ycm« 

Gii/.  673.     £«^«  282,  3.  (p) 

Upoa  the  whole;    Not  all  latidi  that  belonged  tvthe 
leligious  houfcs  in  general  are  difcburged  (torn  tkhea; 
^  but  only  fucki  lands  are  capable  of  difcbarge,  a»  belonged 

to  the  houfes  which  were  diilblved  by  the  ftatnte  of  the 
3f  i/.  9*  And  not  aH  thofe  Unds,  which  belonged  to  the 
Mligious  houfes  di/&>Iyed  by  that  ftatute  ate  dilcDatged 
from,  tifhea  $  but  only  fucj^  of  them  at  were  difcba^ed  a| 
the  time  of  their  diflblirtion..  J^ut  what  fiiall  be  fiifitieai 
eTidence  of  fuCh  difcharge,  and  of  the  manner  of  Aach 
difcharge,  th^  is,  whether  by  order,  hull,  compofition, 
or  unity  of  pofleifioa,  at  this  diilance  of  time,  ieemetb 
difficult  to  determine  with  preciiioB;  at  ftrii^ne^  of 
proof  may  be  more  or  lefs  requtfitc^  according  to  the  par- 
ticular circomflances  of  the  cafe. 

In  the  cafe  of  the  archbtjbop  of  Tori  oniDr^  Ht^Ur  agaanft 

Sir  MiliS  StapUhn  and  athcri,  Feb.  21 9.  1 740;  it  was 

faid  by  lord  Hardwickc,  that  the  evidence  of  exemption 

depends  upon  ufage,  and  a  pofterior  ufage  is  evidence  of 

1   -      ^        ^^^  preceding,  for  nooiher  can  be  had.  2  jltkyns^  137.  U\ 

Amu^t  ae.  9.  Af.  ,4  C,  %.,Compcjr%  cafe.     It  was  held,  that  the 

king  is  not  by  virtue  of  bis  prerogative  difcharged  of 
ttthe»  for  ancient  demefnes  of  the  crown,  but  that  as  per* 
fona  mixta  he  ia  capable  of  a  difcharge  de  non  deciman- 
do  by  prefcription,  as  well  as  a  bilhop.     fioc  if  the  king 


r^^^}\^^Tf\^  !'  ^''^''^  V  ^^;  ms^  Ar^.  291.  Lon! 
Itardwickc  declared  his  opinion,  that  jf  lands  appear  to  have 
been  part  of  the  poiTeOyon  of  ajiy  of  the  great  moDaftertei 
(which  were  diflblved  by  ftat.  31  H.  8.)  and  there  is  no  evi- 
dewce  of  the  payment  of  tithes  for  thofe  ianda  at  anv  ttae 
courts  will  <fonfider  them  as  difcharged,  by  fome  war  or  other' 
before  the  diflblotion  in  the  hands  of  the  abbot,  ic.  .  and  that 
it  is  fufficient  to  alledge,  that  they  were  part  of  the  poflef- 
fions,  &c.  and  were,  at  the  time  of  the  diflblntioo,  bypit- 
fcnption,  compofition,  or  by  other  lawful  ways  and  ineans, 
difcharged  Trom  payment  of  tithes.  See  alfo  2  Rtp.  4.8  h 
and  Cr»  Elm.io6.  In  Pratt  v.  Hopkins,  yBro.  P.  c7czu 
the  houfe  of  lords  affirmed  the  decree  of  the  court  of  exche- 
nuer,  that  lands  exempted  from  titheju  as  being  part  of  the 
denriernes  of  an  ancient  monaftery,  bring  iricloled  by  ad  of 
parliament,  fbali  not  he  made  :l|«bie  sol  tithes  by  ^aeneral 
J^rdi  in  the  aa,  faving  the  right  of  the  ledor.  Impropriator, 
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alien  any  of  the  lands  for  which  he  is  (o  difcharged  df 
tithes,  his  patentee  (hall  pay  tithes  ;  and  not  only  fo,  hot 
the  prefcripuen  is  deftroyed  for  ever,  altho*  the  fame 
lands  fliould  afterwards  come  into  the  king's  hands  again, 
by  efcheat,  or  oiherwife,     Hardr,  ^\^. 

10*  In  the  cafe  of  Lambert  and  Camming^  M*  1723;  ConmoAippv* 
On  a  bill  for  tithes  in  the  parifli  of  Wartoo  in  the  coun-  ^^^^ 
ty  of  Lancafter,  it  was  decreed,  that  an  exemption  of  an 
cftate  from  tithes  (hall  extend  to  a  common  appurtenant 
to  fuch  eftatc.     Bunh.  i38t 

July  15,  1748,  StockwiU  aniTirry*  A  bill  was  brought 
by  the  redor  for  payment  of  tithes  in  kind  of  300  acres 
of  land.  Two  bars  were  fer  upi  the  firft,  general,  to 
all  the  acres,  the  ftatute  of  a  £d.  6.  by  which  wafte  ^ 
ground,  improved  into  arable  or  meadow,  (ball  not  pay 
tithes,  till  feven  years  after  the  improvement  is  com- 
pleated  ;  as  to  which,  the  cafe  appeared  that  the  land 
in  quefiiQp  was  a  common  field  for  (hcep,  horfes,  and 
cows,  but  not  fie  for  fattening  them,  being  over»ruQ 
with  bruOi-wood,  briars,  and  other  weeds ;  the  parfoa 
was  intitled  to  tithes  of  calves,  milk,  wool,  and  the  like^ 
out  of  it  i  and  it  was  proved  to  be  worth  2  s.  an  acre  be^ 
fore  it  was  improved  :  and  as  to  this,  the  court  was  of 
opinion,  that  it  is  not  fuch  land  as  ought  to  be  exempt* 
ed  by  the  iiatute  in  the  name. of  barren  land*  The  other 
*  bar  fet  up  was  particular  to  48  acres,  pircel  thereof; 
as  to  which,  ah  agreement  had  been  entered  into  between 
the  defendant  and  the  paifon,  and  thofe;.  who  had  right 
to  feed  in  the  common,  for  the  making  an  inclofure  ; 
and  an  ad  of  parliament  was  pafled  for  that  purpofe,  by 
which  they  enjoy  all  their  rights  in  feveralty^  as  they  did 
their  rights  of  common  before.  Thefe  48  acres  were 
allotted  to  the  defendant,,  in  lieu  of  his  common;  and 
the  queftion  was.  Whether  ihis  was  flill  covered  by  a 
modus,  which  had  been  paid  for  it  before  ?——por  the 
plaintiff  it  was  argued,  that  thefe  48  acres  are  of  ano- 
ther nature,  and  dot  to  be  covered  by  it.  If  ther^  is  a 
modus  for  any  thing,  and  a  new  part  is  joined  to  it,  that 
addition  muft  be  paid  for;  as  if  a  modus  for  two  mills, 
and  a  third  is  added,  the  modus  will  not  cover  it ;  fo  if 
for  a  garden,  and  an  addition  is  made  to  it ;  if  a  buck» 
and  a  doe  are  paid  for  a  park,  and  it  be  difparked,  tithes 
ouift  be  paid  for  it.— For  the  defendant  it  was  argued, 
,thac  the  general  view  of  the  agreement  and  of  the  ad  of 
parliameoi  wass  that  pone  (bould  be  prrjudiocd;  and 

that 


^it  it  ftrould  be  exa£lly  in  the  fame  fituation  u  before^ 
except  that  it  fliould  ijot  be  in  common.  But  the  con- 
llrv^ton  contended  for,  will  give  the  p^on»  wbofe  for<- 
jner  right  was  preferved,  what  he  Jiad  not  befofe.  ■ «  By 
the  lord  chancellor  Hardwicke :  I  am  of  opinion  thart 
the  48  acres  are  covered  by  the  modus.  I  admit  the 
cafe  mentioned,  and  that  by  difparking  the  modus  isgpoe; 
and  if  the  owner  difparks  part,  he  iball  pav  the  fame  mo* 
Alt,  and  alfo  tithes  in  kiml  for  what  is  difpirked,  becaofe 
it  was  paid  in  nature  of  a  franchife,  and  not  for  lands. 
But  fuppofe  the  owner,  with  confent  of  fhe  parfbn,"  dif- 
fyarks  fome  to  be  enjoyed  as  before ;  I  (bould  think,  it 
was  the, incumbent's  intent,  that  it  fliould  be  Bill  enjoy- 
ed a$  part  of  the  park,  and  no  tithes  in  kind  (h<>ald  be 

.  paid  for  it ,  for  btherwife  the  agreement  with  the  parfon 
would  be  ufelefs.  So  if  this  agreement  had  been  between 
the  lord  of  a  manor  and  the  other  commoners  without  the 
parfon,  and  they  had  turned  it  into  feveral  ownerlbips, 
it  would  be  liabk  to  the  right  to  tithes,  which  the  sedor, 
bad  over  the  whole  pariih.  But  here  has  been  an  agree^ 
flieiit  by  a£k  of  parliament,  to  which  the  parfon  was  par* 
ty ;  atia  altho*  the  recital  i/fes  only  general  words/  yet  rt 
ftewf  plainly  the  intention  of  the  parties  to.beatbat 
every  perfon  fliould  enjoy  his  allotment  iii  the  faqie  iqan- 
jier  as  he  did  the  thing  irflieu;  ind  that  .was  fub|eJi.to 
the- modus.  Let  the  bill  therefore  be  difmifled  as  io  fbe 
48  acres ;  and  as  to  the  (eft,  an  account  be  taken  of  ^ 
ftv^al  tithes  to  be  paid,     i  Fezey  11  j^.  .      .      »^ 

B.jG.  3.    Mofic4fier  and  Watjtin.     This  wa^  t  cw 
referved  from  tbci  'tiorthero  circuit,  in  an  afiibr^.by  a  j^^f 

.  im^oprtator,  asainft  the  occupiers'  of  lapds  in  thi.  jia-^ 
rtfli  if  Peltbo  in  the  county  of  Nort.hunriberiai|^>  % 
taking^'away  their  rorn  and  hay,  without  fettipr  "oiic  W^ 
tWhe,  or  ag^eeiiig  for  it.  The  fubftance  of  the  ftat^  cafe 
was,  that  they  claimed  to  be  exempt  from  payiag  ao|: 
tithe  at  all  for  thele  lands,  upon*  the  following  fQUDda- 
tion,  viz.  that  a  private  a^  of  parliament  was  pafled.ih 
the  s6  (?•  2.  for  dividing  and  inclofing  the  comoioiif  call- 
ed Felton  Common :  That  the  lafids  10  queftipn  bad 
bein,  till  the  faid  year  (when  the  (aid  common  was  fo 
divided  and  indofed)  part  of  the  faid  commoot  wbere- 
wpon  the  commoners  had  ufed  to  have  common  l|or  i^t 
eattle  levant  and  couchant :  That  qo  acres,  part  of  the 
fiiid  common,  were  by  the  faid  aA  of 'parliai|ient  aikiCtedto 
(be  ojvner  of  S^ardlaiid  AtmtH^y  undec  whicbfaid  alkil^ 
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ttktntf  tlie  defendants  occupy  the  faid  90  4cres,  formertf 
parcel  of  the  common,  but  nowinade  parcel  of  SwardJand 
dem^efne :  Ttrat  the  a^  direAs  that  the  divided  lands, (be«- 
fore  parcel  of  the  tbmmon)  fliall  be  holden  by  each  perfoa 
to  whom  the  refpedive  divifions  are  allotted,  fubjcd  co  - 
the  fame  charges  and  incumbrancesi  as  their  own  former 
lands,  to  which  they  are  allotted  and  confoltdated*  were 
before  fubjed ;  and  it  i^  declared  in  the  a£l  itfelf,  that  it 
iball  b(e  confidered  beneficially  to  the  faid  land-owners  toi 
whom   the  refpedive  divlfions  are  allotted  :   That  the 
owpet'6  of  Swardland  demefne  had  never  paid  tithe  of 
corn,  grains  or  hay  ^  having  been  always  exempt  from 
the  payment  of  tithe  of  corn  and  grain,  10  confideratioii 
of  having  always  kept  in  repair  the  north  end  of  Feltoii 
church;  and  being  exempt  from  the  payment  of  tithe  of 
b^yj  un4er  a  mqdus.     The  qu^ftion  was,  whether  the 
occupiers  of  thcfe  90  acres,  late  parcel  of  the  comtnan^ 
fa^t  now  allotted  to  the  owner  of  Swardland  deootefne,  are* 
or  are  not  liable  to  the  payment  of  tithe  of  corn  or  faay« 
Mu  Wallace,  who  argued  for  the  defendant^  coa<« 
tended,  that  as  the  allotment  was  to  bear  all  the  burdens  of 
the  ancient  eftate  to  which  it  was  now  annexed,  it  ought 
therefore  to  enjoy  all  the  privileges  0/  it :  And  as  this  an*^ 
ciisnt  eftate  was  exempt  from  tithes,  fo  alfo  ought  theaU 
lotted  90  acres  to  be.     And, he  relied  on.  the  cafe  of  Stock«> 
well  and  Terry,  which  be  faid  was  as  follows:   Stock* 
welly  redlor  of  the  parifh,  filed  his  bill .  agatnft  the  occa** 
pier  of  fome  land  (then  plowed  up)  foj  tithe  of  the  cora 
which  grew  upon  It,    The  defendant  jr^tfled  upon .«  mo- 
dus of  15  s.  in  lieu  of  all  tithes  arifidg  ,apoo.  the  Grange 
farm}   and  that  the  Grange  farm  had, never  paid  aof 
tithes.    Then  he  fhewcd,  that  the  land  for  whid)  l^toci^ 
well  demanded  this  tithe  of  core  by  his  tuU«  had  been 
part  of  a  Down  whict\  bad  been  inclp/ed  by  a  privatcad 
of  parliament,  anc)  had  beep  thereby  .allowed  to  and  had 
ever  fince  continued  ^ part  of  the  Grange  {armj  and  there** 
fore  ouRht  to  be  exempt /rom.  all  tithes^  as  well  as  Uie 
Grange  farm  iifelf.     Apd  lord  Hacdwkke.difmjfled  t^e 
ce^ors  bill,  fo  far>as  it  related^to  this  (and  which  had 
been  Down-land,  ^n^'  w^s  fo  allotte<)  to  the  Grange  farm* 
-—Mr.  Thurlow,  for  the  plaintiff,  argued^  that  notwith* 
flahding  this  decree  1p  Stock  well  and' T;srry,  yet  ia  the 
prefent  cafe  (which  differs  much  from  that)  the  ailoited 
comAioh  is  not  exempted  from  the  payment  of  tithes*  Thia 
demand  of  the  improprator  is  a  claim  of  (he  tithe  of 
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corn>  grain,  and  bay.  But  cdrn»  grain,  and  hay  could 
ooC  be  part  of  what  grew  on  a  comoion.  The  ticbea 
that  arofe  upon  this  common  (appendant  to  Swardland 
demefoe)  could  have  been  only  tithes  of  agiftroent,  or  of 
Iambi,  calves,  wool,  ntlk)  and  other  things  that  could 
be  the  produce  of  a  comoiOD.  Now  a  modus  or  other 
compenfation  muft  be  in  lieu  of  tbefe  fpecific  tithes. 
This  exemption  therefore  cannot  relate  to  any  other 
ttthesi  but  fuch  as  could  in  their  nature  have  ariieo  out 
of  the  common,  whilft  it  continued  common. ——By 
lord  Mansfield  chief  julKce :  The  cafe  of  Stock  well  and 
Terry  differed  very  much  from  the  prefent  cafe.  Tlie 
modus  inftftcd  upon  in  that  cafe  extended  to  all  kinds  of 
tithes ;.  whereas  the  exemption  infilled  on  in  the  profent 
cafe  is  confined  to  the  fpecific  land  called  Swardland  de- 
mefne,  and  doth  not  extend  to  the  right  of  common. 
Here  is  no  equivalent  at  all  for  the  tithes  of  agiftment^ 
of  svooly  milk,  lam1>8,  or  any  other  tithes  of  fuch  a  kind 
as  could  arife  upon  a  common.  The  equivalent  goes  only 
to  corn,  grain,  and  hay ;  the  tithe  whereof  could  not 
ari(e  upon  the  common,  whilft  it  remained  a  common. 
In  Stockwell  and  Terry,  the  redor  was,  as  owner  of  the' 
glebe«  a  paity  to  the  a&  of  parliament :  Here,  the  im- 
propriator is  not  a  party  to  this  a£t  of  parliament.  And 
there  the  modus  covered  the  right  of  common  ;  it  was  a 
modus  of^  15  s.  which  was  paid  for  the  Grange  farm,  in 
lieu  of  all  tithes  artfingupon  it,  and  of  all  the  tithes  of 
all  the  com  and  fheep  belortging  to  that  farm  that  (honld 
be  depB#ured  on  the  faid  Down,  whicb  was  afterwards 
inclofed  and  allotted  to  tc.  So  that  the  modus  covered  not 
only  the  Grange  farm  itfelf  .with  its  appurtenances^  but 
the  common  alfe :  which  is  not  the  prefent  cafe.  In 
that  cafe, 'Lord  Hardwicke  decreed,  that  the  modus  ihooid 
ftand  for  the  allotted  lands,  as  well  as  for  the  Grange 
farm  and  its  appurtenances ;  and  accbrdingly,  he  dif* 
miffed  the  bill  as  to  thofe  lajids^  whichtbe  modUtt  covered : 
Bot  as  to  all  the  other  lanus  of  the  common,  which  h^d 
before  ufed  to  pay  tithe  of  wood,  agtftment,  and  other 
fmai I  tithes,  he  decreed  an  account.  Here,  all  rights  are 
faved,  generally,  by  this  aft  of  26  G.  t.  Confequently, 
the  impropriator's  right  to  tithes  remains :  And  there  is 
no  need  to  (hew  how  they  are,  due  $  becaufe  they 
are  xdue  of  common  right.— —^The  whole  c6utt  were 
v^ry  clear,  that  in  the  j^refetK  cafe^  the  exemption  and 
modus  did  not  extend  to  the  wafte  and  common ;  and 

^  therefore 


chef efore  that  the  atlAtced  Unds,  ^hich  had  been  part  of 
that  wade  and  common,  having  been  iubje£l  to  tithes  be- 
fort  the  allotment,  muft  remain  liable  to  theni  after  if : 
which  they  held  to  difier  materially  from  the  cited  cafe, 
where  the  modus  did  extend  :o  the  wafte  and  common* 
And  lord  Mansfield  faid,  that  the  cafe  of  Lambert  ^d 
Cftmming  was  determined  upon  thf  fame  ground  as  lord 
Hardwicke's  decree  went  upon  in  the  cafe  of  Stockwell 
and  Terry;  namely,  That  what  was  before  exempted 
flnll  remain  exempted  {  and  what  was  not  before  cxeoipt* 
cd  ihall  pay  tithe»    Bmmwj  Man^^  i375* 


IV.  Of  modus's,  or  exemptions  from  payment  of 
tithes  in  kind  \  and  therein  of  cuftom  and 
prcfcription. 

t.  The  dtffereace  between  cuftom  and  prefcription  ia  DiffereaceW 
this:   Cuftom  ia   ihit  which  gives  right  to  a  province,  ^"^J*^" 
county,  hundred,  city,  or  town,  and  is  common  to  all       ^  ^ 
within  the  refpedive  limits ;  in  pleading  of  which  it  ia 
alledged,  that  in  fuch  a  county,  or  the  like,  there  is  and 
time  out  of  memory  hath  been  fuch  a  cuftom  ufed  and 
approved  therein.     Gibf^  674. 

PnJiripHon  b  that  which  gives  a  right  to  fome  parttcu** 
)ar  houfe,  farm,  or  other  thing :  in  pleading  of  which  it 
is  alledged,  that  all  they  whofe  eflaie  he  hath  in  fuch 
land,  have  time  out  of  mind  paid  fo  much  yearly,  or  the 
like,  io  full  fatisfa£lion  of  all  tithes  arifiog  on  thofe  lands* 

Glbf.  674-  (r) 

a.  Cuftom  and  prefcription  are  either  de  non  deciman«  Be  iKtn^ci 
do,  or  de  modo  decimandi :  maado. 

De  non  decimando  is,  to  be  free  from  the  payment  of 
Caches,  without  any  recompence  for  the  fame.     Cuncern* 


(r)  And  there  is  this  ditference  between  a  prefcriptive  and 
Cttfiomary  modus,  that  the  former  is  annexed  to  t^e  lands 
which  it  covers*  whereas  the  latter  exifta  in  notion  of  law, 
iadependeat  of  the  Unds*  by  force  of  the  cuftom  of  the  diftridt. 
Id  a  prefcriptive 'mod  us,  therefore,  the  lands  muft  be  definite, 
and  not  liable  to  ftiifc.  >  And  therefore  a  bill  to  eftablifh 
amodus  for  every  anc]4*nt  farm,  but  not  fetting  out  the  abut- 
tals of  each,  was  difoii/Ted,  aUho'it  >vas  ftated  that  the  whole 
jnirffli  coitfifted  of  ancient  farms.  Scott  v.  AUgood,  1  Anft.  i6. 
t^id.  infra,  %li  VQ. 
^  *  •        in* 
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{tig  which,  the  general  rule  ist  ibat  no  layman  can  pre* 
Icribe  in  non  dccimaoiio  i^  that  it,  to  be  difcharged  abfo« 
lutely  of  the  payment  oiF  cicbes,  and  to  pay  nothing  in 
lieu  thereof ;  unleis  he  begin  his  prefcriptton  in  a  religi*, 
OQs  or  ecclefiaflical  perfoo,  and  derive  a  title  to  it  by  mEt 
of  parliament.      As   in  the  cafe  of  Breary  and  Afimtf, 
Nov.  18,  X76a«     In  (he  exchequer.     Mr*  Brunj^   leHtot 
of  Middleton  upon  the  Woulds  of  Yorkfliire,  brought  hit 
bill  againft  Mr*  Maniy  one  of  bis  parifliioners,  for  g[eat 
'   and  Imail  tithes  arifing  from  the  defcndaDt*s  lands,     a  be 
defendant  by  his  anfwer  infifted,  that  part  of  his  farm 
had  time  out  of  mind  been  exempt  from  payment  of  tithes 
of  any  kind,  or  any  modus  or  compenfation  in  lieu  there- 
of; and  by  his  witaefles  proved,  that  no  tithe,  modus^ 
or  compenfation  had  within  the  memory  of  man  been  paid 
for  fuch  part  of  his  farm.     The  Court,  at  the  bearing  of 
the  caufe,  was  clearly  of  opinion,  that  the  mere  non-pay* 
ment  of  ttthcs«  tho*  for  time  immemorial,  would  not  oe 
an  exemption  from  payment  of  them,  without  fetting  out 
and  eftabliihing  fuch  exemption  to  have  arifen  from  the 
lands  having  been  parcel  of  one  of  the  greater  abbies ; 
and  therefore  decreed   the  defendant  to  account  for  the 
tithes  of  that  part  of  his  eftate  for  which  he  claimed  the 
faid  exemption* 

But  all  fpiritual  and  religious  perlbns,  as  bifliops,  deans». 
prebendaries,  parfons,  vicars  (as  heretcyfore  abbots  and 
priors),  may  prefcribe  generally  in  non  decimaodo,  for 
they  arc  more  favoured  than  iaf  perfons  ;  for  this  is  ftiU 
in  a  fpiritual  perfon,  and  fo  nothing  is  uke/i  from  tha 
churcb  :  for  fuch  fpiritual  perfon  was  capable  of  a  grant 
of  tithes  at  the  common  law  in  pernancy.  And  hence  it 
is  that  the  parfon  or  viear  of  one  pari(b,  that  hath  part 
of  his  glebe  lying  in  another  parifli,  may  prefcribe  in  noa 
decimando  for  if ;  that  is,  (aif  hath  been  faid)  to  be  fft^ 
from  the  payment  of  any  manner  of  tithe  for  the  fame. 
I  Mrs  AifT.  653. 

But  this  general  rule,  that  none  but  fpiritual  perlbna 
or  corporations  may  prefcribe  in  non  dedmando,  is  to  be 
underftopd  with  feveral  exception*;  as,  firft,  that  the 
king,  as  being  mixta  perfons,  may  prefcribe  de  non  ded- 
mando ;  by  the  fame  reafon  that,  as  fuch^  he  is  capabia 
of  tithes.     Gibf.  674.  » 

Alfo,  the  lefiee,  tenant  at  will,  and  copyholder  of  « 
fpiritQal  perfon,  tbo*  a  layinan,  fhall  in  this  refpeA  enjoy 
the  exemption  of  the  leflbr,'  who  is  foppofed  to  reap  the 
benefit  of  it,  in  rcferving  fo  much  the  grea^  rents  bp^ 
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teaibn  of  fuch  exemption^     i  RolI^s  Atr.  653*    i^^g^P*  2* 
r.  16. 

In  the  cafe  of  Stephenfon  anc)  /////,  //,  2  G.  3.     An  ac« 
tton  v^as  brought  upon  thi!  ftatute  of  £d*  6.  for  the  paj^ 
Inent  of  tithes  of  corn. and  grain.     The  defendant  pleaded 
the  general  iflue,'  Nil  debet :  And  the  caufip  cartie  on  to  btt 
tried  before  iMr.  juOice  Bathurft  at  Appleby  affizet,  Aug. 
I4i  1760.     Upon  the  trial  it   appeared,  that  the  lands 
whereon  the  corn  mentioned  in  the  declaration  grew,  werd 
and  immemorially  had  been  cuftomary  lan^s,  parcel  of  th^ 
Itaanor  of  Morland  in  the  county  of  Weftmorland,  and 
holden  of  the  lord  thereof  for  the  time  being :  That  tbd 
faid  manor  of  Morland^  and  the  appropriate  re^ry  of 
6t;  Michael's  Appleby,  were  parcel  of  the  poflefllon  of  the 
priory  of  Wetheral  in  th^  county  of  Cumberland,  whtcti 
was  one  of  the  larger  diflblved  monafteries,  and  was  veil* 
ed  in  the  crown  by  the  ftsitute  of  ^31  Hen.  8.  and  that 
the  prior  of  the  faid  priory,  at  the  time  of  the  diflbiutios^ 
Was  and  had  been  immemorially  feifed  of  the  faid  mano^ 
with   the  appurtenances,    in  hh  demefne  as  of  fee,  jd 
fight  of  his  priory:  and  alfo  of  the  appropriate  refiory 
t^f  Sn  MrchaelS  Appleby,  and  the  tithes  thec^.     |t  alfo. 
appeared,  that  the  faid  manor  and  appropriate  refiory  being. 
fo  vefled  in  Che  crown,  the  fame  was  in  due  manner  grant* 
cd  to  the  dean  and  chapter  of  Carlifle  in  fee  y  and  that 
they  are  dill  feifed  thereof  in  feci  la  rightof  their  church  |. 
and  that  the  prefent  defendant  was  the  cuftomary  tenant 
and  occupier  of  the  faid  lands  whereon  the  faid  corn  grew» 
during  the  time'in  the  declaration  mentioned  ^  and  held 
the  fame  of  the  fdd  At'AW  and  chapter,  as  of  their  faid  ma-< 
nor  of  Morland  :  That  the  plaintiff  is  farmer  of  the  corn 
and  grain  tithes  growing  and  ariftng  within  the.terrhoriea 
of  Bon(^gate,  within  the  pAriQi  of  St«  Michael's  Applebj^ 
aforefaid  s  and  the  lands  whereon  the  corn  grew,  lie  iti  ibe 
territories  and  parifh  aforefaid.     It  appeared,  thatno  tithed 
had  ever  been  yielded  or  paid  for  or  in  refpeO  of  the  faid 
lands,     ft  alfo  appeared,  that  all  the  other  c^udom^ry  te-' 
Hants  of  the  faid  manor  pay  tithe.     It  alfo  appeared^  that 
this  Was  the  only  cuftomary  tenant  belonging  to  the  faid 
fi»anor,  wh'rch  was  within  the  fatd  parifh  of  St.  Michael's* 
Whereupon  a  vcrdidl  was  found  for  the  piaintifF,  fubje<fi 
to  the  opinion  of  the  court  of  king's  bench,  upon  the  fol- 
lowing queftion  \  Whether  the  defendant  could  In  ibis  cafe 
fet  up-any  prefcrtption,  which  would  by  virtue  ofthe  (la^ 
tute  of  31  Hen.  8.  exempt  htm  from  the  payment  of  tithe« 
A^For  the  plrintiiF,  it  was  ^^rgued,  jhat  the  tkiX  ftated, 
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That  no  tithes  have  ever  been  paid,  is  no  exemption  of  it- 
felf.     It  is  no  prefcription  of  exemption.     It  is  only  evi* 
dence.     It  might  have  arifen  from  unity  of  ^ofleffion,  or 
other  caufes.     It  would  be  no  foundation  for  a  decree 
in  equity,  if  ithad  been  adually  found  By  a  verdict  that 
^bey  have  never  been  paid.     A  lord  of  a  manor  can  only 
prefcribe  as  the  lands  have  been  holden  by  bis  farmers  and 
tenants  at  will.     Thefe  afe  ftated  to  be  cuftomary  lands, 
parcel  of  the  manor  of  Morland,  holden  of  the  lord  of  the 
manor,  not  faying,  at  the  will  of  tbe  lord  j  therefore  they 
are  cuftomary  freeholds.     Now  a  lord  cannot  prefcribe  for 
his  cuftomary  freeholders ;  tho'  he  may  prefcribe  for  his 
tenants  and  farmers  of  copyhold  holden  at  will.     Nor  can 
he,  in  this  rafe,  prefcribe  as  by  the  cuilom  of  the  manor ; 
for  the  cuftom  of  the  manor,  in  general,  is  ftated  to  be 
quite  contrary.— For  ibe  defendant,    it  was  anfwered. 
That  no  tithes  having  ever  been  paid  for  thefe  lands  from 
tbe  31  Hen.  ^.  a  legal  exemption  will  be  prefumed.     Spi- 
ritual perfons  may  prefcribe  in  non  decimando;  and  fo 
may  their  farmers  and  tenants,  and  even  their  copyholder 
of  inheritance  :  and  cuftomary  eftates  of  inheritance  may 
be  difcharged  in  the  fam<  way  ;  for  the  freehold  is  in  tbe 
lord.     Though  many  other  parts  of  this  eftate  have  paid 
tithe,  yet  there  may  be  a  prefcription  for  a  difcharge  of 
part ;  A  prefcription  may  be  for  a  fmgle  part  alone.     And 
this  is  the  only  tenement  that  lies  in  this  particular  parilb* 
Thefe  cuftomary  tenures  are  not  freeholds.     The  timber, 
the  mines,  are  in  the  lord.     And  the  rule  is ;  every  thing 
is  in  the  lord,  that  cuftom  bath  not  taken  out  of  bim.«-» 
This  capfe  fiandiog  in  the  paper  for  further  argument  i 
Sir  Fletcher  Norton^  who  was  for  the  plaintiff,  faid,  that 
the  particular  cuftoms  of  the  manor  (which  hiid  been  in- 
quired after  in  the  courfe  of  the  former  argument)  were 
not  yet  fent  up.^^Bji  lord  Mansfield  :  What  fignify  the 
cuftoms  ?    Clearly,  the  freehold  is  in  the  lord.— Sir  Flet- 
cher Nort^h  acknowledged,  that  he  had  a  great  difficulty 
to  get  over ;  it  being  ftated  iq  the  cafe  itfelf.  That  this 
was  the  only  cuftomary  tenant  belonging  to  the  manor 
which^was  within  this  parifli.— And  by  the  court ;  It  is  a 
fettled  point,  that  the  freehold  is  in  the  lord.     And  lord . 
Mansfield  added,  shat  this  is  rather  ftronger'than  the  cafe, 
of  copyholds :  for  copyholders  had  acquired  a  permanent 
eftate  in  their  lands,  before  thefe  .cuftomary^  tenants  had 
done  fo.    And  the  court  were  of  opinion,  that  the  lord 
might  prefcribe  for  this  cuftomary  tenant  in  non  deci* 
mando,  and  that  here  is  fufticieot  evidence  of  fuch  pre* 
fcription.     Bur^  Mamf.  1273. 

Alfp» 


%itlitd.     .  435 


AKCf  a  cpuDtyi  or  part  of  a  county  may  well  |)]ea(i  a* 
cuftom  de  non  decimaqdo,  in  nfpc&  of  this  or  tbat  par* 
ticular  tithe  i  as  hath  been  pleaded  and  allowed  in  the  cafe 
of  tithe  milk  of  ewedt  and  of  tithe  of  underwood  in  the 
wild' of  Kent  and  in  forty  parilbes  in  the  wild  of  SulTex. 
But  a  (ingle  parlOi  may  not  prcfcribe  de  non  decimando 
for  particular  tithes  ^  nor  may  any  larger  difkrid  plead  a 
cufiom  abfolucelyt  to  have  thefr  lands  freed  from  the  pay- 
ment of  ail  tithes^  without .  any  thing  in  lieu.  And  left 
this  allowance  of-^  cuftoiti  de  non  decimando  to  laymen, 
in  any  cafe  (hould  feem  to  break  in  upon  the  general 
rule,  the  diftindion  which  hath  been  laid  down  is  this ; 
that  in  things  tithable  by  cuftom  only,  and  not  de  jure, 
a  county  or  hundred  may  prefcribe  in  non  decimando  ge« 
nerally,  for  in  that  cafe  they  are  difcharged,  without  a 
cuftom  to  thef  contrary ;  fo  that  it  is  but  to  infift  upon  the 
old  right,  agaiftft  which  the  cuftom  hath  no.t  prevailed : 
but  for  things  which  are  tithable  de  jure,  a  county  or 
hundred  cannot  prefcribe  in  non  decimando,  no  more 
than  a  particular  perfon  ;  for  it  would  be  abfurd  to  fay» 
chat  a  hundred  Ihall  prefcribe  in  non'' decimando,  where 
the  particular  perfons  of  which  it  confifts  cannot  fo  pre« 
fcribe*     2  Salk.b^^*    L»  Raym»  187.    Gihf,  674. 

It  was  long  a  queftioD-  undetermined,  whether  a  lay 
impropriator,  as.  well  aa  a  clergyman,  be  intided'  to  re« 
cover  the  tithes  without  proving  payment;  or  whether  a 
poq  ddcimando  may  be  pleaded  againft  a  lay  impropriator : 
£ut  in  the  cafe  of  Bin/on  and  Oiiv^^  T»  1730,  in  the  ex- 
chequer}  Pengelly  chief  baron  delivered  it  as  his  opinion^ 
that  a  lay  impropriator  is  under  no  necefficy  of  proving 
payment  of  tithes  unto  him.     Bunb»  274. 

So  in  the  cafe  of  hdf  CbarlUn  againft  Sir  Blundil  Churl* 
iofif  in  the  fame  court  |  lord  chief  baron  Reynolds  de« 
dared  it  as  his  opinion,  that  there  can  be  no  prefcrip- 
tion  in  non  decimando  againft  a  lay  redor,  any  more* 
than  againft  a  fpiritual  redor,  and  that  they  are  equally 
intitled  to  tithes  of  common  right;  and  that  it  is  fuffi- 
cient  for  a  lay  re£lor  to  fet  forth  in  a  bill  that  he  is  feifed 
of  the  impropriate  refiory;  and  if  he  maketb  put  his 
title  to  that,  it  will  be  fufficient,  without  putting  him  to 
the  proof  of  having  received  tithes.  And  to  this  opi* 
nion  baron  Comyns  feemed  to  aflent ;  but  he  made  a  dif- 
tinftion  between  one  who  fets  up  a  title  to  the  redory, 
and  one  who  intitles  himfelf  only  to  the  tithes  or  any 
fpecies  of  tithes  within  a  parifti ;  for  in  this  laft  cafe,  the 
plaintiff  (hall  be  held  to  ftri£k  proof,   not  only  of  his 
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tiile,  bttt  alfo  of  the  p^ce{)tibn  of  alt  the  fiches  be  fct. 

tip  a  title  to:  and  in  this  prefeiit  cafe,  the  plamfiff  ba« 

,vlrtg  fet  forth  a  title   in   Sir   Francis  CbarUon    (imder 

vtfhom  fbe  claimed)  to  all  the  tithes,  in  the  partfli  of  Ltk:« 

ford  (except  fuch  fmall  fitbes  as  (be  Vicar  ufuaUy  re(%iv« 

*         ^        ed}  and  not  to  the  refiory ;  and  the  defendant  denying 

the  plaintiff's  title  to  the  herbage.  Mi  thfc  plaintiff  not 

btihg  able  t»  prove  any  herbage  tithe  erer  paid,  tfao^  fli# 

attempted  to  pf ote  an  unity  of  pofleffion  for  above  (even- 

ty  yearS)  yet  the  "bill  was  difmifled.  .  Arfni.  325. 

And -finally,  in  the  cafe  of  the  corpbration  of  Baty 

againft  Evans^  T.  i739,'th»  point  feemeth  at  laft  to 

bave  been  fettled ;  wherein  it  was  deteuttincd,  that  tber« 

*'  can  be  no  prefcription  in  non  decimando,  e?cn  againft  ft 

.  lay   impropiiator:  and  that  the  prefumption  wbicb  an* 

feih  front  a  conftant  non-payment  will  not  *be  fuflktent, 

iinlefs  the  tf(fendant  ean  (hew,  either  that  the  lands  were 

'  I$arcel  of  one  of  the  greater  abbies  diflblved.  by  the  31  H.  8* 

#r  that  fome  of  the  impropriators  bad  releafed  the  titfaci* 

C«my«/ 643.     Biihb.'24S'iO  '.  *• 

But  if  a  vicar  Yue  for  tithes,'  and  the  parKbioner  bmg 

a  laynnian  denies  that  the  faid  tithes  ere  4udt0bim;  m 

fuch  cafe,  nr\Ms  the.  vicar  (hall  prove  thpt  ^the*  tithes  iit 

•  *    quefhon  are  due  to  /him  by  endowment  Or  preftrlpiioe, 

he  fiisll  fail  in  his  fuit :    and  the  reafoa  is«  beeauie  all 

tithes  de  jure  or  in  prefumption  of  law  belong  to  the  rec^ 

for  ;   and  thertfore  the  vicar  (hafl  receive  only  thofd  tithes 

which  he  enjoyeth  by  cuftom  or  prefcription^  or  by  the 

.endowment,   l  Oight^  26^.  I  AVS17,  3*  3 i^^/iffn^t  499* 

Demoaidecl-         3*  ^  fMaus  dtdmandi^  commonly  ealled  by  tb^  Cagle 

^audi.  •    name  of  a  modus  Only,  is  whei«  there  is  by  CBftdcn  a  par-* 

ticular  fmiffff^r  of  tithing  allowed,  different  from  tbe  ge- 
neral law  of  taking  tithes  in  kind,  which  are  the  «Aaal 
tenth  part  of  the  annual  increaie.     This  is  focnctiniea  e 
'  ''pecuniary  comp^nfation,   as  two  pence 'an  aci^  for  the 
,  tithe  of  land  :    fofrietimes  it  is  a  comp<'ofation  in  wcfk 
and  labour,  as  that  the  parfo|i  (hall  have  only  the  tweiftb 
cock  of  hay,  and  not  the  tenth,  in  confideratioii  of  the 
owners  making  it  for  him :    fometimed,  in  lieu  of  a  large 
Quantity  of  crude  or  imperfed  tithe,  the  paifoo  ttkaSi  have 
A   lefs   quantity^  when  Arrived  to  greater   maturiiy,   as 
a  couple  of  fowls  in  lieu  of  tithe  eggs  ^  and  the  like*    Any 
.  means,   in  (bort,  whereby  the  generaMaw  of  lithing  ie 


(i)  See  alfo  3  Jf^. 
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altered,  apd  a  new  mothod  of  taidflg  iImoi  it  introduced^ 
it  called  a  m^dks  dtcimandi^  ot  fpecia)  mamier  6f  tithtng<- 
a  Slaci.  2%. 

And  this  mcy  be  pleaded  hf  tbe  lord  of  a  manor,  for 
the  titbts  *of  his  manor ;  on  aceoant  of  lands  of  the  gift 
of  one  who  was  lord  of  tbe  manor,  and  held  by  tbe  par* 
fon  and  bis  fucccflars  time  out  of  niind  s  and  by  a  pariih 
or  hamlet,  for  t-hia  or  that  fort  of  tithe,  by  reafon  of 
lands  enjoyed  by  the  parfons  time  out  of  mind  withiit 
fach  parifh  or  hamlet :  iind,  laftly,  by  any  private  perfon 
for  hiaown  lands,  or  psrt  thereof,  in  conftderatlon  ofa  cer« 
tain  Aim  of  money  or  other  recompencr«  Deg.  ^.  2*  iw  j6« 

4.  A.  But  to  make  any  of  thefe  a  good  cuftom  or  pre-  Modut  mutt ' 
ftrij^tton,  it  itiuft  have  the  (everal  qualifications  follow-  havearciioiu 
ina:    As,  firft,   every  modus  muft   be  fuppofed  to  have  »«« commence. 
Bad  a  realoaabie  commencement ;  and  in  tvtty  preicrip-  « ,ea)  compofi- 
tion  de  modp  decimandi,  it  is  to  be  intended   the  rate  kmh. 
tithe  was  the  full  value  of  the  tithe,  at  the  time  of  the 
original  compofition;  for  it  caiuiot  be^prefumcd,   that 
the  par  fon,  patron,  and  ordinary  would  make  a  compo« 
fition  CO  the  prejudice  oiP  the  church ;  and  if  the  modus 
do  not  now  reach  tbe  value,   it  is  to  be  intended,  that 
either   the  tithes   are  improved,   or  eife  that  money  ia 
BOW  become  of  lefs  value,  which  makes  the  preCifit  ine- 
i|uality.     Dig,  p,  2*  r.  i6* 

By  ivmffiiiin  realxn  meant,  where  the  prefent  incum-  Con-pofidM 
bent  of  any  church,  together  with  his  patron  and  ordinary,  '*^* 
do  agree  by  deed  under  their  hands  and  feals»  or  by  fine  in 
the  king's  court,  that  fuch  lands  fliall  be.  freed  and  dif- 
charged  of  tbe  payment  of  all  manner  of  tithes  for  ever, 
(laytng  fome  annual  payment,  or  doing  fome  other  thing, 
to  the  eafe,  profit  or  advantage  of  the  par  fon  or  vicar  to 
whom  the  tithes  did  belong.     And  thefe  real  compofitions 
have  ever  been  held  and  allowed  here  in  England,  10  be  a 
good  difcharge  of  the  payment  of  tithes  (/)•  And  from  thefe 
real  compofitions  it  is  intended,   that  all  prefcriptions  de 
Biodo  decimandi  firft  took  their  rife  and  beginning ;  iho* 
it  is  to  he  doubted,  that  mod  of  them  at  this  day  have 
grown  from  the  negligence  and  careleflhefs  of  the  clergy 
tbemfelves.    Dig,  p.  2.  c*  20. 

But  now,  fincc  the  ftatute  of  the  i  EL  (In  the  cafe  of 
BTchbifliops  and  bi(hops,)  and  tbe  ftatute  of  the  13  EL 


•  ^ 


(0  %ttEhin  V.  Pigot^  5  Jtk.  29^^    Tbde  agreements  are 
alio  known  to  the  ancient  canon  law*     X,  i.  56.  e. 
*    Vol..  III.  ^Vii  (in 
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(m  the  cafe  of  all  oiher  ecdeiixftical  corporations,  fole  and 
aggregate,)  it  it  agreed  on  all  hands,  that  no  real  com* 
poiitionS)  any  more  than  alienations,  can  be  made ;  fince 
all  grants  are  thereby  exprefsly  feftrained,  and  made  void, 
Vfhich  are  not  according  to  the  tenor  of  thofe  ftatutes. 
And  the  only  modus's  that  can  grow  now,  muft  be  from 
the  inadvertency  of  the  clergy,  acquieicrng  in  ihe  feif* 
fame  agreements  from  one  fucceflbr  to  another.  GiSf 
67s,  676. 

Where  a  real  compofition  hath  been  made ;  if  the  lands 
difcharged  thereby  be  transferred  or  granted  to  another, 
the  feoffee  or  grantee  Ihall  have  the  benefit  of.  it.     GH/. 

675.  (») 

But  it  is  not  now  neccilary  to  Ihew,  that  the  modus  had 

at  firft  a  reafonable  commencement;  for  thefe  modus's 
having  been  from  time  immetoiorial,  none  can  know  but 
that  there  were  fuch  circumfiances  in  thofe  ancient  times, 
as  might  have  made  fuch  a  compofition  reafonable,  tho' 
at  prcfent  they  may  not  be  difcoverable.     It  i»  enough  to 
faiisfy  us  at  this  great  defiance  of  time,  that  the  parfon 
patron  and  ordinary,  before  the  reftridive  ftatutes,  might 
bind  the  revenues  of  the  parfon;  and  that  all  thefe  mo» 
dus's  muft  have  had  their  commencement  from  in  infini* 
ment  figned  by  the  parfon  patron  and  ordinary ;  but  there 
can  be  no  colour  to  fay,  that  becaufe  fuch  inftrumcnt  in 
fo  great  a  length  of  time  hath  been  loft,  therefore  the  mo- 
dus ihall  be  loft  alfo(x).   Indeed  fo  far  ttse  law  hath  gone  in 
favour  of  the  church,  as  that  if  the  inftrument  which  the 
parfon  patron  and  ordinary  had  given  to  a  layman,  owner 
of  fuch  a  farm,  to  difcharge  the  farm  of  all  tithes  (tho* 
this  would  be  good  while  the  inftrument  could  be  (hewn) 


(«)  Sir  §r,  JcntJ,  369. 

(x)  In  3  Bro,  217.  it  is  faid  to  have  been  fettled  in  Hmwes 
V.  SwMM,  at  the  Exchequer  fittings  after  T.  1789,  that  a  real 
compofition  cannot  be  cfiablifhed  without  fhewiog  the  deed 
by  which  it  was  created,  or  proving  the  afiual  exillence  of 
fuch  deed;  and  the  reafoo  feems  to  be,  that  having  its  com-* 
mencement  within  time  of  memory,  fuch  commencement  mull 
be  Ihewn,  which  is  a  difference  between  a  compofition  real  and 
a  modus.  But  the  coafent  of  the  necefTary  parties  may  be 
given  by  feveral  deeds,  and  the  a^oal  prodndlion  of  them  ia 
AOt  neceflary»  if  other  proof  warrant  a  prefumption  that  they 
once  exifted.  Sawbrhdge  v.  Benton ,  z  Anft.  572.;  and  fe 
Read  v.  BroeimMUg  .3  T.  Rep.  151,;  and  CbeifUm  t«  Bree» 
2  Rajnen  643», 

ibould 
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Ihoiitd  be  onte  loft ;  this  being  a*  privilege  in  non  deci« 
mtndb^  the  privilege  would  be  lufl  by  the  lofs  of  the  deed/ 

2  P.  «K  573. 

Upon  the  whole,  no  modus  can  be  efiabliOied  at  this 
day,  but  by  %&  of  parliament.  An  agreement  by  parfon, 
patron,  and  ordinary,  confirmed  and  eftabliOied  by  a  de* 
creein  equity,  cai^  only  bind  the  parties  thereto;  becaufe 
no  man's  property  can  be  affected  but. by  the  haw  of  the 
land.  As  in  the  following  cafe,  June  lyih,  1765..  Be- 
tween bis  majefiyV attorney  general  at  the  relation  of  John 
Blair^  dodor  of  Jaws,  rc£lor  of  Burton  Coggles  in  the 
county  of  Ltncoint  and  the  faid  John  Blair  in  his  owri 
right,-  plaintrfFs-;  John  Cbolmiy  Eiq;  John  Hopkinfony  and 
Georg€  NMf  and  John  lord  bifliop  of  Lincoln,  defendants. 
««-By  the  lorji  chancellor  Northjngton  :  This  is  an  inform- . 
atfon  brought  by  the  attorney  general,  at  the  relation  of 
Dr«  Blair,  for  an  account  and  payment  of  tithes  in  kind. 
The  claim  of  the  redor  arifes  de  communi  jute.  The  de^- 
fence  fet  up  againft  the  claim,  is  firft  an  agreement  entered 
irrto  in  the  year  1664,  between  the  then  re£h>r  atid  the 
cywners  of  the  lands  in  the  parifh»  for  accepting  k  yearly 
fiHn  of  80 1.  in  lieu  of  tithes.  But  I  am  of  opinion,  that 
the  agreement  on  the  face  of  it  is  unequal,,  as  to  the 
tonfidbration  thereby  agreed  to  be  paid  to  the  redor ;  for ' 
it  appears  that  the  agreement  was  entered  into  in  order  to 
efi«£lui|te  an  inclofure  of  the  open  fields  in  the  parifli,  and 
HO  confidention  is  given  as  to  the  future  improvement  of 
the  lands  by  fucfa  inclofure,  of  which  (he  occupiers  would 
reap  the  benefit.  But  I  am  clear,  that  even  if  the  agree- 
ment was  equal,  .it  would  not  bind  the  fucceflbr  in  the 
redory,  but  would  be  void  as  againft  him. 

The  next  defence  fet  up  againit  the  plaintifF's  claim;  U 
a  decree  in  1677,  which  appears  to  he  made  in  a  caufe  in^ 
fiituted  by  confent  between  the  fame  parties  that  were 
parties  to  the  agreement  in  1664.  For  as  to  the  bi(bop  of 
the  diocefe  being  a  party,  I  confider  him  as  fet  up  merely 
/or  form.  And  it  is  material  to  obferve,  that  the  parties  - 
themfclves  did  not  confider  the  agreement  which  had  been 
executed  as  binding  on  the  redor;  for  they  confidered  the 
annuity  of  861.  as  not  being  an  adequate  confideratio'n  for' 
ihe  rector's  having  given  up  his  tithe  in  krnd ;  and  there- 
fore they  entered  into  a  new  agreement  of  allowing  him 
an  addition  thereto  of  16 1.  8  s.  7  "A,  per  annum :  ^nd  on  be* 
ing  allowed  that  addition,  there6tor  by  hisanfwerconfents 
Xo  have  the  agreement  eftabiifhed.  It  is  true  that  the  de- 
cree founded  on  this  agreement  doth  in  veriis  bind  the  fuc« 

F  f  4  ceifors, 
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eeflbrS)  in  tbe  r.e£lary  :  *But  this  was  a  decree  founded  oa 
'  an  agreementt  which  the  court  never  enters  into  the  pro* 
priety  of,  when  a  bill  is  brought  by  confent  of  partiet ;  aad 
^li  fucb  decrees  are  drawn  up  by  the  regifter  of  tbe  court  in 
the  words  of  the  agreement,  as  a  matter  of  courie*  But 
I  am  of  opinion,  that  fpch  decree  cannot  bind  the  (iicceflbr* 
The  defendant's  cpunfel  have,  it  is  true,  cited  cafes  of  % 
jimilar  nature :  and  urged  the  cafe  of  £^«r// and  Pri^^ 
reported  in  Finch's  reports:  which  I  have  looked  into, 
gnd  think  it  a  very  extraordinary  one,  for  tbe  judge  Co 
«  fend  for  the  parties  to  attend  him.  J  can  pay  no  credit  to 
that  cafe,  nor  do  I  look  on  it  as  any  authority!  h\\f,  ooly 
tbe  dream  of  feme  note  taker  in  this  courts 

The  agreement  an(3  the  decree  being  laid  out  of  ihf 
"  cji/e,  the  next  confi^leration  is,  whether  a  court  of  e^ulqi 
can  relieve  in  the  prefent  ^sie.  And  I  asoiof  opin^ion^ 
there  is  not  a  better  rule  than  EqMitm  fiquitur  Ifgn^*  It  is 
a  fixed  rule,  that  the  church  cannot  be  prefcnbcd  agfloft  i 
the  firft,  on  account  of  its  high  digpity  \  tbe  fecond,  oo 
account  of  its  imbecility,  ^uia  funiiiur  vifi  mimms^  c^ndi* 
fifiHim  fuam  mtlmart  poUJi^  deUrioran  ntqnifp  At  com* 
inon  law,  altho'  the  church  could  ^ieoate  ^^  Gpnfent 
t  of  patron,  parfon^  and  9fdioaiy ;  yet  it  Vf^  under  vari« 

pus  rc;ftri£iipn$.  The  patron  mud  be  ?bfolutely  iei(sd 
in  fee-fimple :  If  he  was  feifed  only  0/  a  fce-fimple  con« 
ditional,  or  bafe  fee,  tbe  alienation  was  voi4.  Iti  the 
prefent  cafe,  the  bar  fet  up  by  the  defcndai^is  amoiiata  %9 
9  mode  pf  alienation.  And  if  the  decree  is  void,  as  I  fm 
of  opinion  it  is,  what  then  is  tberf  tu  fend  |o  iaw,  wk^. 
the  point  is  about  the  extent  of  a  decree  of  this  court? 
.And  if  it  were  fent  thither,  it  muft  come  back  to  be  yj^ 
fnately  determined  here. 

It  has  been  alfo  objtficd,  that  the  leuth  of  t^me  o^g|bl 
in  this  cafe  to  bar  the  pjaintiif.  But  1  think  the  l^gal 
rule,  that  no  prefcription  can  run  againfi  the  churcit, 
tnuft  be  adhered  to.  And  indeed  the  length  of  timp  in 
which  this  agreement  wa's  acquiefccd  under,  is  not  fo  great 
as  at  firfl  Gght  it  appears ;  for  the  perfon  who  was  re&or 
in  1677,  an.d  party  to  the  decree,  and  had  a  tight  Co 
eftdbliib  the  agreement  during  hi&  life,  did  not  die  till  the 
year  1718. 

Upon  the  whole,  the  ioclofure  of  the  lands  was-for  the 

.  general  benefit  of  the  parilh  \  and  fuch  lands  will  be  oon* 

tinually  increafing  in  value,  while  the  compofitioh  given 

to  the  refior  in  lieu  of  tithe  will  be  gradually  d(miDiflM|ig 

in  value*    The  compofition  hefe  rc^ar^  qqIj  tbe  vahi^ 

of 


SCttfte0*  44X 


of  tbe  paft  fithes,  without  any  regard  to  the  future  In* 
creafing  value  of  tithes,  which  is  always  allowed  for  in 
every  private' bill  for  an  inclofure.  If  in  the  prefent  cafe, 
the  parties  had  made  an  allowance  for  the  future  improved 
value  of  tithes,  I  fiiould  not  have  been  inclined  to  relieve, 
but  would  have  left  the  rc61or  to  his  legal  remedy. 

I  (ball  therefore  decree,  that  the  information,  as  againft 
tbe  hiOiop  of  Lincoln,  be  difmiffed  wirh  cofts  :  And  let  it 
be  referred  to  the  ma(\er,  to  take  an  account  of  the  vahie 
of  the  tithes  which  have  accrued  from  the  time  of  filing 
the  information,  and  let  what  Oiall  be  coming  ontheba- 

^  Jance  of  fuch  accounts  be  paid  to  the  rclatpr  Dr.  Blair; 
aod  no  cofts  hitherto  ;  but  I  do  referve  the  coniideration 
4)f  fubfequtnc  cofts,  till  after  the  mafter  fhalT  have  made 
Im  report  \  and  any  of  the  parties  to  be  at  liberty  to  apply 
to  the  court  as  there  fhallbe  eccafion  (/}, 

(But  ifinftead  of'  a  decree  in  a  court  of  equity,  an  a^ 
of  pariiament  had  been  obrai-ned  to  carry  the  agreement  in- 
to exeoUtton,'  it  would  have  been  binding.  But  it  might 
have  faesn  difficult  to  have  obtairted  fuch  an  a£i  $  fur  a 
fum  of  money  ijr  certain,  which  is  always  fluduaiing  in 
irsluc,  csannot  be  deemed  a  compenfation  at  all  events  i|i 
perpetuity.) 

[4.  B.  That  a  parfon  may  bind  himfelf  bj  deed  to  ac-  [Teapontjr 
ccpt  of  a  compofition  for  tithes  during  life,  or  inc.um-  ««»P^fi«»flJ 
bency  of  a  particuiar  living,  is  apparent  from'  Dr.  Blair\% 
cafe  abovcmentioned.     It  is  ^Ifo  very  common  to  agree  by 
ford  for  an  annual  cof&pofition  for  tithes,  which  bin<^ 
•ffae  parties  to  it  till  Aifficient  notice  given  of  diflent  from  the  * 
agreement ;  bot  vJ^^t  is  fufficient  notice  to  determine  fuch 
an  agreement,  has  never  been  decided  in  terms*  IvtBnamir 
V.  Tbcr^toHy  Hardr.  202.  *rt  is  faid,  that  notice  muft  be 
given  before  payment  "becomes  due;  and  that  it  is  ton  late 
if  given  after  the  lands  are  manured  and  fowed|  becaufe, 
perhaps,  if  it  had  been  given  before,  the  owner  would  not 

.  have  been  at  fo  great  a  charge,  or  would  not  haVe  fown 
them  at  all.  But  in  Bunb.  15.  it  is  faid  by  Mr.  Baron 
Pria^  to  be  lime  enough  to  give  notice  to  determine  an 
agreement  for  a  confipofition  before  the  reaping  of  corn  an(h 
piclci«g  of  hops,  but  not  after.  See  on  this  point  the 
cafe  of  Adams  v.  Hunt^  infra  IX.  Fruits  of  trtcZy  &c. 
where  the  houfe  of  lords  held,  that  notice  given  three 
weeks  before  the  commencement  of  the  new  year  was  by 


(/)  5.  C.  jta^h,  J 10.    This  decree  was  afHrmed  on  appeal  5 
llieproceedipgs  in  which  are  to  be  fonnd  in  2  Rqyner,  523.  et/e^, 
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no  means  fufllcient;  iind  it  wat  fmled  in  that  cafe,  that 
the  fame  notice  mud  be  given  to  determine  a  compofiiion 
for  tithes  at  between  landlord  and  tenanff   that  is*  fix 
months ;  pirLd.  ThurlowC  in  B'tjhop  v.  CUchefttTy  %  Br9» 
l6i.     Note,  that  a  compofition  cannot  by  notice  be  de- 
termined at  to  part  and  continued  ai  to  the  reft«  Ripul 
V.  Rogers  J  Bunb.  15*  and  that  an  agreement  with  the  agent 
of  the  proprietor  of  tithes  will  bind  the  principal.     Cbmm 
V.  Calmei,  3  Burr.  1873.] 
Afud  be  fome«         j.  The  modus  muft  be  fo^iething  for  the  benefit  and 
thing  for  the       intereft  of  the  parfon  :  and  therefore, .  the  finding  ftraw 
pfiiM*! beoefiu  ^^^  ^^^  j^^  ^^  ^j^^  church,  the  finding  a  rope  for  a  bell, 

the  paying  five  (hillings  to  the  paHfli  clerk,  the  paying  a 

quit  rent  to  the  lord  of  the  manor,  when  thefe  have  bo^n 

urged  as  difcbarges  from  Vithcs  in  kind,  the  modut*s  have 

been  held  not  to  be  good.     Dig*  p.  2.  r.  i6. 

,  But  it  is  a  good  modus  to  be  difcharged,  for  that  he 

bath  ufed  time  out  of  mind  to  employ  the  profita  for  the 

reparation  of  the  chapcel  $  for  the  parfon  hath  a  benefit 

.by  this.     1  RolPs  Mr.  650. 

Hfttll  not  be  MIS  ^    6.  The  modus  muft  not  be,  one  tithe  paid  in  confidera* 

tithe  la  iktt  of    ation  of  anorher ;  as,  it  mud  not  be  to  pay  tithes  of  other 

kinds,  to  be  difcharged  of  tithes  for  dry  cattle ;  it  muft 
not  be  fo  much  for  every  cow  and  calf,  for  the  tithe  of 
.  >  herbage.    Dig.  p.  2*  ,c.  i6. 

E,  1729.     fox  apd  others,  againft  Jyde  and  others.    A 
,bill  was  broi^ght  in  chancery,  to  eftablifli  a  modus,  in  fa- 
vour of  the  inhabitants  of  the  pari(h  of  Sturton  in  Not* 
tioghainfliire.     The  modi^s  was,  in  confideration  that  af- 
.ter  the  grafs  was  cut,  the  parifliioner  at  his  own  cofls  and 
charges  did  make  the  tithe  grafs  into  hay,  by  ftrowing  the 
.grafs  on  the  ground  (which  is  called  tedding  of  it),  and 
.afterwards  gathering  it  ifito  week  and  windrows ;  there- 
fore the  pctfons  that  inhabited  wijthin  this  pariih  (which 
parifli  appeared  to  be'  the  greateft  part  thereof  meadow 
Jand)  were  to  pay  no  tithes  for  the  herbage  of  dry  and 
.unprofitable  cattle.     But  tho*  it  was  proved  in  the  caufe, 
that  the   parifhioners  time    out  of   mind  had    paid  no 
tithe  of  this  herbage,  yet  there  was  no  evidence  that  this 
.excufe  for  not  paying  tithes  of  herbage  was  in  confidera* 
tion  of  the  pariChioners  making  the  tithe  grafs  into  hay. 
On  the  other  hand  it  was  proved,  that  foreigners  living 
out  of  the  pari(h  made  the  tithe  grafs  into  hay  as  well  as 
the  inhabitants,  and  yet  paid  tithe  herbage.     And  it  was 
proved  by  the  platntiflfs,  that  the  grafs  was  tedded  and 
fpread,  itnd  not  divided  into  heaps  or  cocks,  until  the 
fame  was  made  into  hay.    By  King  lord  chancellor :  1. 

This 
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This  may  be  a  good  cu&om  or  modus,  to  excufe  the  oc^^ 

cupier  of  thje  fame  land  Wherein  the  petitioner  nfade  jthe 

grafs  iilto  bay,  from  paying  tithes  for  the  after  herbage  ; 

but  it  can  be  no  good  modus,  to  excufe  the  herbage  tithe 

of  other  land :  for  at  that  rate  a  man  .might  mow  and 

make  into  hay  only  a  fmall  parcel  of  ground,  containing 

a  quarter  or  half  an  acre  of  land,  and  by  this  means  be 

ei^cufed  from  the  tithe,  herbage  of  a  hundred  head  of  cattle* 

2.  it  Teems  to  be  a  material  obje<Slion  againft  thrs  cufiomt 

that  for^ignets  living  out  of  the  parifli,  tho'  they  have  no 

privilege  of.  being  tithe  free  as  to  their  herbage',  yet  have 

niade  the  tithe  grafs  into  hay  ;  which  looks  as  if  it-  was  the 

ufage  of  that  pariih,  for  the  parishioners  to  make  their  grafs 

into  hay  of  courfe.     3.  It  fcems  material  what  fome  of 

the  witnefles  have  proved,  that  in  this  parifli  the  parifh- 

ionera  when  they  cut  down  the  grafs^did  not  divide  it  into 

ten.  parts,  until  futh  time  as  they  had  .made  it  into  hay: 

for  of  confequence,  the  parfon  could  not  have  any  op* 

portitnity  of   making   hia.  tithe    grafs  into  hay  himfelf, 

/ini  .the  bill  was  ordered  to  be  difmifled  witbcofts;  but 

witbc^ue  prejudice  as  to  4ny  IMtgatibn  that  may  be  •  made 

fouchipg  the  fame  at  law.     2  P*  fViU.  522.    ^and  Fit%m 

gib.  52.}  .^ 

.    7«  It  mtift  alfo  be  fometbing  in  its  kinddiffecent  from  Muftbedir- 

the  thing  that  is  due;  and  therefore  a  load  of.  hay  in  lieu  ferentin 

of  titfce  hay,  or  certain  (heaves  of  corn  for  all  tithes  of  (j^IJ^iJ^ 

corn«,  is  not  a  good  prefcription  :  but  it.  hath  been,  faid^ 

that  .this  j)olds  only- in  cafe  the  things  are  de  juretitheable^ 

and  not  by  cuftom  only.     D(g^  p*  2.  i*  %•  -     }    '    ,/ 

M»  i^^fi'  In  the  exchequer:  jlrchU/bopc/Yori  againft 
|he  dui^  ^  NiwcaJiU,  The  prefcription  was,  to  pay  ten 
fleeces  pf  wool  and  two  lambs  in  lieu  of  all  tithes.  And 
Price  and  Bury  baf^ns  were  of  opinion  that  this  was  an  ill 
iiukIus  I,  becaufe  il  is  one  fpecies.of  tithe  for  another  $  and 
there  is  great  uncertainty,  for  one  fleece  may  be  twice  as 
bfg^and  three  times  the  vjjue  of  another.  But^Ward  chief 
baron  and  Smith  b^rpn  !0vi:re  of  ihe  ccintrary  opinion ;  for 
that  a  modus  is  nothing  but  a  real  compofition,  for  or  in 
lieu  of  tithes ;  or  an  annual  profit  certain  and  permanent : 
And  they  held,  that  the  payment  of  any  one  chattel  for 
tithe  was  or  might*  be  a  good  modus,  as  well  as  money  ; 
for  why  might  not  the  parfon  originally  agree  to  rake  ten 
fleeces  for  bis  tithe  as  well  as  a  penny  ?  They  admitted 
that  payment  of  tithe  of  one  fpecies,  or  payment  of  ^ 
modus  for  one  fpecies  of  tithe,  could  not  be  a  difcharge  as 
to  another  fpecies :  but  they  held|  that  this  was  not  a  pay*. 

ment 
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iheffit  of  tiche,  nor  a  payment  for  a  ipecieff  of  tithe;  bo- 
caufe  it  was  to  be  paid  at  all  eveocs,  whether  |bere  be 
.  (Keep  or  no ;  and  they  denied  the  cafe  of  i  Roll's  Abr, 
651.  and  held  it  00  oaore  uncertain  than  to  pay  a  modui 
o^  ten  cheefcs,  which  may  differ  vaftly  both  iri  nature, 
quantity,  and  value;  and  it  tends  to  the  difquiet  of  the 
country^  to  break  in  upon  cufioms  and  tifag'es,  and  ic 
ought  not  to  be  done  but  on  plain  and  maiiiiFcft  reafon* 
9  Salt,  656. 

71  9  (J.  Mafifii  rtStor  of  Luggerlball  in  Backs,  r. 
Holhn.  Tbe  defendant  infifted,  that  a  froali  meadow  had 
been  always  enjoyed  by  the  reAor,-  in  tieu  of  the  tithe 
hay  pf  anoiberi^ery  large  one.  It  appeared,  that  the  firft 
bore,  one  year  with  another,  abou^  four  loads  of  bay,  the 
odier  about  150.'  The  court  faid,  itf:ou)d  never' be  fup- 
pofed,  that  any  daen  in  their  wm  would  agree,  to  take 
four  loads  inftead  jof  is«  A>^  the  nodus  was  fee  afide  as 
ufseafooabk.   '  '  <t     . 

Ifvft  ke  ctruis,      8.  Every  nsodos  dauft  be  certain';  and  if  it  is  unctfitain, 

no  Ittuffki  of  time  will  aiake  it  good.  Thus  a  pre^riptioa 
to  pay  A  penny,  or  thereabouts,  for  every  acre  of  arable 
land,  ia  ^oid  %  the  uncertainty,  ft  P.  lyoi.  5  72. 
[Cbaptnan  v.  Monfan  (2].] 

Thus  ia  the  cafc  of  BtuAu  and  /Ifmv/y,  71  lya j :  On  a 
"  bill  to  eftabli&  a  modus,  payable  on  or  about  the  twenty- 

iifth  day  of  April  yearly ;  it  was  jobjeAed  to  the  iHicer- 
tainty  of  die  time  of  payment : .  And  the  court  allowed  the 
^jcAion ;  bi|t  gave  the  plaintiff  liberty  to  aflaeod,  upon 
paying  the  cofts  of  tbe  day,     Eunb.  198, 

So  a^fe,  a  modus  to  pay  four  (billings  for  every  dey's 
ploughing  of  wbe^t,  and  two  (billings  for  every  day's 
ploughing  of  barley,  hath  been  adjudg^  to  be  ill  |  it  be- 

ib 


{%)  Tbe  rale  of  law  u»  that  a  modos  ooght  to  be  as  certain 
99  tbe  duty  which  ia  deftroyad  by  ir>  Ihrdtmfth  v.  ^mithfim^ 
3  Jhk.  145. ;  aad  fee  imfta^  lO.  •  The  feliowiiig  modufet  liave 
.boea  deeaned  void  in  law  for  nncartiioty.^i*-7« /«jr  ap#«  fV' 
f  v^  t^9  fiilUngt  /9r  mtry  t^nipfkkf  imfunwd ymrl^  raU  m 
^alui  9/tbi  land*  Startup  v.  Oodderidge,  Lord  Ri^fp^^  lojS, 
Z  Salk,  657.  That  ibi  inbaiitoMti  pf  a  tgntrntmi  and  iit  land^ 
ijudly  eniojtd  tbirtPMttb  fijoidd  foy  fuch  a  fam.  Carleioa  «, 
Brightwcll,  2  P.  W^  46a.  Jfoth$r  •/  b^f.  i-  e,  as  much  at 
eao  be  drawn  in  a  loi^  wain  by  two  oxen  ^nd  two  horfti. 
Fimwkk  V.  Lamti,  jfmo.  365. 
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Ing  uncertain  bow  rotich  every  da^s  ploughing;  Wat* 
2  P.  H'iU.  462.     1  Salk.  bsy.  {a) 

So  in  the  cafe  of  Bean^  vicar  of  Lydd  in  Keht,  T*-  1 1 
jln^  The  defendant  infifted  on  a  cuftoin  to  pay  i  s.  in  the 
pound  according  to  the  rent,  when  their  land  was  let  td 
the  Yall  value,  w  at  rack  rent ;  when  it  was  not  let,  or 
let  and  a  fine  taken,  then  according  to  the  value.  After  a 
full  debate  on  both  fides,  it  was  decreed  to  be  a  void  mo^ 
dus.  This  decree  was  cited  1  Gio\  in  the  cafe  of  Shaptet 
▼icar  of  St.  Goram  in  Cornwall  v.  Miukelly  and  allowed 
pf  for  this  reafon,  that  it  expofcs  the  parfon  to  be  greatl]^ 
impofed  on,  who  cannot  know  what  rent  is  referved^  nof 
what  fine  is  taken ;  and  as  to  th^  value  of  the  land,  that  \% 
fiill  more  uncertain. 

At.  11  G.  IVibbir  and  T^^kr.  A  bill  was  brought  to 
eftabli(h  a  nK)dus ;  which  was  laid  thus :  For  payment  of 
fucb  a  fum  of  money,  while  the  lands  are  in  the  hands  of 
the  proprietors :  but  it  in  the  hands  of  any  other  perfon, 
to  pajr  tithes  in  kind,  or  the  money,  at  the  elefiion  of 
the  parfon«  Lord  chancellor  King  faid,  that  he'wouM 
never  eftablifh  a  (hodus  a^ainft  a  parfon,  without  a  trial  at 
Jaw,  if  he  defires  it  \  but  this  modus  is  clearly  ill,  for  t 
modus  cannot  be  defultory.     Caf.  Cha.  Kingy  52. 

But  in  the  cafe  oi  Chapman  and  Monfin^  //.  1729:  A 
ihodus  that  every  occupier  of  land  within  the  pariOi,  living 
out  of  the  parifh,  (hall  pay  a  penny  an  acre  for  all  pafture 
land  within  the  parifh,  but  if  he  lives  within  the  pariOi, 
W  pay  tithes  in  kind,  was  adjudged  to  he  a  good  modus  t 
and  this  was  faid  to  be  the  lefs  unreafonabif,  becaufe  the 
tithes  are  given  as  a  reward  for  the  trouble  and  care  which 
the  parfon  takes  of  the  fouls  of  his  parifhioners,  in  which 
cafe  the  labourer  is  worrhy  of  his  hirr ;  but  thcrf,  as  the 
parfon  is  not  bound  to  go  out  of  his  parifb  to  vifit  thofe 
who  only  occupy  land  within  the  parifh,  fo  it  is  but  rea* 
ibnable,  that  they  who  have  not  the  benefit  of  the  parfon't 
care  (hould  anfwtr  the  lefs  duty  to  him,  2  P.  fVtlU  565* 
[Fiizgih,  119.  and  Barnard,  B,  R.  292.] 


*i  I  ■ 


(0)  No  fuch  matter  is  mentioned  in  either  of  thefe  booksr 
as  is  obferved  in  Ray  tier  ^^  Infrod.  xliil.  But  the  cafe  alluded 
to  by  the  author  is  Ttfok  v.  Lcdgtird,  i  Kib.  613.  where  a  pro<« 
bibition  was  refufed  on  the  fuggettion  of  che  modus  here  men* 
•tioned ;  bat  ic  was  laid,  thac  if  the  mod  As  had  been  fo  much  for 
'•very  A^^^t  work*  with  aa  ayeraieat  ibacit  was  ctnataly  knowt 
tDdhowmuchitcontained^itwouldhavehadfufficleatcertatoty* 

lo 
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In  the  cafe  of  HardeoftU  againft  Smkbfrn  and  Staiir^ 
July  1745  >  ^  '''''  ^^^  brought  by  the  plaintiff  as  impro- 
priator of  the  redory  of  Coverham  in  Yorkfhire  (amongft 
other  particulars)  for  the  tithe  of  hay.  The  defendants 
infift,  (hat  there  are  and  for  time  immemorial  have  been 
feveral  ancient  ufages  and  cuftoms  within  the  fcveral  vil- 
lages, that  all  and  every  the  occupiers  of  lands  abd  tene- 
ments therein,  have  ufed  to  pay  yearly  on  St.  James's  day 
to  the  impropriator  of  ^Coverham,  certain  annual  fums  of 
308*  20  s.  (and  fo  on,}  in  lieu  of  all  tithe  hay  yearly  hap- 
pening within  the  lands  therein  fpecified.  It  was  objc^« 
ed,  ti^at  this  modus  cannot  be  good»  for  the  uncertainty ; 
for  as  it  is  laid,  it  may  charge  perfons  with  the  payment 
of  a  modus  for  tithe  hay,  who  have  no  hay  to  pay  tithe 
for,  as  perfons  who  have  only  houfes,  wood  land,  arable 
land,  and  the  like;  and  therefore  it  is  to  be  prefumed, 
that  no  fuch  agreement  between  the  parfon  and  parifliioners 
was  ever  made..  Lord  Hardwicke  faid,  if  there  were  a  vio« 
lent  prefumption  of  this  kind^  it  might  have  weight.  But 
be  thought  the  prefumption  in  this  cafe  was  not  To  firong; 
becaufe  the  lands  might  be  prefumed  to  j^e  in  the  bands 
of  one  perfon  at  the  time  when  the  a|;reement  was  made ; 
and  if  they  were  in  the  hands  of  feveral  owners,  they  might 
all  probably  pay  tithe  hay,  and  therefore  might  agree,  that 
f  hey  would  pay  fo  much  for  the  tithe  of  hay,  whether  they 
ihould  have  tithe  hay  or  not ;  for  as  they  pay  it  at  all  id- 
ventures,  they  have  the  benefit  of  the  modus  when  they 
have  hay,  and  they  may  therefore  have  hay  if  they  pleafe. 
And  as  to  the  uncertainty  of  tbe  perfons  who  are  to  pay 
the  modus,  as  laid  in  the  plea,  it  is  well  enough;  for  in 
fuing  for  fuch  modus,  it  is  not.neceffary  for  the  plaintiff 
to  make  all  the  occupiers  parties  who  pay  a  joint  modus  : 
for  every  part  of  the  land  is  liable,  and  no  occupier  can 
be  difcharged,  till  the  whole  modus  is  paid.  And  there- 
fore'the  ecclefiaftical  court  would  be  juftified  in  determin- 
ing that  every  occupicir  is  liable  for  the  whole,  and  for 
each  other ;  and  therefore  fuing  a  part  of  tbe  occupiers 
is  fufiicient.     3  Atk.  245. 

Ti  1733.  Gibb  and  GocJman^  It  was  faid  by  Pengelly 
chief  baron,  that  ip  an  anfwer  to  a  bill  for  tithes,  it  is  not 
abfolutcly  necefiary  to  exprefs  the  day  of  payment  of  a  mo- 
dus infifted  on,  but  this  may  be  fupplied  by  evidence,  fo 
as  to  be  a  foundation  for  tlie  court  to  direS  an  iflue  at  law 
to  try  the  modus ;  but  in  a  crofs  bill  to  eftablifh  a  modus, 
a  day  muft  be  exprefsly  alledged^  otherwifeit  will  be  fatal. 
Bunt*  328* 
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And  many  modus's  have  been  fet  afide^  in  regar4  that 
no  day  of  payment  was  fet  forth  by  the  defendant.  As  in 
the  cafe  of  fyhiubalUni  Offley^  %.  56.  Mr.  Offley  had 
fued  VVhicehall  in.  the  fpiritual  court  for  tithes.  White- 
ball  moved  for  a  prohibition,  and  fuggefted  a  modus,  but 
let  forth  no  day  of  payment.  For  want  of  which,  the 
court  was  of  op'mion  it  was. naught. 

E.  8  G.  Goddard  rcSor  of  Caftle  Eaton  in  Wilts  r. 
KabU.  The  defendant  ,infi({ed  upon  fevera)  modus'^y  viz. 
3  d«  for  a  milk  cow,  gd.  for  a  Iamb,  3d.  for  a  colt,  i  d. 
for  a  garden,  and  the  like :  But  they  were  all  fet  afide,  in 
regard  no  time  for  the  payment  thereof  was  afcertained  by 
the  defendant.     IBunb.  10%,  {b)] 

T.  8  G.  W^^dford  vicar  of  £be(hame  alias  Enfom  in 
Surrey,  againft  Crojpt.  Modus,  4d.  a  cow  for  milk  and 
calf)  2d.  for  a  dry  beaft,  3d.  for  a  lam^,  and  fo  on,  buC 
no  day  of  payment  fet  forth  by  the  defendant:  Set  afide 
for  the  fame  reafon. 

Ptnria  vicar  of  Dodderhill  in  Worcefterlhire,  verfui 
Dugard.  Modus  4K  los.  for  all  fmall  tithes  arifingon  aa 
cftate  called  Impney  :  Set  afide,  becaufe  no  day  of  pay* 
ment  was  fet  forth  by  the  defendant  in  his  anfwer. 

Ptmbirton  vicar  of  Selchamp  St.  Papl's  in  Eflex,  againft 
Sparrow  and  others.  Several  modus's  fe(  afido  for  the 
(ame  reafon.     [Bunb,  105.] 

T.  9  G.  Corpus  Chrtfti  v.  VinanU  Modus,  i^d.  for  a 
young  milk  cow,  and  2  ^.  for  an  old  milk  cow,  fet  afide 
for  the  fame  reafon. 

And  the  reafon  thefc  decrees  go  upon  is,  that  tithes  ia 
kind  being  a  proviCon  made  by  law  for  the  clergy,  wbJch 
becomes  Aie  at  a  certain  determinate  time,  and  which  if 
not  then  fet  forth  are  immediately  demandable,  fliall  not 
be  taken  from  th^m  by  an  uncertain  payment  which  be** 
comes  due  on  no  determinate  day,  and  which  they  cannot 
know  when  to  demand  or  go  about  to  receive  if  it  be  with- 
held. Befides  tkat  fuch  an  uncertainty  lays  a  foundation 
for  many  difputes ;  as  in  the  cafe  of  the  death  of  an  in* 
cumbent,  where  tithes  ate  paid  in  kind,  all  tithes  fevered 


{b)  Vidi  alCo  fhilUpt  v.  Sjmis^  Bufib.  175.  where  a  modus 
was  fet  afide,  becaofe  fiated  to  be  payable  at  Eafitr  or  others 
w/g,  wben  tht  /hetp  /hall  be /old.  But  io  Wciferfian  v.  Man^- 
mtaring,  Bunb.  2S0.  a  modus  of  twopence  per  acre,  for  18 
acres,  was  eftablilhed  fiffer  *vtrdiQfor  difendant,  although  do 
^oy  of  payment  was  fee  forth,  &or  by  whom. 

6  before 
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before  bis  death  go  to  his  executor,  tk^  fett  to  hit  tmt* 
ceflbr  s  but  if  a  modus  to  be  paid  on  no  certain  dayflboiild 
he  altowcifl,  no  one  couFd  determine  in  that  cafe,  whether 
H  Ihould  go  to  the  executor  of  the  preceding  iacumbeDf, 
6r  to  the  iucceflbr. 

But  the  courts  of  late  have  tiot  betn  ib  ftrid,  as  to  the 
limiting  a  precife  day  of  payment.  In  the  Cafe,  of  Carti 
and  Bally  May  13,  1747^  a  bill  was  brought  for  a  fuh- 
t'fadton  and  account  of  tithes,  againft  the  inhabitanta  an4 
occupiers  of  Hinckley  in  Leicefterfhire.  The  defiindanla 
infift  upon  a  contributory  modus  of  17  8»  in  the  whole,  paid 
for  the  hides,  in  lieu  and  fatisfaAlon  of  all  tithes ;  viA* 
5  s.  8  d.  for  the  part  of  hides  "in  (he  oecupation  of  foch  1 
pcrfon  ;  4  s*  4d.  for  the  part  in  the  occupation  of  another; 
:lnd  7  8.  for  the  part  in  (he  occupation  of  another.  By  the 
lord  chancellor  Hardwicke:  Two  objed ions  have  been 
taken  by  the  plaintiff,  that  it  doth  .not  exprefe  the  timtf 
*when  it  is  to  be  paid,  nor  enumerate  iht  perfons  by  whom 
it  is  to  be  paid.  As  to  the  firft,  in  the  court  of  exche- 
quer, if  a  particular  time  was  not  laid,  that  court  formerly 
would  have  over-ruled  the  modus,  and  not  gone  into  iluS 
irerits ;  btit  more  latefy  they  have  very  properly  let  in  a 
greater  kcitude  of  Qioof,  and  it  i|  fufficient  if  it  is  laid  at 
a  particular  time  ^r  (hirtahouts.  But  the  fecond  is  what  I 
lay  flrefs  upon,  that  it  is  not  faid  by  whom  it  is  to'  be  paid  | 
and  Ldo  not  know  any  cafe  in  ihe  books  or  in  experience, 
Where  it  is  not  aliedged  to  be  paid  by  fomebody,  and  it  ia 
very  reafonable  it  ihould  be  faid  by  whom,  becaufe  the 
parfon  rnay  then  be  fure'  to  whom  he  muft  ap|dy,  or 
againft  whom  he  roay  have  a  remedy  for  his  tithes.  Tbtf 
cannot  be  fupplied  by  faying,  that  in  other  parts  of  the 
anfwer  they  have  (hewn  the  i^s*  have  been  paid  by  thoft 
perfons  who  have  held  thefe  lands,  for  that  may  be  acci« 
dentai :  and  though  it  has  been  faid  this  court  does  nof 
take  culloms  fo  firifily  certain  as  courts  of  law,  yet  this 
>eourt  requires  cuftoms  to  be  fubftantially  laid.  If  before 
the  court'of  exchequer,  where  cafes  of  this  kind  are  more 
frequent,  it  Would  haf^been  over*>ruled  atoitce.  ^Aiips^. 
496.. 

And  in  the  cafe  of  Richards  and  Evam^  OQl*  t6, 1 747 1 
the  plaintiff^  as  redor,  brought  a  bill  fdr  payment  of  tithes 
in  kind  :  The  defendant,  as  owner  of  the  farm,  brought 
a  crofs  bill  for  eftablifhing  a  cuftomary  payment  of  7 1,  a 
year,  in  lieu  and  fatisfa£lion  thereof.  For  the  plainCiff  il 
was  inGfted,  that  this  modus  is  neither  Well  liid  nor  proved. 
Dor  is 'the  day  of  payment  certainly  fpccifiedi  for  want  of 

II  which 
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^hich  a  modus  was  held  not  good  in  point  of  law  in  the 
Exchequer,  T.  5  G,  becaufe  the  time  of  payment  of  a  mo- 
dus ought  to  be  as  certain  as  of  the  tithes^  in  place  of  which 
it  is  fubftituted ;  which,  as  to  the  fruits  of  the  earth,  is 
immediately  on  the  firft  feverance;  and.  a  cuffom  uhcer* 
tain  is  no  cuAom*  ^  By  the  lord  chancellor  Hafdwicke: 
As  to  the  general  queftion,  whether  it  is  neceflary  to  lay 
and  prove  a  particular  day  of  pay^ment,  the  cafe  in  the  exche- 
quer was  certainly  fo  determined;  but  I  remember  it  gave  . 
general  diOatisfadiion  in  Weftminfter-hali  and  abroad,  at 
too  nice  to  require  the  proof  of  a  particular  day;  aild  it 
bath  been  lince  adjudged  to  the  contrary,  that  en  or  about  is 
fufHcient :  ifo  that  they  have  left  ofF  taking  that  exception 
in  the  exchequer,     i  Vi%ey^  39. 

And  it  fetmtth  now  to  be  held,  where  an  annual  rtiodus 
nath  been  paid,  and  no  certain  day  for  thd  payment  thereof^ 
is  limited;  that  the  fame  (hall  be  due  and  payable  on  the 
lafl  day  of  the  year. 

9.  A  modus  muft  be  ancient :  and  therefore  if  it  Is  any  Muftbeaaclent* 
thing  liear  the  prefent  value  of  the  tithe,  it  will  be  fuv^pofed 
to  be  of  laie  commencement,  and  for  that  reafon  will 
be  fet  afide.  As  ih  the  cafe  of  Lnyfield  r'*<ftor  of  C  hidding- 
foid  in  Surrey,  and  Diiap,  H.  1697,  the  dtft-nJant  infifted 
6n  a  modus  of  3d.  for  each  lamb.     The  court  held  that  * 

was  too  much,  and  couM  not  be ;  for  that  a  lamtTwts  not 
then  worth  2  s.  6  d.  in  that  country  (^).  ^  c* 

So  ia  the  cafe  of  Bffi/on  and  U^aUins^  H.  3  G.  The 
following  modus's,  vi^.  55.  an  acrefor  the  tithe  of  winter 
Corn,  4  s.  an  acre  for  fummef  corn.  Is.  6  d.  an  acre  for 
upland  meadow,  and  3  s.  an  acre  for  lowland,  were  fet 
afide  as  too  big. 


(r)  Ranknefsy  as  it  is  called,  is  evidence  againft  the  an- 
tiquity of.  a  modus.      Bat  in  Pjke  v.  Dehvling,   2  3L  Rep, 
I257.  whichswas  a  cafe  fent  from  the  court  of  chancery  for  the 
opinion  of  the  court  of  common  pleas,  a  modus  0^  as.  6d« 
being  fet  op  by  the  defendant  to  be  paid  to  the  vicari  On  the 
jth  day  of  April  in  each  year,  in  lieq  of  tvtry  tenth,  lamb. 
it  waa  objected  that  this  was  out  of  all  proportion  to  the  price 
of  lHoiba  in  the  time  of  Ric,  i.  according  to  the  calculations 
of  bifliop  Fleetwood  in  his  Chrbnieon  preth/um*     Bat  De  Grey 
G.  J.  and  two  other  judges  certi£ed,  that  "  atf  the  cafe  fup- 
|>ofed  the  cxiilence  oi  the  modus  in  queftion  frooi  rime  imme- 
inorial»  which  they  conceived  to  be  a  queflion  of  fa&\  they 
Were  of  opinion  that  there  did  nOt  appear  any  reafon  why  this 
fliould  be  cQofidered  as  a  to\6  modal  in  pcint  of  law." 
fc  Vol.  III.  Gg  Lkjd 


1^4  *Ad  ^ma%  4  G.  Tbe  defendinCs  initfted  on  fevenl 
mpdiis^s  for  all  fmall  cithes  arifing  out  of  their  rerpcfiive 
farms.,.  But  it  appearing  bj  their  anfwer,  that  their  fmall 
tithes  in  kindj  in  the  year  demanded  bf  the  bill,  did  not 
amount  ^o  more  in  th&t  year  than  the  pretended  modus's, 
th>c  modus'^  were  fet  afide. 

7t  7  G.  Franklin  ^tiijinklm.  The  b'ril  was  brought  by 
the  plriipiiioners  of  Partiliaai;  in  tfampfbire  againft  the  vicar 
and  tenant  of  the  jtppropriator  there  under  the  hofpital  of 
St.  Crofs,  to  eflabltm  feveral  modus*s ;  fome  of  which 
were  fe^  afide  as  too  btg ;  and  among  the  refl-^  a  pretended 
Ixiodus  of  6  d.  for  the  tithe  of  a  calfT 

And  the  reafonthefe  decrees  go  upon  b  this  :  That  die 
value  of  money  being  much  greater  af  the  ttnie  when  all 
oiodus's  are  prefumed  to  have  begun  than  his  now;  a 
modus  near  the  ^ue  of  the  tithes  at  this  day  muft  have 
been  at  that  tiihe  a  great  deal  more:  and  it  is  not  to  be 
fuppofedy  thftt  the  parilhioners  would  at  any  time  ]^ive  fo 
iDueh  more  than  the  value  of  their  tithes. 

In  4he  cafe  of  Chapman  and  Smftht  July  17,  1754} 
the  bill  was  brought  by  the  re£lor  of  the  parifli  or  AI- 
triogham  in  Kent^  for  payment  of  tithes  in  kthd'Tor  the 
lands  therein.  The  defence  fet  up  in  the  anfwer  wat  a 
modus  in  this  parilh  time  out  of  mind,  that  all  occupieri 
)a  the  mar(h  lands  in  this  pariih  have  always  paid,  or 
ought  to  pay,  yearly  to  the  re^or  9  d.  an  acre  and  nomore* 
for  every  acre  of  marQi  land  within  thefatd  parifli  and  the 
tltheable  places  thereof  in  their  refpedtve  pofleiBons; 
except  when  fown  with  corn^  g^*in«  fl>x,  or  planted  with 
bops^  as  a  modus  in  lieu  of  all  tithe  of  hay  ^nd  pafiure^ 
and  all  fmall  tithes  except  fllax^  hemp  and  hops;  and  fo 
after  that  rate  for  a  greater  or  lefs  quantity  than  an  aae 
of  marfh  land.  For  the  plaintiff  it  was  refted  on  the 
redor*s  title.  For  tbe  defendant  it  was  argued,  that'tbis  ^ 
was  a  good  modus  and  well  laid,  and  a  cafe  in  the  exche^ 
quer  in  1726  wai  cited,  where  a  bill  was  brought  by 
'  Ritbard  BaUt^ttBtox  of  the  parrfli  of  Wanbtrny  the  very 
titxt  to  this  pari(b«  far  tithes  In  kmd  ;  and.a  cr<»fs  )>in  by 
Sir  Chartis  £/i/f/yand-otberv,tnhabhantf  of  that  pariih,  to 
effablift  a  moduv  of  one  fliUling  for  every  acte  of  marib 
land,  laying  exa^y  as  t^e  prefent  modu^  :  Two  UTues 
were  direfied ;  and  upon  the  equity  referved  after  the  tr&f^ 
ttie  modus  was  eftabli&ed.  This  fs  ii  precedent  both  in 
law  and  equity.  Slewing  this  as  a  cnodua'^wdt  laid;  and 
that  in  a  court  where  t&fe  kinds  of  billt  ate  piricolarif 
atfcnded^Ui  ||  and  anfwera  (he  ob^e^on  of  being  t6(^  mk^. 
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this  being  laid  only  at  gi,  an  acre.  In  Evans  and  JPr/V/, 
d6th  0£l.  I747»  it  wa^  held,  that  the  ranknefs  of  a  modus 
•  is  oot  to  be  judged  by  comparifon  of  the  fum  to  the  rent 
referved  on  the  land^  but  to  the  value  of  the  land  $  and 
that  where  it  was  neceflary  in  point  of  proof,  Ihe  court 
Would  dire£t  that  matter  tp  be  cried,  but  otherwife  the 
court  hfelf  would  judge  of  it. ,, ^Tbefe  lands  lie  in  Roin« 
ney  marfh ;  to  preferve  whicb^  the  owners  are  at  a  ?er^ 

Seat  expence,  and  therefore  it  is  probable  that  they  made 
is  compoficion,  and  then  the  variation  6f  the  land  is  not 
a  realbn  to  fay  this  is  a  rank  modus;  for  the  value  of  lands 
depends  on  particular  hufbandry,  aoa  is.  uncertain.    It  is 
impoffible  to  fay,  what  the  value  o(  ihff  lands  was  at  the 
time  of  this  compofition ;  and  reatbnable  to  think,  a  pro- 
per valuation  was  then  made.— For  th^  plaintiff  it  wai 
anfwered.  Where  a  modus  appears  b  large,  that  it  is  im* 
pdflible  it  could  be  time  out  of  min9,  the  court  will  al- 
ways deflroy  fuch  a  modus  upon  the  face  of  jr«     Every 
modus  prefumes  an  original  agreement  before  the  difabling 
ftatutes,  by  parfon,  patron,  and   ordinary*     The  com* 
xnencement  then  mod  be  prefumed  confident  with  right 
reafon  ;  and  the  court  will  not  prefume,  that  the  parilh* 
ioners  /in  whofe  favour  all  ihefe  contrails  are)  made  fuch  a 
compofition,  as  was  of  more  value  than  the  tithes.     The 
payments  muft  be  always  in  money,  this  being  pafture 
tithe,  which  is  always  pecuniary,  cannot  be  fpecilic^  and 
the  only  tithe  in  the  kingdom  which  is  not  fpeciEc.     It 
is  not  to  be  conceived,  that  9  d.  would  be  paid,  if  the  real 
tithe  did  not  amount  to  half  that.     The  value  of  an  acre 
to  fupport  this  as  a  reafonable  compofition  at  the  time^ 
mutt  haVe  been  7s.  6d.     So  high  a  modus  creates  a  flrong.   ; 
prefumption,  that  it  was  not  made  beyoiid  time  of  memo- 
ry.     The  law  fixes  that  to  a  ctrtain  period  in  the  time  of 
king  Richard  the  firft,  fince  whofe  death  if  is* above  c6a 
years.     This  then  muft 'be  prefun:ied  an  agreement  before 
that  time  to  pay  9  ^.  an  acre.     In  fad,  in  the  time  of  king 
Hen.  8.  ttiefe  lands  were  valued  at  as.  an  acre }  as  appear* 
from  feveral  recordsfi  particularly  froina  (urvey  then  taken^ 
now  produced  out  of  the  augtnentation  offiqe.    The  other 
objedioq,  and  which  deftroys  the  modus  on,  the  face  of  it^ 
is  from  the  exception  of ^tithc  of  hopi  ;  which  (hews  it  a 
cbmpofition  coming-in  fn  queen  Elizabetl^^  time;  tho' 
perhaps  they  exited  here  a  little  beforci^,  fhere  being  a  fta* 

Ste  in  the  time  of  Hen.  3.  prohibiting  them  as  a  vehe- 
Dus  weed.    Jt  could  not  then  be  aii  aEreeitierit  before 
tiatt  of  tatmory.    The  Exception  muft  be  ukea  intire 
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with  the  modus ;  for  the  court  never  ferers  a  modus,  or 
confiders  one  part  as  good,  and  another  as  bad.     Hops 
being  alledged  as  part  of  the  defcription,  it  is  thereby  as 
mnchfelo  di  fe^  as  if  laid  particularly  and  precifely  for 
hops ;  which  is  never  allowed, — By  the  lord  chancellor 
Hardwicke:  This^  cafe  is  of  very  great  confequence,  the 
marfh  extending  thro*  a  vaft  trad  of  country.     The  court 
certainly  ought  to  Tupport  the  rights  of  the  chtirch,  and 
not  to  allow  any  modus  or  Cufiomary  payment  that  by  the 
rules  of  law  is  not  to  be^fupported.     At  the  fame  time  the 
court  ought  not  lightly  to  oveiturn  cuftomary  paymeotSi 
that  have  prevailed  for  a  great  tra6i  of  years,  which  is 
commonly  called  time  out  of  mind  or  the  memory  of  man  \ 
tho*  I  do  not  mean  flriflly  according  to  the  notion  of  law 
before  the  time  of  king  Richard  the  firft.     There  are  two 
dbjefllons  againft  this  modus ;  one  is,  that  this  payment 
of  pd.  an  acre  cannot  have  futvTifted  time  out  of  mind,  be- 
caufe  gd.  an  acre  muft  be  much  above  the  value  of  the 
tithe  at  the  time  this  modus  muft  be  fuppofed  to  commence ; 
which  the  law  of  England  by  a  pretty  extraordinary  ftittch 
(and  which^  1  believe,  no  other  country  does)  makes  from 
the  tranfportation  of  king  Richard  the  firft  to  the  holy 
land.     The  other  is,  that  this  modus  cannot  have  fubfifted 
time  out  of  mind,  becaufe  there  is  an  exception  of  a  pro- 
dud  and  culture.  Which  was  n<>t  and  could  not  be  to 
u{^  at  the  time  when  it  was  fuppofed  to  commence*     And 
this  obj^flion  hath  in  it  fomething  very  material ;  for  hops 
are  always  allowed  to  have  been  introduced  in  modem 
times,  that  is  modern  in  refpe£t  of  long  antiquity.     They 
began  (o  be  ufed    and  propagated  in  queen  Elizabeth's 
time,  and  exifted  in  this  kingdom  fome  time  before ;  tbey 
were  here,  as  tobacco  is  here,  planted  for  curiofity  and  in 
fmall  quantities.  .  It  is  not  poffiblc  there  could  be  fuch  an 
exception  at  the  commencement  of  the  modus  \  bot  the 
queftion  is,  whether  the  making  this  exception  overturns 
the  afHrmatijk'e  part  of  the  modus.     And  I  am  of  opinion  it 
doth  not.     Suppofe  the  agreement  was  to  pay  gd.  an  acre 
for  all  ftnall  tithes  of  this  land,  except  fuch  fmall  tithes  as 
fhall  be  afterwards  introduced,  that  would  be  ceitaioly  a 
good  agreement.     Then  inftead  of  laying  it  in  tbofe  ge« 
.jieral  words,  thty  have  fpecified  it  with  fCich  a  fort  of  pro- 
dudly  as  thefe  lands  probably  will  be  tilled  with.     And  it 
is  too  much  to  lay  fuch  weight  on  this  obje^ion,  as  to 
overturn  the  modus  on  that  account.     The  more  material 
objeflion  is,  whether  the  modus  is  not  too  rank.    It  is  in- 
fitted  upon  as  too  high  in  point  of  vsjue^  and  therefore  that 
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the  court  is  bound  to  take  notice  of  it,  and  ougfit  to  over* 
Tule  it.  That  dodrine  hath  undoubtedly  prevailed  in  fe- 
vcral  cafes  ;  but  moft  coronionly  as  to  the  value  of  parti^ 
cular  things  for  which  the  modus  hath  been  fet  up,  as 
whldre  it  rs  fo  much  for  a  {beep,  or  lamb,  or  a  particular 
kind  of  produ£l,  the  value  of  which  may  be  (hewn  at  thefe 
times :  but  it  hnay  differ  a9  to  a  modus  fer  up  as  to  the 
value  of  lands,  becaufe  feveral  incidents  and  accidents 
may  attenJ  that;  the  alteration  of  traffick  or  commerce, 
or  of  the  culture  of.  land  either  improved  or  falling  in 
value  by  accident,  makes  fuch  a  ^modus  more  uncertain 
than  in  rcfpedl' of  the  value  of  a  particular  kind  of  pro- 
duct, as  calves,  (heep,  lambs,  and  things  of  that  kirid. 
Therefore,  tho*  this  objedlion  is  taken  in  point  of  lavir 
for  the  judgment  of  the  court,  yet  the  court  doth  not  al- 
ways proceed  as  bound  to  determine  in  that  way,  vbut  hathf 
confidered  it  as  a  matter  of  fa6t  proper  for  a  jury.  And 
this  being  a  cafe  of  fo  much  confequence,  I  (hall  fend  it 
to«  trial  at  laWt^And  he  directed  an  iflue  accordingly. 
2  V'izty^^  506. 

in  the  caf(f  of  Eiin  znd  Ptgot,  March  3,  1745  >  ^  ''"' 
was  brought  for  tithes  in  kind  of  \^e  manor  of  Dodefhall' 
in  the  pari(h  of  Quaintoti.  The  defendant  infifts  upon  a 
modus  of  481.  in  lieu  of  all  tithes  of  that  manor.  For 
the  plaintiff  it  was  infifted,  that  it  was  too  rank  ;  for  the 
whole  rcftory  was  worth  but  33  I.  a  year  in  Htfnry  the 
eighth's  time;  and  the  whole  demefhe  lands  of  that  ma* 
nor  in  queen  Elizabeth's  time  were  worth  .but  48  1.  a  year,' 
fo  that  Che  modus  then  would  have  been  juft  as  much  as 
the  manor  itfelf.  And  the  plaintiff  proved  as  exhibits  the' 
value  of  the  firft  fruits  from  a  return  made  by  the  aug-* 
mentatioi}  oiHce  i  and  for  the  value  of  the  manor,  an  iji-., 
quifition  po(l  mortem.  By  the  lord  chancellor  Hard- 
wicke;  There  is  no  perfon  more  unwilling  than  I  am  to 
fiec  afide  fuch  payments  in  lieu  of  tithes  \  but  there  muft 
be  fome  ground  of  law  upon  which  to  fupport  fuch  pay-- 
snent.  The  objeAton  isj  its  being  too  rank  a  modus, 
and  confequently  that  it  could  not  be  time  out  of  mind, 
for  it  appears  that  manor  is  now  but  80  1.  a  year ;  and  ac« 
cording  to  the  natural  improvement  of  lands  from  Henry 
the  eighth's  time,  it  ought  to  have  been  ten  times  as 
much,  on  account  of  money  finking  in  its  value,  anci 
lands  ri(ing  in  theirs.  The  returns  from  the  iirft  fruits 
office,  and  the  inquifition  poft  mortem,  though  they  are 
not  condufive  evidence,  yet  are  fufficient  upon  the  cjir* 
cym^anges  of  this  cafe ;  becaufe  thfe  defendant  has  not 
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prodoced  aoj  e? idence  to  coouadid  it.  Tdcing  all  the 
evidence  tcg^tbcr,  this  appeals  lo  be  Dothing  more  ttea 
a  compoiition  upon  agceevent^  wbicb  pailbiit  have  fgbr 
Biitted  to  in  fiicceffion  from  time  to  tUniQ,  aod  ia  oiecc]j 
a  perfonal.pajment;  not  a  compofitioo  rM/>  whkh  it 
ibme  charge  given  to  a  parfim  upoa  Uods^  under  a  deed 
to  which  bimfetf  and  tbe  paUfon  and  ordinary  are  paities^ 
and  of  a. different  nature  from  this.    3  Mkn  998.    . 

Upon  the  whole,  all  thefp  modua'a  proceed  upon  m 
fuppofition  of  an  original  teal  compoGtiop  having  ^n 
adaally  made  %  which  being  loft  by  length  of  time,  tbe 
immemorial  ufage  it  admitted  as  evidence  to  iliew  that 
it  once  did  exift«  aod  that  from  theoce  fuch  ufage  waa 
derived*  Now  time  of  memory  hath^  bc6h  long  ago  a(^ 
certained  by  the  law  to  commence  from  the  reign  o(.  Ri« 
chard  tbe  firfl*;  aod  any.cuftom  ipay^^.  deflroyc^  by 
evidence  of  its  non*exifience  in  aoy  pan  .of  t|ie  long  pe« 
xiod  from  his  ^ days  to  the  prefent.  Wbcsefore»  aa  tbia 
real  oempofition  is  fuppolcd  to  have  be^n  aa  equil^bla 
contrad,  or  the  full  value  of  the  iithes»  at  the  tiiiit*o£ 
aakios  it,  if  the  modus  fet  up  is  fo  rank  apd  la^ge^  as 
that  it  Deyond  difpute  eaceeda  the  value  of  tbe  tithea  in 
tbe  time  of  Richard  the  firft,  this  modus  is  fek  difi^  and 
deftroys  itfelf.  For»  as  it  would  b^  deftroypd  by.  aoy, 
direS  evidence  to  pro^e  its  non-exii)enccat  any  time  finco 
that  aera^  fo  alfo  it  is  deftroycd  by  carrying  in  itfelf  tbia 
ioternal  evidcace  of  a  much  later  ocigioaL    Blaii/f.  t.  z. 

10.  A^ 


.  (*)  This  rule  wss  adopted,  when  by  the  (latote  pf  3  Mdw.  i. 
€•  3$.  the  reif  Q  of  Richard  the  hrit  was  made  the  time  of  limit- 
atioA  in  a  writ  of  right.  This  period  in  a  writ  of  right,  by  tbe 
flacttte  of  3a  JKnr.  8.  hath  been  rtd need  to  fixty  yeaia.  And  it 
fceau  feaaewlrai  unacconnuble.  that  the  dataoflagat  pseferip* 
tion  or  meaBOcy  flionld  6ill  continue  to  be  reckoned  liomad.«en 
fo  vjesy  antiqnaced,  [But  it  would  appear  fUll  note  itrwy» 
iff  this  date  wera  to  be  changed  from  time  to  timai  and  no  ta* 
convenience  refalts  from  the  role :  for  it  is  not  neceflary  to 
produce  evidence,  that  a,cuftoni  has  exifUd  during  nil  tbta, 
/pace  of  time ;  but  proof  of  its  exigence  for  a  comparativdy 
ihart  fpace  of  time  is  evidence  of  immemorial  uikge,  if  nothing 
appear  to  the  eon  trsry*] 

Iff)  Sse  alfo  TorrioMO  v.  Ltggft  1  J/.  Rip.  420.  where  6va« 
ral  iDodu/es  Were  over-ruledt  on  this  gr6ond»  without  diicft* 
iag   an   ifue.  '  But  la  4tkjH4  v.  l$rd  WiUnflfj  ii  Mnk» 
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10.  A  mod'as  muft')>e  (bmething  daraUe ;  becaufe  dio  iioftbcdMAbic 
tithe  in  kiddU  an  inbtfitMce  ccritin^  and  ii  is  jgaiaft  na* 
tune  thtt  it  Ibouldbe  ettinguiflied  by  a  reeompence  not « 
durable  at  leaft;  rho'noi  fo  valuables  fet  cliis  reafeav 
fbu#'  pence  to  be  piid  )«early,  bf  twopctfona  iahabitiiig 
tWfech  boufes;  in*  <onfideratioo  of  all  tkhes,  hatb  beea* 
adjiKlged  in ;  beciaufe  the  boufes  may  decay^  or  noM  Uve 
in  them.     Gikf.6j^{€)       '  - 

If.  Cuftom  or  pit»fcfi|Aioa  muft^be' toAAanCft  with6ut  Mdtbtwfttoit 
iottrrupcion ;  ai^d  perpetual,  from  ibtf^tiaae  whereof  tkc  *w«»P*«* 

2  ^it^.  397.  tt  was  (lij  by  the  court*.  th»t  there  Ua  niAterial 
dii{#reDcepetwceQ  a  farai-pay.aMnt  ted  one  for  a  particelat 
fpkdies  of  produce.  In  the  mmtr^  many  re^lon^  may  have 
paeveaM  the  tithed  ftom  b<in>g  agreed  for  at  their  proper 
prlee.  The  owiier  may  have  meahc  a*  boenty  to  the  dergy- 
itiab,  or  he  mayhave  wkhed  to  pay  for  sn  exemptioa  from 
tkhtts^  far  the  lake  of  iaprovemencs* .  The  oourt  wooM  not» 
riiereioif »  decree .  for  the  plaintiff  on  the  rankneft  of  .  a* 
fa^m-aM^oSf  without  the  interrentioa  of  a  jory.  See  .Si^/ 
v^  Arwd$U  iJ^jM.  98.  firom  Ch.  B.  DoddV  MSS.  whom 
eight  poandt,  for  a  farm  of  eighty  poaadt  a  year»  was 
allowed  io^  he  a  good  modui.  See  alfo  Eifgg  v.  Oglmukr^ 
Bunlf^  joi.  and  lord  Hardwicke's  opinion  in  CiM/msm  v« 
Skitb»  t  Vnt.  506. 


-<#)  GteAiiin's  ea(e»  Cr§.  £fo.  139.  So  alfo  a  aodoafbr 
tithe  to  be  paid  by  the  inhabitants  of  foch  a  tenement,  and 
the  landt  niually  enjoyed  therewith,  wai  declared  vend  by  Sir 
Jofeph  Jekylj  M.  R.  for  the  tenement  may  fall  down,  and  be 
onrnhabited,  and  the  lands  may  be  (hifted,  and  let  with  other 
fhrmi.  CafUt§m  v.  BrigittwiU.  %  P.  f^ms.  462.  And  a  mo* 
diif »  thaa  the  '0eempU9»  §f  nftry  farm-lmmfi  within  a  townliip 
ftooM  pay  ^'tili  pinrnp,  in  lien  of  the  tithe  of  hay  of  landa 
oacopi^d  with  fecb  farm-hoofe,  waa  holden  to  be  void  by  tho 
cofrt  ofetcheqner,  becauie  it  (hifted  according  to  the  occn* 
jwtioa  of  the  lands,  and  was  liable  to  be  reduced  to  a  fingle 
peofiir^if  not  to  be  totally  annihilated.  Trawis  v.  H^biubiud^ 
CT.^W.  a  R^j»*  762.  Trwms  V.  Ox/««,  i  Jnfi*  308.  But  % 
iBodonof  two  pence,  payable  by  every  inhabitant  houfeholdet 
of  a  parifli,  for  all  tithe  of  fruit,  fuel,  agiftment,  kt*  waa 
dftided,  in  the  court  of  exchequer,  to  be  good,  becaafe,  tho' 
llie  number  of  houfes  may  diminifli,  it  may  alfo  increale* 
And  the  inbahiamts  hou/gboldirt  of  a  town  or  vill  being  per« 
petnal  in  contemplation  of  Jaw,  the  lecompence  to  the  viear 
u  certain  and  durable  to  a  common  and  reafonable  intent* 
Binn^  V.  RioJ^  %  A^fi.  322.  See  alfo  HttrditfiU  v.  Smtkfim 
a  SktifM  3  Jii.  245.  (Sf/Mpra  8. 
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fnpmor J  of  man  is  not  to  the  contrary :  for  if  ti|ere  have 
l^een  frequent  interruptions,  there  can  be  no  cuftom  pr 
prefcription  obtained,  Put  after  a  Cuftom  or  prefcription 
13  once  duly  obtained,  a  difturbance  for  ten  or  twenty 
yes^rs  (hall  not  dcftroy  it.  Dig.  />.  2.  c,  i}. 
Moduihowde-  |2.  As  every  Consideration  will  not  make  a  good  mo- 
f^^l^^*  dusj  fo  a  modus,  tho*  founded  upon  good  confideracion, 

may  be  feveral  ways  difcbarged^  and  tithes  become  due  la 
kind:   As. 

,  (l)  Where  land  is  converted  to  other  ufes :  fo,  whea 
the  prefcription  is  for  hay  and  grafs,  fpecially,  in  fo  many 
acres  of  land  j  if  the  land  is  converted  into  a  hop  garden 
or  tillage,  the  prefcription  is  gone  (/)• 

(2)  By  the  alteration  or  deftrqaio|i  of  thp  thing  for 
which  the  money  was  paid  :  as  where,  two  fulling  mills 
were  under  the  fame  roof,  and  turned  into  a  corn  mili^ 
where  alfo  there  w^s  one  pair  of  ftones  in  a  pmII,  ibnd 
another  pair  was  added  i  aqd  where  the  watercourfe  was 
alcetcd  by  the  owner,  and  the  mill  was  pulled  tlown  and 
re*edij^ed  uppn  it ;  it)  all  thefc  cafes,  i(  was  adjudged  that 
the  p3o4us  was  gone,  ^ut  where  a  man  was  feifed  of 
right  djzit^  of  meadow  and  one  of  pafture^  for  the  tithes 
whereof  he  had  paid  time  out  of  ipind  five  ibilUogs  and 
foMf  pence,  and  afterwards  tiie  owner  built  a  corn  mill 
upon  the  fame;  it  >va8  adjudged  that  he  (hould  pay  no 
tivhcs  for  the  corn  mill,  becaufe  the  land  was  difcharged 
by  the  modus.     2,  Injf.  490. 

(3)  ^y  r.on-paymenf  of  the  confideration,  or  payment 
of  tithes  in  kind,  for  fo  long  a  time,  as  to  deflroy  the 
pofllbjlity  of  making  proof  th^^t  fuch  cuftom  or  prefcrip- 
tion was  [g)  but  an  interruption  for  fome  (hort  time  only, 
wi)I  not  difcharge  it  \  efpecially  if  made  by  the  leflee,  to 
the  prejudice  of  the  leiTor.     Watf^  r.  47.     GihJ.  675. 

Modo,  how  to         13-  The  luie  is,  that  the  modus  is  to  be  fued  for  in  thf 
be  xx'yA.  ecclefiaftica)  coui't,  as  well  as  the  very  tithe ;  and  if  it  be 

allowed  between  the  parties,  they  fliali  proceed  there;  but 
if  the  f  uftom  be  denieJ,  it  muft  be  tried  at  the  comrooo 
law  :  and  if  it  be  found  for  the  cuftom,  then  a  confulta* 
tion  muft  go ;  otherwife  the  prohibition  flande^h.  The 
|jke  is  affirmed,  iri  cafe  a  i^ry  upon  an  iflue  joined  in  a 
prohibition  upoti  a  ipodus  decimandi,  find  a  different  mo« 


f/)  /.  i.  Till  the  former  culture  is  reftored. 

{g)  In  ihis  cafe»  it  doth  not  a|ipearj»  in.  |>oia^  of  law,  that 
t);e  modus  ever  cxifted, 

dtts; 


Juf ;  fince  a  modus  is  founds  tbey  (ball  not  have  con* 
fuhatipn.    2  In^.  490. 

TAe  priocipal  reafon  why  the  courts  of  common  law 
prohibit  the  fpiritual  court  from  trying  of  modus'a^  are, 
that  whereas  every  modus  is  le/s  than  the  real  value)  the 
rule  of  the  canon  law  is,  that  lefs  than  the  real  value 
(hall  not  be  taken,  and  that  a  cufiom  to  the  contrary  is 
void ;  and  that  the  ecciefiaftical  and  temporal  Jaws  differ 
in  the  times  of  limitatioq,  forty  years  or  under  making  a 
good  cu(Tom  by  the  ecclefiadic^l  laws,  whereas  .by  the 
temporal  laws  it  mud  be  beyood  the  time  of  memory. 
Gibf.  6(^1.  '  / 

But  the  fpiritaal  courts  have  commonly  allowed  and  do 
allow  pleas  of  modus  decimandi ;  and  the  averment  ia  the 
prohibition  is  not  that  titey  do  take  cognisance,  but  that 
the  plea  hath  "been  offered  and  refufed  ;  which  fuppofeth, 
that  if  *the  plea  be  admitted,  the  prohibition  ought  not  to 
go.  '  And  accordingly  it  hath  been  affirmed  by  Doderidge 
and  others,  that  the  fpiritual  court  may  as  well  try  the  mo« 
dus,  as  the  right  of  tithes,  and.  that  a  prohibition  is  not  16 
be  granted,  till  the  (jpiritual  court  either  rcfufe.to  admit 
the  plea,  or  proceed  to  try  Jt  by  rpethods  different  £rom  the 
rules  of  the  temporal  laiw^  as  to  the  time  of  limitatioD,  or 
number  of  witneiT^s,  or  the  like.  And  where  lord  Coke 
contended  for  the  contr^cy  do^lrine,  it  was  declared  by 
Kelynge  and  Twifden,  in  the  cafe  of  the  bi(hop  of  Z.iii- 
£oIn  againd  Smithy  that  in  cafe  one  libel  for  a  modus  deci- 
mandi, if  the  fpiritual  court  allow  the  plea,  they  may  try 
it.     Gib/,  691. 

But,  notwithfianding,  it  feemerh  now  to  be  clearly 
fettled,  that  if  a  modus  decimandi  be  fued  for  in  the  ec* 
clefiafiical  court,  a  prohibition  lies  to  ftop  the  trial  of  it, 
if  the  modus  be  denied  (b) ;  and  the  reafon  is  not  upon  the 
account  that  the  fpiritual  court  wants  jurifdi£iion,  but 
in  regard  of  the  notion  the  temporal  law  hath  of  cuftom, 
different  from  the  fpiritual  :  And  feeing  that  every  modus 
is  due  by  cuftom,  it  is  the  common  law  only  that  can 
determine,  what  time  and  ufage  with  us  (hall  be  fufficient 
to  create  fuch  cuftom,  that  is,  time  beyond  all  me* 
mory  .to  the  contrary.  Whereas  by  the  fpiritual  law, 
fometimes  ten  years,  fometimes  twenty,  they  will  adjudge 


•        • 


(^)  It  is  not  fufficient  that  the  modus  be  denied,  except  tkm 
fpiritual  court  oe  proceeding  to  try  it;  for  U  may  be  imma- 
lerial  to  the  ^oeftion.    x  H,  SlacL  100. 

'  »  '  fufficient 
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lufficient  to  create  a  cufiogi.  An  j  profiibitions  ill  fucb 
cafes  are*  granted,  not  beciuffe  tf)6  fpiritoat  court  bath 
hot  juriftiiCfron  of  the  matter,  buVib  refftUt  of  the  trial 
-wbich  is  to'be  by  the  t^mp6ral  ^aw'  ojjty  ;  ahd^  if  upon 
the  tria!  it  beYound  for  the  modus,  ^he  \}rOc6^din£s  Ihall 
go  on-  in  the  fpiritua!  ^coi/rt ;  ^f  agiinft  the  mo(W,  tbe 
prohrbkion  ffiall  ftand/  Ifotfi.Kt. 

But  if  in  the  trial  of  a  modiis,  Ch^e  defendant  p^aUb 
the  fpiritual  court  to  proccpd  td  (entente,  he  is  then  too 
late  to  come  for  a  prohihition  ;  becaufe  it  is  only  for  de- 
fe£t  of  trial,  and  not  for  defe'fl  of  jurifdiSion  :  But  a 
man  is  never  too  late  for  a  prot)ibitton^  where  it  f*s  tic^f /dc* 
fea of  iurifdiaion.     JJ«»3-  i^.  [/)       '       *'         *    ':]' 

Rotbtram  and  Fanjhow^  March  25*  174S:  On^£at' 
lofiituted  ib  the  ecclefiaftical  coiirt  for  fubtraiQiati  qVliUlieip 
the  defendant  there,    without   pkj^iiigaDy  difduirflrv 
brings  a  bill  to  eftablifh  a  modus*.    The  a^wer  W  me 
bill  does  not  admit  it.     And  he  now  nbved  fo^  an  JkK 
Junfiion  to  ftay  the  proceedings  in  the  ecclefiafficar'court^ 
upon  the  bare  fiig«ftion  of  a  modus' by  hi^  br(r.    Bftbe 
lord  chancellor  Hardwicke  1  If  I  (hould  grabt  '^bi^  in- 
lunAriDn,  1  &duld  make  a  precedent  for  trippfng^  ^p  tBe. 
%eels  of  two  courts^  the  ecctefialtKa)  cpurt^  aqd  f:^M^6i 
common  law.     The  eccl^fia/ii^al  couxt  have  9^  rigof  $(^  re- 
tain fuits  foe  tithes,  yirhethei:  ac  the  inlbniQi^  .oCa  (jpfrkiial 
perfoa,  or  lay  impropf  tatot.    Tbaiis  may  be  a  toSt  aHb  in 
that  court  for  a  mddus,  as  welt  as  for  tkhes  in  ItiiwL  <  Thc'^ 
defendant  tilLewife  may  pt^ad  a  modv^  there >  If  itokfed, 
tbc  ^clciiaftical  court  may  go  upon  the  rfaM&s^}  If  .d)(« 
Died,  tht  eceiefiafltcal  court  cannot  proceed)  fbr^'dtftft  of 
,     trial ;  and  if  fe,  it  is  the  common  fuggeflfoD  for  a  proT>|^^ 
tion  in  tbe  coiirc  of  king^s  bench  ;  but  if  j^ouj^pme  tqe^^ 
Tor  a  prohibition^  you  mitft  iir/l  ih^w^^^  pfiodiu  has  be^jpi 
pleaded  in  tbe  ecclefi.aftical  couiit*  and  denized,  tbcyr^  ;  Aa4 
no  other  oourt  has  the  cognisance  of  it. but  tBe  covet  oif 
king's  bench.     And  therefore  I  will  not  mate  fuck  a  pe* 
cedent,  as  by  a  fide  wind  will  take  away  the  jtififdiaion  of 
both  courts  at   oACe.--And    the  teotibn  iH^  denied. 
3if/i.  628. 
•ill  to  aibbliib       [A  bHl  in  equity,  in  the^  nature  of  a  bill  of  teac^  will 
a  sBadst.  alfo  lie  t9  eftabfiOi  a  modu5»  wht:re  a  fuit  baa  b^en  inStiited 

for  tithes  in  kind }  andtheeourt)  if  dottbtfnl  of  tbeaodus. 


.M 


(1)  In  wh<»t  cafes  a  prohibidon  amft  be  bad  fiw^Wfiire  lcA<^ 
tcncr^  hA  wh^e it  nnay  be  had  after;  fee  ^o(»it(on»  10. 
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*  diredt  an  iflue  to  be  tried  by  a  jury.  %  Anfl.  564.  (i 
f^q.  Mitf0ri  tl?.  tf  fiq.  9  Vin.  M.  78,  79.  Vtd.  mfra 
It II'  I  a*  Tttkti  biwU  ie  tttmufiJU  ^But  a  pka  that^the 
defendant  obtained  a  verdi£{  and  judgment  agaioft  (he  plainr 
tifF,  upon  ftat.  2  &  3  Ed.  6.  c*  i>  was  albwed  to  be  good* 
^^  i{f/>.  in  Cba.  ttmp.  Fincb^  ij.  and  the  court  has  fre« 
quently  refufed  to  direA  an  iiTue,  iP  the  modus  appcsuTjed, 
upon  the  ft,aiei]|enl  of  ir^  to  be  bad.  See  T^rriant  v.  l^egge^ 
I  Si^^i,  ^.  420.  and  ^(^^p  v.  Cbuhtjltr^  a  i?rtf.  161.  (i) 

V.  Of 


(i).  The  fbllowiiig  modufes  hive  been  eftabliibed  3^  good, 
by  decjfions  in  the  courts  of  lan^  :-*On«  penny  for  ancient 
gardena  and  <yxhardi«  Ftrrot  v.  Mariivui,  Buni.  79. — Se- 
veatecn  pence  for  every  cow  having  a  calf,  for  the  tithe  of 
tke  milk  and  calf ;  eleven  pence  for  the  tiike  of  the  milk  of 
n  milk  cow«  milked  wlthoot  a  calf ;  for  every  hetftri  the  firft 
year  flie  haa  a  calf»  thirteen  peace,  for  the  milk  and  calf— 
tbefe  payable  at*  Mkhaeimaa. --Bight  pence  for  t^^ry  hogf- 
head  of  cyder»  made  d  apples  grown  in  the  parilh  ;  for 
hoard  apples,  one  penny ;  for  firewood  fpent  on  the  farm* 
one  hearth  peaoy  ;  for  fruit,  herbs,  roots,  and  other  garden 
ftnlF,  a  garden  penny ;  for  a  colt,  one  penny  j-^-th^efe  payable  at 
Kafter.  R9ewi  the Bijhop of  Extttr^  Buni.  57. — Eight  penc^for 
a  coWt'fbur  pence  for  an  heif^^r ;  three  ihilfingft  and  foa^ pence, 
payable  at  £after,forevery  fcoreof  iheep  ihorn  out  of  the  pa»(h« 
and  fo'proportionably  for  a  left  namber  than  twenty,  or  for  a 
]efs  time  than  a  year,  for  thai/  wool  and  lambs  •  FMUfi.  v*8ymu, 
Bunt^  i7i.«-<-Two pence  an  hogihead  ibr  cyder,  JblL  Ak.  649. 
•—The  non-rcfidenc  occHiMers  of  land  in  B.  andW.  to  pay, 
on  Good  Friday*  or  ai  foon  after  a«  demanded,  foar  ptnoe  aa* 
acre  for  the  tithe  of  hay,  and  the  herbage  of  pafture  lands  not 
ploughed  or  fown ;  but,  if  refidcnt,  to  pay  tithes  in  kind. 
M^tm/tm  V.  Chapman,  z  P.  Wmt.  56$,-^Four  peace  an  acre  for 
highland,  and  three  neoce  an  acre  for  low  land.  BaU  v.  Aw 
hnd^t  cited  ih. — Twelve  pence  for  an  acre  oi  low  meadow,  and 
eight  pence  for  an  acre  of  high  meadow,  for  tithe  of  hay. 
Gfdiiur  V.  PcU,  I  Br9*  P*  C:  314.— Ope  p«tnny  for  hay  for 
an  ancient  meiaage,  with  thedemefne  lands  thereanto  be*  * 
longing,  containing  60  aerest  &€••— One  poand  fix  fliiliiaga 
and  eight  pence  for  an  ancient  tenement,  containiof  6s^* 
acres.  Tor  aay,  fmall  tithes,  and  EaAer  ofFcriogs.  Finch  v* 
Moiftirs,  Btmh*  i6|.—>Nine  cart-loads  of  logwood,  delivered 
to  the  redor  by  the  lord  of  the  manor,  for  hinfelf  and  teaaats, 
in  lien  of  all  tithes.  fVoolfffr/Un  v.  Mai^nAHiirit^,  Bunh*  279.  So 
of  fix  pounds /^raaaasi,  Pigt  v.  Heanu,  Cr;  £ii%.  5S9'~"A> 
halfpenny  for  each  calf,  in  lien  of  calves,  payable  on  Wednef* 
day  before  EaAer.— A  fmoak  penny  for  firewood.-*  An  halfpenny, 
payable  on  Shear-day,  for  the  wool  of  each  ibeep  dying  between 
Candlemai  and  Shear-day.. <^Fonrpenfe  a  month,  payable  on 
Sbear#day,  for  the  tithe  wooi  of  every  hun^d  flieep4horn  in 
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V.  Of  the  fcveral  particulars  tithable. 

7.  Corn  and  ether  grain^  as  hansj  peq/e,  taresi 
vetches. 

TL  Hay  and  other  like  herbs  ^  and  feeds  ^  as  clover^ 
rapey  woad^  hroom,  heath,  furze. 

III.  Jgiftment  orpajlurage^  2  Anft,  498.  500, 

jy.  Wood. 

V.  Flax  and  hemf. 

Vh  Madder. 

Vlh  Haps. 

VUL  Roots  and  garden  herbs  and  feeds  ;  as  tur- 
nips, parfUy,  cabbage^  faffron^  and/ucb  like. 
,  JX.  Fruits  of  trees y  as  apples,  pears ^  acorns. 

X.  Calves,  colfs^  kids y' pigs. 

XL  Wool  and  lamb. 

Xn.  Milk  and  cbeefe. 

XHL  Deer  and  conies • 

XIV.  Fowl. 

p^.  Bees. 

XFI.  Mills,  fijhings,  and  other  perfonal  tithes. 


-u^ 


the  parifh,  which  were  brought  in  after  ttie  zd  day  of  Fcbrtt- 
ary.  Three  eggs  for  every  cock  and  hen,  duck  and  dra&e, 
payable  on  Wednefday  before  £  after,  in  lieu  of  tirhe  eggs, 
and  chickens  and  ducks  hatched  in  the  pariih.  Brinklo^w  v.  J/- 
wunds^  Bunb.  307.— Thirty  eggs  for  all  tithe  of  eggs,  1  R»lts 
Ah,  648.  65 1.  2  Salk,  656.— The  tenth  cbeefe  made  from  the 
£ril  of  May  until  the  lait  of  Augud,  in  difcharge  of  the  tithe 
of  milk.  Aufiim  v.  Lucas,  Cro.  Eliz,  609.  — An  halfpenny  for 
the  wool  of  ^eepfold  after  (hearing,  and  before  Michaelmas. 
Moon,  911. — One  penny  per  head  for  flieep  brought  into  the 
pariih  after  Candlemas^  and  dipt  in  the  pariih,  in  Itea  of 
tithe  of  wool ;  three  pence  per  head  for  iheep  in  the  parifit 
before  Candlemas,  and  carried  out  before  fheartng  trmcj 
though  the  wool  tithe  is  not  then  aftoaliy  due.  Etih  v.  Saul, 
I  jiwfi,  341.  ^  It  if  a  good  modus  for  an  iirnkeeper,  diat  ift 
confideration  that  he  and  all,  &c.  have  paid  tithe  hay  and 
grain  growing  upon  the  land  beh>ngiog  tp-  thefaid  inn,  and 
have  paid  tithe  for  all  their  own  catue  feeding  upon  the  land, 
that  they  have  been  time,  ^c.  difcharged  of  the  dthea  of  the 
horfes  of  their  guefts  agifted  in  the  faid  land,  when  they  tra- 
vel by  the  faid  inn  ;  for  fome  have  fatd,  that  this  was  bat  a 
perfonal  tithe,  and  others  have  faid  that  no  tithes  ihoolcf  be 
paid  for  fuoh  agiftmmt  by  rhe  common- law,  without  any  mo- 
dus ;  between  Gahtl  and  Ricbar^/on  refolved,  and  a  prokitd* 
tion  granted.  9  Vm.  Ab.  13. 
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/.  Com  and  other  grainy  as  beans ,  P^^^i  fares', 

vetches, 
f 

I,  /^ORN  is  a  praedial  great   tithe;   and   is   tithable  Corn, 

V^  according  to  the  cufiom  of  the  place ;  and  is 
commonly  tithed  by  the  tenth  {hock,  cock,  or  flieaf» 
where  the  cuftom  of  the  place  is  not  otberwifc.     GoJ, 

393- 

Of  common  right  the  owner  of  the  corn  ought  Co  cut 

down  and  prepare  the  fame,  and  to  make  it  up  into  ' 
(heaves,  cocks,  or  fhocks^  and  if  the  owner  refufc  to  do 
it,  the  parfon  may  f^e  him  for  the  fame  in  the  fpiritual 
court ;  but  then  the  fuit  ought  to  be  fpecial,  for  not 
fetting  them  forth  in  cocks,  and  not  generally  for  not 
fetting  them  fohh.  But  having  made  the  corn  into 
(heaves,  he  is  not  bound  to  fet  it  up  in  heaps,  unlefs 
the  cuflom  of  the  place  oblige  him  thereunto,  ff^aif. 
r.  49. 

If  a  prefcriprion  be,  to  pay  certain  (heaves  of  corn  for 
all  tithes  of  corn,  this  is  no  good  prefcription ;  for 
the  parilhioners  ought  to  make  It  into  Gieaves :  and  there- 
fore part  of  his  duiy  in  kind,  cannot  be  in  fatisfadlion  of 
the  refidue.     IVatf,  c,  45) • 

If  the  cuflom  of  the  place  be,  to  tpeafure  forth  to  the 
parfon  the  tenth  part  of  ^the  corn  whilft  growing  upoa 
the  land ;  it  feemeth  that  this  manner  of  tithing  ought 
to  be  obferved  :  or  if  the  cuflom  be,  that  the  parfon 
,  ought,  to  have  for  his  tithe  of  corn,  the  tenth  land  of 
corn,  beginning  at  fuch  land  as  is  next  to  the  church, 
this  cuftom  is  good  :  but  when  in  fuch  cafe  the  parifh* 
loners  by  covin,  to  defraud  the  parfon,  did  not  manure 
and  fow  fuch  lands  (the  corn  of  which  would  by  the 
cuflom  be  to  the  parfon)  fo  fufiicienTly  as  their  other 
lands,  and  the  parfon  therefore  did  fue.  in  the  fpiritual 
court  generally  for  the  tenth  (hcaf  and  (hock,  and  a 
prohibition  was  awarded  becaufe  it  was  faid  that  the  par- 
fon might  have  his  remed]^  at  the  common  law  for  the 
fraud  ;  yet  afterwards  in  the  fame  cafe  a  confuhation 
was  granted,  Wray  chief  judice  laying,  that  this  cuf« 
torn  was   againft  common  reafon,     ff^atf.  c.  49.     a  P. 

If  the  cuftom  be,  tha(  the  odd  Ibeaves  or  ihocks,  under 
the  numbec  of  ten,  (hall  not  be  tithed,  by  reafon  that  they 
(et  up  the  tithes  in. heaps  Qr  ihocks,  which  of  common 
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Stubble. 


AftefuCtge. 


Tares  cot  to 
fecdctttk. 


right  the  owner  of  the  corn  is  not  bound  to  do ;  the  oirocr 
is  not  bound  to  divide  the  (aid  flieaves^  or  thecbii  imd  fat 
forth  the  tenth  thereof)  for  (bat  fuch  cuftom  upon  fuch 
confideration  is  good,  ff^atf.  c.  49.  (See  more  of  Cuftooif 
infra  VL  rfibi  letting  9kUVc.) 

It.  It  is  hid  down  in  all  the  old  boolt^,  that  tithes  tie 
liot  to  be  paid  for  the  herbage  of  meres  or  balka  m  corn 
fietds ;  but  that  the  fame  are  freed  thereof  by  the  commoh 
law  and  cuftom  of  the  realm.    2^  InA.  652. 

3.  So,  it  is  faid,  no  tithes  (half  be  paid  for  bay  which 
gtoweth  upon  headlands,  where  the  noKes  and  plough 
turn  When  the  land  is  ploughed,  if  there  be  alledged  a 
euftt>n>  not  to  pay  this,  and  alfo  it  be  averred  that  'the 
headland  is  only  fufficient  to  turn  the  plough.  1  RtlTt 
Akr.  646. 

4.  So,  if  a  man  pay  tithes  of  corn,  it  is  faid,  he  (hsfl 
not  pay  any  tithes  for  the  ftubble  which  growetb  the  fame 
yi ar  upon,  that  land,  tho*  the  fame  be  ctit  for  thatch  or 
other  Ufes.     2  Injf.  652.     1  R9lh  Ahr.  640. 

.  5.  So,  if  a  man  pays  tithe  of  corn,  he  (halt  not  psy 
80/ tithes  for  the  after-pafiure  of  that  land  for  that  fan^e 
year,  nor  for  agiftment'  in  fuch  after-grafs.  i  M^$ 
AM^.  64U 

[Nevertheleft,  notwithftanding  thefe  great  authorities, 
the  modern  determinations  in  equity  are  diredly  tonttary; 
for  that  the  balks  and  meres,  the  headlands,  (lubhle^  ihd- 
afttr*eatage,  are  as  much  a  part  of  the  incfeafe  of  that 
fame  year  as  the  corn  or  hay  (Z^;  j 

6.  A  prefcription  may  be  within  %  parifli,  that  bj 
reafen  they  have  not  fufficient  meadow  for  milch  kine  and 
draught  cattle,  they  have  ufed  to  cut  fome  of  thei^  tares 
gteen,  and  give  them  to  the  aforefkid  ftotk,  and  to  be 
difcharged  of  tithes' for  the  fame:  and  this  is  a  good 
cuftom  zni  confideration,  for  th^lt  the  parfon  hath  aii 
advantage  thereby  as  well  as  the  parit^ioner,  namely^  in 
the  tithe  milk,  and  rt)inuring  of  the  other  corn  land  ;  and 
the  matfer  is,  the  want  of , meadow  ixii  pafture;  and  the. 

(/)  But  io  Tatnatit  v.  StmUin»  in  the  exchequer.  Mitiml* 
mm  term  ^6  Geo ^*  ^,  this  note,  was  advtfted  to«  aad  deaied 
t6  be  law.  It  was  there  held^  that  ftubole  cat  ibr  fbddeawat 
jnot  tithable,  onlefs  there  had  appeared  to  be  {b^nd  til  I#arag 
ttre  Hubble  unoftially  long.  1* he  cotirt  did  abt  it^oUea  aay 
cirf^  10  the  contrary,  as  this  note  fappofes.— £r  r/Ztof«  Af.  Alffr^ 
As  to  after^tm^,  «VA  h^  IM.  ^jHnnit,j.  inUkntn. 

9  fufpiife 
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furmiCs  is  ^9  if  it  ha<}  bcfo  (aid,  that  i^  w^tj^f  mesdow 
and  p^fture^  they  have  lUjrd  to  eat  their  jc^^^^ows  with 
their  plough  cattle,  and* for.  fo  much  a$  ihe^  did  cat  tapigr 
QO  tiithcj.    /T^r/.  f,  49.  .  Bunb.  J179.    ,  _  ♦ 

Sa  if  a  man,  accocding  co  the  uifipnf  of  tke  countrjr^ 
doth  (ow  his  land  to  fe^  hU  horjts  for  tillage,  and  the 
ufe  hath  been  to  fufFer  the  horfe9  to  .be  f^d  Aipon  thf  la04 
without  any  mo^^ingof  the  graiair^.tlic:  .parfop  fluU  not 
have  any  tithes  thereof*  becaufe  tjL  is  ^00  more  than  paf* 
ture  for  his  horfes.     ff^otf.  c  49. 

J,  If  a  rpan  gather  ^reep  peafe  to  fpend  ip  his  bovfc^  Betutiidpttfe, 
and  there  ipeno  th^^  in  his  f^plly^  tip  tithes  (hall  bo 
paid  for  the  fame^  but  if  he  gather  them  tp  /eV,  or  to 
feed  bo£S,  th^re  tithes  (hall  be  paid  for  theoi*     i  MmH^s 
Jbr.  647.     Deg.  p.  a.  c.  3. 

It  bath  been  difputed,  whether  the  tithe  of  beans  and  ' 
peafi;,  gathered  Sy  the  band,  and  fold  for  man's  food,  is. 
^  great  or  fmall  tithe.  As  in  the  cafe  of  Sims^  vicar  of 
Eafthani  in  Eflex,  agaiqft  Binmt  and  Johnfen^  occopters 
of  lands  within  the  faid  parifb*  and  H^ilkes  and  Hitch^  im* 
prppriators  of  the  xc£tory  of  the  /aid  paiilb ;  Dic*  £(& 
1762.  tAr.Stms^  the  vicar,  brought  his  bill  in  chancery 
in  the  year  1756,  fetting  forth,  that  by  the  .endowmtot  / 

of  th<  vicarage  he  is  ,intitled  to  the  tithes  of  gardens  and 
cprtitagea«  and  all  forts. of  tithes,  except  (he  tithes  of 
iheave^  and  hay  and  mills  [prater  tUcimas  garbarum  tt 
fcsnX  9t  rndtnimwum  aivintumX \  that  the  defendants  Bin^ 
rtii  and  Johnfon^  holding  Geveraf  parcels  of  land  in  the  faid  ^ 
ppi(b,  did  i9  the  fame  yejir  cultivate  feveral  pieces  erf  fuch 
Isnd  with  beans  and  peafe,  of  fuch  fort  as  are  generally 
nfed  for  the  food  of  man,  which  they  gathered  in  the 
months  of  June,  July  and  AtJguR,  by  the  hand  in  the 
^Td,  by  plucking  them  from  the  ftalk  whilft.  green,  and 
fern  the  fame  to  rosrket^  ^nd  fold  them  for  the  food  of 
man  accordingly ;  i^nd  infifting,  that  by  the  .gathering 
beans  and  peafe  by  the  hand,  fo  cultivated  as  aforefaid,  he 
the  faid  Sims,  .as  vicar,  by  virtue  of  the  faid  endowment^ 
t»ecame  intitkd  to  the  tithe  ihereof^  and  that  no  tithe 
C^ughi  to  be  paid  for  the  fame  to  the  impropriator,  nor 
ought  beans  and  peafe  fo  cultivated  and.  gathered  by  the 
hand,  by  plufikingf^orb  the  ftaik  whilft  green,  to  be  con« 
itddred  as  piart  of  the  tithes  appropriated  to  the  redory. 
To  this  bill  the  defendSints  put  in  chtir  anfwexs*  An4 
tli%  idefendant  Rennet  faid,  that  jn^the  year  1756,  ha 
fo^ffed  thirteen  acres  or  thereabouts  with  peafe  and  beans« 
\ti  the  open  Aelds  in.  the  fjiid  pari0^  «nd  believed  chat  ia 

'  J«n^a 
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June^  ^dfy-and  Aaguft  in  the  fame  year,  be  gatlieiW 
ten  acres  and  a  half  or  thereabouts  of  the  fame  by  th6 
band  in  the  field,  by  plucking  them  from  the  ftalk  whtlft 
they  were  ^reen,  and  fold  them  in  a  cart  by  reuil  bf 
pecks  and  fmai^ier  quantities,  in'^and  about  the  parifli  of 
Eaftham.  and  in  the  ftreets  of  London,  and  the  remain* 
der  of  fuch  peafe  and  beans  were  eachered  into  the  barn 
and  threflidd.  And  the  defendant  Johnfon  faid,  that  he 
fowed  five  acres  of  beans  and  peafe  in  hke  manner,  and 
part  thereof  he  plucked  by  the  hand  when  green,  and 
fold  the  fame  in  London  ilreets  and  at  market,  and  ga» 
thered  and  threfhcd  the  remainder  in  the  barn.  Atid 
both  the  fafd  defendants  faid,  that  all  their  ground  in  the 
faid  pafi(h,  fowed  with  peafe  and  beans  in  the  faid  yeart 
was  ploughed  for  that  purpo(e,  and  no  part  thereof  waa 
dug  with  a  fpade  except  unde^  or  near  the  hedges,  where 
the  fame  could  not  be'ploughed,  or  in  fuch  placea  as 
were  too  wet  to  be  ploughed;  and  that  the  tithe  of  ail 
beana  and  peafe,  whether  gathered  green  or  otherwifet 
having  been  always  paid  to  the  reiSor,  and  efleemed  to 
belong  to«him,  ihey  had  therefore  compotmded  with  the 
impropriators  for  the'  fame,  and  hoped  they  (hould  not  be 
compelled  to  account  alfo  with  the  vicar  for  the  fame 
tithes.  The  defendants  Wilkes  and  Hitch,  in  their  an- 
fwcr  infifted  on  their  right  as  impropriators.  Witneflfes 
were  examined  on  b6th  fides.  Several  of  whom  depofedf 
that  fach  peafe  and  beans  as  are  ufed  for  the  food  of  man^ 
bad  been  cultivated  in  the  fields  and  grounds  of  the  parilh 
of  Eaftham,  only  for  about  thirty  years  paft«  and  were 
cultivated  and  gathered  green  oiF  the  fiem^  as  ufually  done 
in  a  garden  (lave  only  that  in  the  field  the  plough  hath 
been  generally  ufcd  and  in  the  garden  the  fpade),  and  iif 
rows,  but  in  a  different  manner  from  thofe  planted  and 
fowed  in  fields  in  the  common  courib  of  hufbandry  fb^ 
provender  and  not  for  man's  food.  And  one  of  the  wit- 
ncfTes,  Mr.  Wyat,  vicar  of  the  parifh  of  Welthan^  (ad- 
joining to  that  of  Eaftham),  faid^  thatiii  the  year  1753^ 
he  con^menced  a  fuit  in  chancery  againft  the  impropriator 
and  others  of  his  faid  parifli  for  fisch  tithes,  and  that  the 
then  lord  chancellor  decreed  in  his  favour,  and  he  bath 
enjoyed  th^  faid  tithes  ever  fince.  On  hearing,  the  lord 
keeper  Henley  decreed,  Nov.  10,  1760,  that  the  vicar's 
bill  fhould  be  difofiifled,  without  cofls.  Upon  this,  Mr. 
Sims  appealed  to  the  hoofe  of  lords,  fetting  forth  th^ 
following  reafons.  i«  It  is  admitted  by  the  refpondelits^ 
that  if  the  tithe  of  beans  and  peafe^  cultivatedin  a  gir« 
,       .  5  den- 
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den-Hke  minner,  and  gathered  by  han^l  whilft  ^reen,  is 
a/m«// tithe,  the  fame  is  not  included  in   the  excepdoii 
out  of  the  vicar's  endowment.     Many  arguments  may  be 
offered  to  prove  it  fuch.     The  quality  of  all  tithes  is  to 
be  determined  at  the  time  of  feverance  when  the  right 
accrues.     The  fame  thing  which  produces  a  great  tithe 
in  one  ftate  and  mode  of  culture,  produces  a  fmall  tithe 
hk  another.     If  clover  is  cut  for  hay,  ic  is  confidered  as 
a  great  tithe  5  when  fuffered  to  grow  for  feed,  it  is  con—    , 
iGdered  as  a  fmall  tithe.     This  is  alfo  the  cafe  of  tares  ;  Tarei. 
when  cut  green,  they  are  referred  to  the  clafs  of  fmall 
tithes  i  when  matured  and  dried  before  cut,  they  are  re* 
ferred  to  the  dafs  of  great  ti>hes  (m).  The  tithe  inqueftioit 
is  certainly  not  a  tithe  of  corn  or  grain  ;  and  ic  bears 
two  marks  of  a  fmall  tithe  ;  the  one,  that  it  is  in  the  na-^ 
ture  of  a  garden  tithe,  being  diftinguifhed  out  of  the  de- 
icription,^  not  by  difference  of  culture,  but  merely  by  the 
locality  of  fetting  beans  and  peafe  in  fields  :  the  other^ 
that  it.  is  a  new  and  modern  culture.     2.  Suppofing  the 
tithe  in  queftion  to  be  a  great  tithe ;  ftifl  the  vicar  wa^ 
intended  to  be  endowed  with  ir,    becaufe  it  is '  not  in* 
eluded  in    the  exception   out  of  his  endowment.     Peaft 
and  beans  plucked  by  the  hand,  whilft  green,  from  thd 
fie(n^  however  cultivated,  or  wherever  planted,'  can  never 
be    tithed    under    the   defer! ption    of    decima  garbaruthm 
Spelman    in   his  glo/Tary  interprets  garba  to  be  facicufui 
either  of  fruits  or  vood,     Du    Frefne  calls  it  fpicarurU 
manipklus.     And  Matthew  of  Weftminfter  faith,  frumtntl 
manipuius  quern  patria  lingua  decimus  fbeaf,  gallue  Dtro  gar* 
bam.     But  the  titAe  in   queflion  cannot  fall  under  iht 
meaning  of  the  -word  garha^  being  fet  out  and  taken  by  si 
meafure  totally  different.     3.  It  doth  not  feem  an  ob- 
jection of  weight  to  the  appellant's  demand,  that  if  tithes 
are  p^id  to  the  vicar  for  peafe  and  beans  gathered  green, 
another  tithe  will    be  claimed  by  the  re£lor,   when  the 
ftalks  ripen  and  are  cut  down,  by  which  means  a  double 
tithe  is  faid  to  be  payable  for  the  fame  thing.     This  will 
appear  otherwife,  when  the  matter  is  confidered  not  in 
the  light  of  paying  two  tithes  for  one  thing,  but  of  dt«  > 
viding  the  iame  tithe  between  two  different  owners,  ab* 
cording  to  the  grant  of^  appropriation.     The  vicar  will 


(«)  HodgfoH  v.  imith,  Bunb.  279.  I  RayH.  128.  contra,  viz* 
that  tares,  whether  green  or  ripe>  are  a  great  tithej  and  belong 
to  the  redor. 

Vol.  III.  Hh  faavt 


466  3Cit|)e«* 


have  his  tithe  of  what  is  actually  gathered  gteen^  att<i  the 

refior  of  what  is  left,  after  it  (hall  be  cut  down.    4.  It  h 

fuhmitted  to  be  an  obje£lion  of  as  little  weight  as  the  ob« 

jedion  juft  anfwered,  namely,  that  in  tonfequence  of  tbd 

appellant's    reafoning,    the   farmer   will   have  it   in  his 

power  to  determine  the  property  of  tithes  between  redor 

and  vicar,  from  the  manner  or  place  of  culture,  or  time 

of  gathering.     But  this  is  a  contingency,  which  attends 

this  fort  of  right  i  the  occupier  being  allowed  by  law  to 

cultivate  his  lands,  as  he  and  the  landlord  fhall  think  pro* 

per ;  which  makes  tithes  in  their  own  nature,  a  fluduatiog 

and  uncertain  inberitance.  ■     ■     -On  the  other  hand  the 

lefpondenta  hope  the  decree  will  be  afBrmed,   for  thefe 

(amongft  other)   reafons.      i.   Becaufe  a  vicar   cannot 

claim  tithes    of   any  kind   but   by  endowment,   or  by 

ii&ge  (which  is  only  evidence  of  an  endowment}*   In  thia 

cafei  there  is  no  evidence  of  ufage^  and  therefore  if  the 

vicar  is  not  intitled  to  the  tithes  in  queftion  voder  the 

endowment,  he  is  not  intitled  at  all.     But|  2.  By  the  eo^ 

dowment,  the  ciches  in  queftion  are  cbccepted  out  of  the 

grant  to  the  vicar;  fornhe  words  dicim^  gartarum^in  die 

exception,  have    been    always    coofidered    as    technical 

terms,  appropriated  to,   and  defcriptive  of  great  tithes, 

and  10  .diflingui(h  them  from  fmati  tithes.     And  gartmm 

xta  iigoification  comprehends  peafe  and  beans  growing  ki 

fields,  as  well  as  all  other  forts  of  corn  and  grain  grorwii^ 

in  fields.    &o  that  peafe  and  beans  are  in*  their  owa  na* 

Uire  a  great  tithe,  and  excepted  out  of  the  vicar's  endow* 

Aienc  in'  this  cafe,  under  the  name  qf  garh/r.     3.  As  to 

the  obje£iion,   that  in   the  prefent   cafe,  the   peafe  aod 

beans  being  plucked  green,  and  fold  for  the  food  of  man, 

they  are  applied  to  the  (ame  ufe  as  beans  and  peafe  grow* 

ing  in  gardens,  which  are  a  fmall  tithe  i  and  chat  thii 

tithe  ought  to  tal^e  its  denomination  from  the  ufe  the 

thiog  titbable  is  applied  to,  and  therefore  is  a  fmall  or  vt« 

carial  tithe,  and  xiot  within  the  meaning  of  didnutg^* 

barum:  It  is  anfvirered,  that  all  the  cafes  relative  to  tithesy 

taken  together,  ferve  to  prove,  that  the  law  denominates 

and  adjudges  tithes  to  be  great  or  fmall,  according  to  the 

nature  of  the  thing,  and  not  from  the  mode  of  coltiva- 

tioo,  or  ufe  to  which  th^  thing  is  applied/    And  theitfbrd 

in  *this  cafe,  the  appUcatioa  of .  the  psafe  aod  heana  in 

queftbn  for  the  food  of  man,  they  Qot  being  nor  falUag 

under  the  denomination  of  tithes  of  gardens,  ceehnietfly 

tailed  decima  bort9rum^  ought  not  to  Convert  the  titfaes  to 

queftion  into  fmall  tithcit*^  ■  ■    Andj  after  a  full  bear* 

9  ^b 


ing,  Dec.  6tli  and  7th,   jjtZf^the  lords  affirmed*  the 

//•   ili^j  and  ^ber  like  berbs  and  feeds ;  as  clover 
rape^  woad^  brwrn^  heathy  furze. 

I.  By  a  conftifution  of  archbt(bop  Winchelfeaf  it  is 
6r<fained,  that  the  it  this  of  hay  wberejhtverii  gnwetb^  wbe» 
thir  in  hrge  mendotus  pr  fmail^  or  in  tba  highways^  fltall  be 
ditn^ndeH  and  (as  is  ixpidient)  Jball  ^  paid  to  tbe  cburcb^ 
Lind.  if)i. 

In  ih*  highways']  In'  chiminis:  But  in  a  conftittttion 
erf  Gray  aichbifliop  of  York,  froor  which  this  conftitution 
is  talcen  and  in  a  great  meafure  copied,  it  is  in  cbivjfis^  in 
Che  for&acres^  or  heads  of  the  ploughed  land;  (altho* 

'  the  common  Uw«  as  it  hath  been  faid,  will  not  admit  o£ 
this.)     Johnf  Winch. 

It  hath  b^en  refolved,^  that  if  a  man  cut  grab,  and  be« 
fine  i^  be  made  into  hay,  but  only  put  into  fsrathcs,  ht 
carrieth  and  giveth  it  to  his  plough  cattle  for  their  nc-> 
ceflary  fdffenance,  not  having  fufficient  for  their  fufte« 
nante  othenvife )  no  tithes  fliaii  he  paid  ihcreo(     i  JUlFs 

V  j/brJ  64$.     Bitrib.  1 79.  (•) 

But  in  the  cafe  of  V^ihb  and  Warner^  M.  2  J.  when 
fHe  inhabitants  of  divers  aiarfhes  and  fenny  lands,  who 
^M  to  gather  a  #ough  hay,  called  fenny  fodder^  for  want 
of  fuftcient  graft  to  fuftain  their  beafts  in  winter,  alledged 
thit  fh^y  did  this  ((^  the  fuftenance  of  their  beafts  and 
the'  better  inereafe  of  -ttoeir  hufbandry,  and  ought  there* 
f^e  to  be  fr^ed  from  the  payment  of  tithes ;  tbe  cour( 
heM,  (hat  thi^  ftifmifc  f4ras  not  fuffictent,  for  one  may 
not  prefcribe  in  non  decimando ;  and  10  that  it  is  alledged 
(hey  beftow  it  uport  their  cattle  there,  that  is  not  any 
c^Dfe  of  dtfchargc;  fbr  fo  they  may  prefcribe  for  corn 

-  fpent  in  their  fartiily,  or  for  corn  given  for  provender  ' 

to  their  cattle  i  whereby  no  tithes  (hould  be  paid.     CrQ% 
Jal  47. 

•      ■         •  \  , 

(ft)  5  Bro,  P,  C.  586.  5  Bac.  Jb.  70.  But  where  it  ap« 
peared  that  the  vicar  had  by  prefcripCfon  a  right  to  the  titfa^g 
of  peafe  and  beans  fet  and  planted  in  rows  and  ranlcs,  and 
managed  with  a  fpade  and  hoe  in  a  garden -like  manner,  the 
eoerc  of  excheqeer  held,  that  the  right  coatidned  althoigh 
tile  groend  was  prepared  with  a  ploagb.  Nicbolas  v.  jh^tm 
4)r  EUtPit  Bsmb.  19.  affirined  on  apneil,  a  £r9.  P.  C  31. 

(<0  S.  P.  C$lljir  V.  Huwft  and  kiid,  2  4Bfi.  481. 

H  h  2  Hay 
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Hay  it  a  predial,  gi^t  tithe;  mA  is  to  be  tiihed  hi 
fwacfacs,  windrows  or  cocics^  as  the  ottftom  of  the  place  is. 
God,  412. 

•Of  cpinmon^ right,  it  feemeth  that  graft  it  tithable 
when  it  is  put  into  graft  cocks,  and  not  before;  for  that 
then  the  tenth  majr  be  fevcired  from  the  nine  parts*    fyatf. 

f»49- 

In  tbe  cafe  of  P^x^nd  Aydt^  E,^  '7.^*  ^  ^^  cban* 
cerys  it  was  objeded,.  that  the  pariihionera  de-jure 
.  ought  to  oiaketheir  tithe  grafs  into  bay.  But  tbc^lord 
chancellor '  King  declared  the  law  to  be  otherwifcs  and 
interrupted  tbe  counfei-wben  they  began  to  (peak  to^bir, 
faying  that  all  i«hich  the  parifliionefs  were  bound  vto  do 
was,  to  cut  dowa  the  graft  and  divide  it  into  ten  parts, 
«fter  which  the  par  (on  was  to  make  it  itito  bay ;  and  that 
that  bad  been  fo  refolved  in  aDevpnihire  cafe  (the  cafe  of 
one  RifnoUs),^    a  P«  Will.  520. 

Yet  in  the  aotrs. upon  the  (aid  cafe,  by  the  editors  it 
b  obferired,  that  it  it  called  the  tithes  of  bay,  and  not  of 
'  graft :  and  fo  is  the  aforefaid  conftilutioo. 

But  whatever  the  t>wiier  is  obliged  10  do : of  OMunon 
rights  tbe  cuftom'  of  every  place. is.  tp  be  obferved;  and 
thereJFore,  if  tbe  cuftom  be  to  meafure  out  .thc^  tenth  part 
of  the  graft  Sanding  for  the  tithe  thereof,  and  that  the 

•  parfon  ihall  cut  and.  make  it^  this  it  good.  And  io  this 
and  ^11  eiher  cafea^.  when  the .  tithe  of  the  gnils  ia  kt 

'    forth,  and  tbe  owner  is  not  bound  to  make  the  peon's 
'  tithe  into  bay:: the  parfon  de  Jure  oMyimake  the  {graft 

*  into  hay  upon  the.land  on  whicbat  grew,  aitho'  the  utagc 
time  out  of  mind  hath  been  to  tbe  contrary  ;  A^d  it  is 
needkfs  for  the  parfoA  to.alledge  a.  cuftom  for  <he  dou^g 
•fit*     ^^(/l  f  i  49.  .      .      ^ 

Tbe  finding  iiiaw  for  the  body  .of.  the  church,  is  no 
.  difcharge  from  tithe 'bay,  becaiife  it  is  00  advai^age  to  tbe 
parfon»  who  is  not  charged  with  tbe  repsurs  of  .the  church* 
.  ^Cto.  MUn.  276. . 

But  a  meadow  in  the  pariih„  of  which  tbe  pjwfoii  and 

JiiaHpredecefiols  bad  .betniiBiicd  time  out  of  oiiad,  was 

judged  a  good  conGderation  for  the  parifliioneca  to  be^dif- 

cbarged  of  tithe  hay ;    for  it  ihall  be  intended^,  that  it 

was  origitially  given,  on  that  account,     i  JSalts  Jir.  6^* 

AAtrad^nh*  2*  lG>lle  faya,. that  of  aftecmowth, ,  that  is,  the fecood 

«  mowth,  tithes  fhall  he  paid,  de  jurcy  without  a  ^^ecial 

« prefcription  to  be  difcharged  by  payment  of  tbe  tithes 

out  of  the  firft  mowttl>  and  then  it  (hall  be  difcharged. 

1  RplTi  Ah.  640. 

But 


But  Sir  Simon  Degge  fays,  that  tithes  are  not  to  Se 
paid  x>f  the  aftermaths  of  meadows  :  But  if  the  meadow- 
ing  be  fo  rich  that  there  are  two  crops  of  hay  got  ia  ono 
year,  thefe  the  parfon  (haH  have  tithe  as  well  of  the  latter 
as  of  the  former  crop.     Dig.  p^  2.  €.  3. 

But  if  the  occupier  of  the  land  can '  prefcribe,  that  in 
confideration  the  owner  doth  make  the  firft  tonfure  into 
good  and  fufficient  hay»  andfet  it  forth  iiv  cocks  fuffi- 
cicntly  dried,  then  he  (hall  be  difcharged  of  the  tithes  of 
the  afiermowth  ;  this  is  a  good  prefcripcion  and  difcharge, 
by  reafon  of  the  labour  and  cofts  he  beftowcd  in  making 
the  firft  tonfure  into  hay.     Bqb.  46,  47. 

Or  if  the  prefcription  be,  to  be  difcharged  of  the  tithe 
of  the  aftermowth,  only  upon  confideration  that  they  have 
ufed  time  out  of  mind  10  cut  down  the  grafs  of  the  firil 
mowth,  and  the  fame  to  tedd  and  (hake  abroad,  and  the 
fame  grafs  fo  difperfed  and  caft  abroad  to  gather  into 
weaks  and  windrows,  ^nd  put  it  into  fmall  cocks  at  their  - 
own  cofts ;  this  is  fufficient,  iho'  it  be  not  made  into  * 
perfeA  hay.     Cro,  Ja.  42. 

And  in  the  cafe  of  Norton  and  Briggs^  T,  9  U^.  it  wai 
faid  by  Treby  chief  juftice,  that  tithes  are  not  payable  for 
aftermowth  de  jure ;  and  therefore  it  is  bat  form  to  lay  a 
cuftom  to  be  difcharged  of  tithes  of  aftermowth,  in  con- 
fideration of  making  the  former  mowing  into  hay ;  for 
tithes  are  payable  only  of  things  renewing  once  in  the  year*  ' 
.£•  Raym.  242. 

3.  So  it  hath  been  faid,  if  a  man  pay  tithes  of  hay,  that  After- e|U|e. 
no  tithes  ought  to  be  paid  de  jure  afterwards  for  the  paflure 

of  the  fame  land  for  the  fame  year;  for  he  fliali  not  pay 
tithes  twice  in  a  year  for  the  fame  thing :  for  the  after 
pafture  is  only  the  rclicks  of  the  hay  of  which  he  bath  paid 
tithes  before.     2  Ifift.  652.     i  RoWs  Air.  640. 

Nor  for  agiftments  in  fuch  after  grafs.-    1  RoWs  Ahr» 
640.     Bunh.  1,7* 

[But,  as  was  before  obferved,  the  modern  deccrmina*  ' 
ttons*  in  equity  will  not  allow  of  thefe  diftin^lions  ;  foe 
the  afcer-mowth  or  after- eatage  are  undoubtedly  part  of 
the  increafe  of  that  fame  year  (p).] 

4.  Dr.  Watfon  fays,  the  tithes  of  clover  grafi  (hall  go  Clover, 
to  him  that  hath  the  tithe  hay.     IVaif  c»  39. 

And  in  the  cafe  of  FrankJyn  and  the  naafter  and  bretl)ren 
of  St.  Crofs^  T*  1711 }  the  vicar  being  endowed  of  tithe 

II  III  ■       11  ■         I    I     >  ■     I     I  I  ■  I     >  ■■       I  II.       I ■■!  Ill  I        I     HJ    I     ■ 

{p)  This,  it  is  apprehended,  is  a  miftake ;  fee  fofi,  Agift'-^ 
mmt  7.  ia  tbt  aotf* 

H  b  3  bays 
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biy,  if  was  decreed,  that  he  was  thereby  trttuled  fo  clover, 
faint  foin,  and  rye  grafs  i  which  areYpecies  of  hay  tliat  if 
the  genus.     Bu^h.  'jif. 

But  the /ffd  of  clover  is  in  its  nature  a  frtiall  tithe. 
JTatf.  c.  49.' 

Thus  in  the  cafe  of  ff^allis  agalnft  Pain  znd  VndirhiU^ 
H.  1738»  a  bin  was  exhibited  in  the  exchequer  by  the 
plaintiiF  fFallis^  who  was  tenant  or  farmer  under  the  iio- 
propriator  of  the  grtat  tithes  tn  the  parifh  of  Prittittveti  in 
JCeHtf  and  infiRed,  that  the  defendant  Pain  fowed  a  field 
with  clover,  which  was  cut  for  hay,  and  that  he  let  the 
aftermath  grow  for  feed  which  was  cut  and  threfted  for 
ifeed,  of  which  the  plaintiff  ought  to  have  the  tithe  as  a 
great  tithe.  The  defendant  Pain  indftcd,  that  he  had 
paid  the  plaintiiF  for  the  dthe  hay  of  his  clover ;  and 
that  the  aftermath  of  clover  Rood  for  feed,  which  was  a 
fmall  tithe,  and  payable  to  the  vicar.  And  Mr.  Undifbill 
the  vicar,  infifted  up6n  the  tithe  of  clover  feed  as  a  vi- 
carial or  fmall  tithe.  By  the  depofitions  of  feveral  wit- 
nefles  it  appeared,  that  the  difference  between  clover  cut 
f6r  hay,  and  that  cut  for  feed,  is  confiderablej  when 
made  into  hay,  it  is  cut  while  the  grafs  is  green,  and  fit 
for  cattle  to  eat ;  when^  cut  for  feed,  it  {lands  till  the 
ftalk  is  good  for  little  or  nothing,  and  the  (ted  is  the  only 
thin^;:  of  value  or  regarded.  It  was  argued  for  the  plain* 
tiff,  that  clover  feed  is  in  the  nature  of  it.  a  great  tithe, 
and  therefore  due  to  the  plaintiff:  for  as  tithe  hay  is  due 
to  him,  the  feed  of  that  hay  muft  of  confequende  belong 
to  him  alfo;  that  where  the  parfon  is  intitled  to  tithe 
hay,  he  ^ill  be  intitled  to  the  hay  made  of  clover,  as 
well  23  of  other  grafs  2  and  if  to  the  hay,  likewife  to 
the  feed.  On  the  other  fide  it  was  inftfted,  that  cJovtr 
feed  is  in^  its  nature  a  fmall  tithe;  that  the  tithe  of  00 
feed  Was  ever  looked  on  as  a  great  tithe)  and  as  to  what 
was  faid  that  the  ftalk  and  ittd  (hoald  go  together,  it  is 
frequent  that  the  feed  or  fruit  of  trees  goes  to  the  vicar, 
trhen  the  tree  goes  io  the  parfon :  wood  is  always  rec- 
Iconed  a  great  tithe,  and  goes*  to  the  redor,  unfefs  the 
vic^r  be  ^ecially  endowed  with  it;  bur  acorns,  as  well 
as  the  fruits  of  all  other  trees,  were  alMfays  held  as  fmall 
tithes*.  Lord  chief  bafon  Qomyns  delivered' the  refblu* 
tion  of  the  court :  That  by  the  canon  law,  as  long  ^s 
The  diftrndion  hath  been  made  bet^ca  great  and  fmall 
tithes,  which  is  as  ancient  us  appropriations  to  the  reK* 
gtotrs  faoufes,  1vht>'ii{bally  engfdlbdvhft  gi«at  tithes,  but 
left  the  fmall  tithes   to  Ac  curate,  all  ^eds'have  been 

reckoned 
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reckoned  as  foiall  tithes.  The  cooimpn  law  feemt  to 
follow  the  canon  law  in  this  point.  And  all  the  refo* 
lutions  relating  to  tithes  which  proceed  from  things  newly 
introduced  into  England,  have  held  them  to  be  fmafl 
tithes;  as  faffron,  woad,  flax,  hops»  tobacco.  As  to 
clover  feed,  there  doth  not  appear  tQ  have  been  any  ex« 
prefs  determination  in  this  point :  But  it  ii  a  feed,  and 
all  feeds  are  mentioned  as  (mail  tithes.  It  is  true,  that 
clover  grafs  made  into  hay  is  of  the  nature  of  all  other 
grafs  made  into  hay,  and  confequently  muft  belong  to  the 
parfon,  or  other  who  is  intitled  to  tithe  hay;  but  it 
does  not  follow,  when  it  (lands  for  feed,  and  is  not  made 
into  hay,  that  the  feed  may  not  be  fmall  tithes.  Rape 
feed,  caraway  feed,  turnip  feed,  maflard  feed  are  fmall 
tithes ;  but  if  the  herb  be  growing  with  other  grafs  and 
made  into  hay,  it  would  be  great  tithe.  And  all  the 
barons  agreed  in  opinion^  that  the  plaintiff^s  bill  (hould 
be  difmifled.  Baron  Parker  feemed  to  doubt,  as  it  par- 
took of  the  nature  of  the  ftalk,  from  whence  it  was  taken. 
Corny nsy  63 3* 

And  it  hath  been  decreed,  (ince  this  cafe,  that  the  feed 
of  clover  is  a  fmall  tithe.     Bunb^  344. 

A  modus  may  extend  to  clover,  although  of  late  only 
brought  into  England,  if  the  modus  be  fuch  as  covers  au 
tithes  of  bay«     Muni*  20.  (;) 

5.  Rape 


{q)  In  JToffdv.  HArrifon^  4mh.  563.  a  modus  was  laid  for 
clover  and  obje£led  to,  the  introduAion  of  clover  being  of  a 
jQodern  date ;  but  the  court  faid  is  was  a  fpecics  of  graiij  and 
would  be  covered  by  a  modus  for  grafs  made  into  bay  ;  and 
dfre^ed  an  ifFue  accordingly.  Tha  following  cafe  has  lately 
occurred  on  this  fubjed. 

Coiljer  clerk  V.  Hom/i  and  RtaJf  feijaants-inii-balU  a6th 
July  1794.  The  principal  qaefiion,  was  to  det^nnine  tke 
mode  of  fetting  out  the  tithe  of  clover  bay  {  the  vicar  infiftiog 
rhat  it  onght  to  he  fct  out  in  cocks  or  heaps  at  common  hay  | 
the  defendants^  that  it  ought  to  be  fet  oot,  as  they  had  done 
in  the  fwathe.  No  cuftora  was  proved  to  exift  in  the  parifli 
for  fetiing  out  the  tithe  of  clovtr  in  cocks ;  and  it  appeared 
by  the  tellimony  of  farmers*  that  clorcr  hay  is  not  in  that 
neighboarhood  made  into  cocfcs  at  all  in  the  ordinary  courfe 
of  hofbandry,  nalefs  in  wet  or  anCertain  fcafens;  For  the 
jplaintiff  it  was  argued,  that  clover  hay  was  to  be  coafidered  in 
exa£b1y  the  fame  light  as  common  hay.  The  general  tale  o( 
lawis^  that  tithes  fiiall  be  fetoni  at  that  period  when  they 
can  fiift  be  fevered,  horn  the  nine  parity  and  ike  |ar«Mr  it  in 

Hii4  no 


Rape  fted«  i^^  Rape  feed.  Is  a  frnall  tithe.     It  has  not  been  fown 

many  years  in  large  quantities  in  this  Country*  And  I 
do  not  find  or  know  of  any  judicial  deterknioation  concern- 
ing this  particular  fpecies  of  tiihf.  The  method  of  ciiU 
fivation  of  rape  feed  is  this  :  It  is  (own  in  Aqgufi  or  Sep- 
tember: and  fufFered  to  grow  till  the  feed  is  qiine  ripe; 
and  then  it  is  cut  down,  with  the  greateft  care,  aad  if 
poflible  in  calm  we<ither«  with  (icklcs,  left  any  of  the  feed 
(hpuld  diop  from  the  pods,  and  be  loft  upon  the  ground* 
And  for  (he  fa  ire  reafon  it  is  never  bound  up  in  fheaives^ 
of  madp  into  hattocks:  but,  as  foon  as  may  be,  it  is 
gathertd  upon  a  large  cloth,  brought  into  the  field  for 
the  purpofe :  and  upon  fuch  cloth  is  thre(hrd  and  drefled: 
and  then  the  feed  is  removed  out  of  the  field  in  facks  or 
bags.  The  ripenes  of  the  feed  when -proper  for  cutting, 
and  the  fmallnefs  of  it,  renders  this  method  of  cultivation 

N  abfolutcly  neceflary ;    for   if   it  was  to  be  bound  up  in 

fheaves,  or  gathered  into  heaps,  and  then  removed  in 
carriages  or  other  wife  out  of  the  field  to  be  thre{hed  am} 
dr^ (Ted.  a  great  part  of  the  feed  would  be  (haken  ;^nd  loft. 
Which  would  not  only  be  a  damage  to  the  owner,  but  alfq 


no  cafe,  unlefs  by  fpecial  cuftom,  boand  to  labour  theconaw* 

jitty  aoy  further,    fiut  as  to  hay'St  is  fettled,  that  ia  general 

it  fhall  not  be  fet  out  in  the  fwache^  bat  in  cocks,  which  is  aa 

ulterior  procefs,  {{Roll.  Ahr,  644.)  and  amounts  coadeteriai- 

nation,  that  in  tl)e  former  Uage,  ^vhile  in  tbeTwatbe,  it  is  pot 

in  a' fit  iituatioa  to  be  fevered  ;  the  fame  rule  mull  apply  to 

cjov^r.      But  it  was  anfwered  for  the  defendant^  that  the 

rea£bn.w>y  connnon  hay  is  fet  out  in  cocks,  is  becaafe  that 

IS  the  beft  and  eftablifhsd  mode  of  cultivating  the  commodity, 

and  the  moft  proper  period  for  accarately  dividing  the  tea 

parts ;  but  as  there  is  do  fuch  procefs  ia  clover,  without  lofs 

to  the  farmer,  the  rula  caanot  extend  to  ic— r— pAnd  by  Mtu^ 

donald  Ch.  6.  It  can  ne v^r  be  fuppofed  that  for  any  piirpoTe  of 

tithing,  the  farmer  (hall  be  compelled  to  introduce  an  oocom- 

mun  or  difadvaat.agrous  mode  of  agricnltore;  but  here  it  is 

proved,  that  clover  is  not  cuftomarily  put  into  any  (hape  aoa* 

logpaa  to  grafs-cocks*  and  that  in  ipoll  feafpns  fnch  a  proceis 

would  be  hurtful  to, the.  commodity.     V(^e  cannot,  therefore, 

make  any  decree  whkh  would  compel  the  farmer  to  adopt  \\Ak 

inconvenient  mode  pf  making  his  clover- hay.  The  ouly  other 

yi^ay  of  ({thing  clover-hay  feemc  to  be  in  the  fwathe,  whid^ 

muil,  therefore,  be  taken  as  the  proper  method.     Bat  as  the 

point  is  new.  Jet  the-  bill  as  to  this  be  difmiiTed  without  cofta^ 

%A^ft,0fi\.    S.e.J^ahry.Atbiil.    z  A^iji*  ^%\  , 

"    .  to 


lEttliefif.  473 


to  the  bmlf  for  tbo  Ihaken  feed  would  grow  again,  and 
fpoil  the  future  crop  of  gcaio. 

It  is  ufual  for  \hc  occupier  of  the  land  to  agree  with  the     ^ 
owner  of  tbe  littie^  for  the  tithe  of  rape  feed  at  fo  much  an 

acre- 
It  never  has  been  detertnined,  in  what  noanner  the  tithe 
of  rape  feed  (bail  be  fet  out  by  t^e  occupier  of  the  land, 
where  he  does  not  agree  to  pay  a  coropofition  for  it.  '  But 
the  better  opinion  (eems  to  be,  that  it  (hould  be  fet  oot 
by  meafure  in  the  field.,  after  it  is  threihed  and  drefled  $ 
as,  from  the  manner  of  its  cultivation,  the  owner  of  the 
tithe  cannot  fooner  remove  it  from  th»  land;  and  as  he 
has  no  right  to  eotfr  upon  the  land  for  any  other  purpofe 
than  .to  take  away  his  tithe,  which  in  this  cafe  is  not 
capable  of  being  taken  away  before  it  is  threflied  and 
dfeOed. 

6.  Woad  growing  in  the  nature  of  an  herb,  the  tithe  ^oad» 
thereof  is  a  fmall  tithe:  as  was  agreed  by  all  the  juf- 
tfces,  in  the  cafe  of  Udal  and  Tindai,  H.   i  Cur.  Cro« 
Car.  28. 

7.  No  tithes  (haH  be  paid  of  fern.     2  Jnft.  652.  r«">* 

8.  It  is  faid,  that  fur  henth,  furse,  and  broom,  tithe  Heath,  Fws^ 
fliall  be  paid ;  unlefs  the  party  fet  forth  a  prefcription  or  ^f^"** 
(pecial  cuAom,  that  time  out  of  mind  there  h'tth  been 

paid  mi)k«  calves,  or  other  tithes,  for  the  cattle  that  have 
been  kept  upon  the  fame  Tands ;  in  which  cafe  they  fliali 
not  pay  tithes.     G*^.  413.     GibJ.  toi.  / 

Alfp  if  they  be  burned  in  the  owner's  houfe  kept  for 
hufbahdry  within  the  parifh,  they  may  be  difcharged. 
if^ood.  h.  2.  c.  2.  Boh.  53.  But  otherwife  if  fold. 
JBab,  5.3. 

So  in  the  cafe  of  Rcl/i  and  Harding^  M*  l%  An»  It 
was  admitted,  that  no  tithes  are  due  for  furze  fpent  upon 
the  premifles;  but  for  furze  cut  into  faggots  and  fold,  it 
was  deaeed  by  the  lord  chancellor  Harcouit,  chat  tithes 
^ould  be  paid.    Vin.  Dtfmes.  Z.  31. 

///•  Agiftment  or  fajiurage. 

I.  AgiAment  is  the  keeping  or  depafturihg  of  flieep^  Asift«eat^ 
and  of  any  kind  of  cattle,  whether  beafis  or  horfe^ :  And  '^^^^  ■ 
the  tithe  of  agiftment  is  the  tenth  pTart  of  tbe  value  of  the 
keeping  or  depafturing  of  fuch  fheep,  beafts,  and  h'  rfes, 
as  are  liable  to  pay  it.  And  it  is  fo  called  from  the  French 
gijfor^  gifiif^  [jaceri]  to  lie ;  becaufe  the  beafis  are  levant 
and  couchant^  that  is,  lying  and  riiing« 

8  2.  In 
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a.  Ift  the  cafe  of  the  vicar  of  KMkgim  i^aiaft  the 
mafier  and  fellows  of  Trinity  college  and  others^  the  vicar 
being  iotiiled  to  all  the  fmall  tkhcs«  daiincd  bj  virtue 
thereof  the  cithe  of  agifiment.  And  by  the  lofd  chief 
baron  Piirker;  There  is  no  doubt  at  this  day,  but  that 
agiftmtnt  tithe  is  a  fmali  tithe:  'And  the  fane  was  decreed 
to  the  vicar  accordingly,     -%  WiiJ^n^  1 70. 

3*  Thi»  tithe,  being  the  tenth  part  of  the  value  of  the 
produce  of  the  land,  is  due  of  common  right;  bccaufe  the 
grafa  which  is  eaten  ia  de  ju/e  tithable,  and  miift  have  paid 
tithe  if  cut  wheri  full  grown«  l^*  Rajm.  i^J.  z  Saii»  b^^^ 
xlnfi>  651. 
?ar  whatcattle,      4,  1  he  general  rule  is,  that  this,  tithe  is  to  be  paid  Cor 

beafls  agified  for  hire;  or  for  dry  or  barren  cattle,  that 
do  otherwife  yield  no  proEt  to  the  par(bn:  and  aot  for 
cattle,  which  ate  nouri(h(d  for  the  plough  or  paii»  aiid  fo 
employed  in  the  fame  pariib ;  ^caufe  the  parfon  haih 
tithe  for  them  in  another  kind,  a  l^fi.  653,  Dig.  p.  2% 
r.  5- 

But  if  a  foreigner  that 'lives  in  another  paciib  depaBura 
ground,  wiih  cat  tie  bred  for  the  plough  and  piail.  to  be 
employed  in  a  foreign  pariib;  be  Aall  pay  titue 'for  the 
agiiloient  of  fuch  cattle.  Dig*  p.  a«  Cm  5,  L.  Xj^ 
129, 

Alfo  if  the  fame  cattle  are  turned  off  to  be  fatted,  and 
ai;e  grazed,  there  tithes  of  agiftment  (hall  be  |»aid ;  fioce 
they  are  no  way  bene6cial  to  the  parfon  10  any  other 
tithes  (r).  And  fo  of  com^s  after  they  are  become  barren, 
and  are  Utted  tor  fale.     GiS/»  676- 

The  like  is  to  be  faid  of  horfes;  that  while  they  are 
kept  for  the  ufe  of  hu(bandry»  no  tithq  (hall  be  paid ;  but 
if  horfes  be  kepr  for  fale,  or  to  carry  coals^  or  for  the  like 
offices  which  are  profitable  to  the  owner,  ar>d  not  pro- 
fitable to  the  parfon,  tithe  (ball  be  paid  for  them.    Giif, 

But  faddle  horfes  .(ball  pay  no  litbei,  no  moie  than 
cattle  for  the  plough  and  pail,  or  catt)e  killed  for  the  ufe 
of  a  man's  own  family  ;  in  rafped  of  the  prc^t  that  other- 
wife  accrues  to  the  parfon  from  thefe.  Btmi,  3.-  j  RilTs 
Jbr.  641* 

But  if  they  be  herfirs  of  travellers  or  others  taken  in  as 
gue(i  horfes  i  ic  is  agreed  by  all,  that  tithe  of  agifiment  b 


(r)  Sandjs  v.  Eafimnnd^  Slkow.  Ca/,  itt  P*  iga* 


dttf» 


due^  bccaure  no  profit  otherwife  accrues  to  the  parfon  from 
them,    Giif.  682.  {$) 

in  the  cafe  of  Th^  and  B^ndldwa^  in  the  exchequer, 
71  1762.  Thorp,  as  redor  of  Hcughton  in  the  county  of 
Durham,  filed  his  bill  againft  Bcndlowes  (amongft  other 
things)  for  the  tithe  agiftinent  of  his  coach  hories,  fug- 
gefling  that  the  horfcs  were  not  kept  for  pleafure  only, 
but  that  the  defendant  made  a  p«^orit  of  them,  by  em- 
ploying them  to  fetch  his  coals  at  ten  miles  diflanccout 
of  the  parifli,  and  in  leading  manure,  bricks,  and  wood 
from  the  pari(h  of  Houghton  to  the  defendant's  lands  in 
the  parifli  of  Darlington,  which  is  the  next  adjoining  pa- 
riib.  Which  fad  was  proved  in  the  caufc.  The  de« 
fendant  by  his  anfwer  infified,  that  the  horfes  were  kepc 
for  his  coach,  and  for  pleafure  only,  and  were  not  liable  ^ 

to  pay  arty  tithe  for  agiftment  as  barren  and  unprofitable 
cattle.  The  court  were  unanimoufly  of  opinion,  that 
coach  horfes  were  liable  to  pay  tithe  of  agifimenr,  and  de« 
creed  the  defendant  to  account  for  the  fame,  and  to  pay 
the  plaintiiF  his  cofts, 

5*  It  hath  bten  faid,  that  if  a  roan  pay  (ithea  in  kind  For  what  teau 
to  the  parfon,  for  his  lambs,  fleeces,  and  other  things, 
goin^g  and  arifing  upon  his  paftures,  waftes  or  other  lands, 
he  (ball  not  afterwards  in  the  fame  year  pay  tithes  of 
agiAment  for  the  fame  psftiHcs,  waftes  or  other  lands* 
a  lUiFi  :1kr.  641. 

But  in  the  cafe  of  Cohm^n  and  Barker^  £.1726;  where  ' 
the  fuic  was  for  the  tithe  of  agiftment  of  (heep  which 
were  depaftured  on  turnips  remaining  on  the  ground  un« 
fevered,  it  appeared  that  the  defendant  had  paid  tithe 
wool,  and  after  (hearing  time  fed  his  (heep  with  turnips,  by 
which  they  were  bettered  five  (hillings  a  (heep  j  and  tithes 
were  decreed  for  the  depafturing  of  thofe  (h^ep.,   Gilh.  231* 

And  the  like  was  decreed  in  the  cafe  of  Stvin/tmnd 
Dighy^  H.  1731*  BiPit*  314.  For  in  fuch  cafe,  the 
fheep  being  turned  oflF,  to'bc  fatted,  ceafe  to  be  profitable 
to  the  parfon  in  any  other  way  (/). 

6.  The  tithes  for  depafturing  unprofitable  cattle  ought  By  whom  (0  be 
CO  be  paid  by  the  occupier  of  the  ground,  and  not  by  the  ^^'* 
owner  of  the  cattle.     Bunb,^.. 

For  It  is  not  due  for  the  cattle,  but  for  the  produce  of 
the  ground  on  which  the  cattle  arc  depaftured  (»). 

7.  This 
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(i)  HoTiir.  35«,  (/)  S.  P.  Amh.  149.  Gold's  cafi. 

(•)  I  Fnem.  379.  Fifitr  v.  Lgfifon,  9  Fin,  Ah.  38.  Bunb,  3* 
JFiHU  V,  HaroPfi  2  Raym,  570.  where  this  dodriae  is  iUuftcat- 

cd 
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lAwbatnan-         7*  This  tithe  has  this  peculiar  difficulty  attending  it, 
scrtobf  pjid.     that  it  cannot  be  taken  in  kind.     For  as  i(  is  no  otherwtfe 

C|Jt  or  fevered  than  by  the  mouth  of  the  animal,  to- 
gether with  the  other  nine  parts,  and  confumed  at  the 
fame  time,  the  perfon  to  whom  it  is  due  can  only  receive 
the  value  of  it. 

And  it  hath  been  faid,  where  there  is  no  fpecia)  cuftom 
to  the  contrary,  that  if  this  tithe  be  paid  for  gueft  clattle 
taken  in,  the  tenth  part  of  the  money  received  is  payable 
for  agiftment;  if  for  the  owner's  cattle,' then  the  tithe 
^  ihall  be  according  to  the  value  of  the  land,  after  the  rate 

of  two  (hillings  in  che  pound  :  for  that  they  cannot  other- 
wife  be  valued,  or  accounted  for,  becaufe  the  profits  of  the 
lands  for  which  they  are  paid,  are  received  by  che  mouths 
of  the  beafts.     U^atf  c,  50.  (x) 

But  this  way  of  eftimation,  according  to  the  value, 
is  only  for  convenience ;  for  the  tenth  part^of  the  pro- 
duce, and  not  a  fum  of  money,  is  undoubtedly  due  de 

And  this  way  of  valuation,  according  to  the  pound 
rent  of  the  land,  cannot  be  any  certain  rule,  efpeciaDy 
where  profitable  and  unprofitable  cattle  are  depaftured  to- 
gether; it  being  impoffible  in  fuch  cafe  to  adjuft  or  af- 
certain  how  much  of  that  rat^,  of  two  Oiillings  in  the 
pound,  the  unprofitable  (hall  p^iy.  But  in  all  cafes,  the 
tithe  of  agiftment  of  barren  and  unprofitable  cattle  is  to 
be  paid  according  to  the  value  of  the  keeping  of  each  per 
week..  And  the  value  of  the  keeping  of  a  (beep,  beaft, 
or  horfe,  upon  any  particular  lands,  is  as  eafily  afcer- 
tained,  from  the  ufual  prices  given  for  the  depafturing  6f 
fuch  flieep,  beafts,  and  horfes  per  week  each,  in  chat 
pari(h  or  neighbourhood,  whether  profitable  cattle  are 
kept  at  the  fame  time  upon  the  fame  lands  together  with 
them  or  not. 


•r 


ed  by  thjs  following  calculation  :  A  farmer  breeds  an  ox',  and 
when  three  years  old  fells  him  to  a  grazier  for  7 1. ;  the  parfoa 
is  not  entitled  to  14  s.  or  the  tenth  part  of  the  Carcafe,  bat  to 
|^#  tiHtb  ofthi  produce  confumtd  by  tbi  animal;  be  mall  the/t- 
fore  be  paid  (has : 

KeepiDf.  Tithes* 

WJ..t »  the  pric«5   l!  L«r  Jl   .c     ^  1*1 

ofk,epi,|thc|;i  !>'">{; 'I  ;    .   _£_^j 

jC«  S      ^     O  O  ID     0 

(jt)  Hdrd.  35. 184.     JBmA.  i. 

And 
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And  it  frequently  happens,  that  the  fatne  lands  pay 
{everal  tithes  in  the  fame  year.  As  fuppofe  an  occupier 
of  land  mows  any  of  bis  lands  in  July,  and  pays  the  tithe 
of  the  hay  in  kind.  At  the  proper' time  be  turns  feed- 
ing beads  upon  the  eddi(h  or  after-grafs,  which  muft 
pay  the  tithe  of  their  agiftment  during  the  time  they  are 
kept  upon  it,  according  to  the  value  or  ufual  price  of  the 
depafiurage  of  fuch  beafts  per  week  uppn  fgcb  eiJdifl)  or 
after-grai^,  in  that  parifi^  or  neighbourhood.  After  the 
eddilh  is  confumed  and  eaten  up  by  tbefe  beaf^^,  other 
barxeo  and  unprofitable  cattle  are  put  and  kept  upon  the 
fame  land  during  the  winter;  others  again,  for  the  fpring 
eatage;  which  muft  pay  the  tithe  of  tlieir  agiftment 
during  the  time  they  have  been  fo  kept  upon  that  ground^ 
according  to  the  value  of  the  keeping  of  every  fuch  beaft  , 
or  horfe  per  week,  upon  fuch  lands  at  tha^  time  and  in 
that  ftate.  So  that  here  the  fame  land  pays  three  or  four 
difFercnt  tithes  in  the  fame  year;  which  is  contrary  to 
the  do£hrine  generally  delivered  in  all  the  old  books,  that 
the  fame  lands  ihall  not  pay  tithes  twice  in  the  fame 
ycar(y). 

8.  In  the  cafe  of  Smith  and  Ronliffy  H^  1717  >  ^^^  MMw. 
barons  were  of  opinion>  that  a  nj^dus  of  one  {hilling  in 
the  pound  for  pafture,  according  to  the  yalue  of  tb€ 
land,  was  a  void  modus;  as  is  alfo  a  modus  of  one  (hil- 
ling in  the  pounds  according  to  the  value  of  the  rent* 
Bunb*  20. 

And  the  like  was  adjudged  in  the  cafe  of  Harrifon  and 
Sharps  T,  1724.  The  fame  being  no  other  than  payment 
of  a  pare  for  the  whole.     Jd»  174. 


-••^ 


*  (j)  But  that  agiUment  tithe  is  n<A  due  for  after-pad orage, 
fee  ante,  p. '469.  Grene  v.  Jufiin,  Tel^.  86.  2  Inft*  652.  1  lUU. 
Ab,6\\.  for  agiftment  tithe  isnot  tbctitheof  theincreafeof  the 
cattle^  but  the  tithe  of  Che  land  or  hefbage,  which  having  paid 
tithe  of  the  hay»  ihall  not  pay  again  intbe  fame  year;  Bunb,  j, ; 
therefore  no  agiftment  tithe  is  due  for  cattle  fed  on  oil  cakes f 
&c  nor  can  this  ti^be  be  demanded  on  5  Ed.  6,  c.  13.  /.  5. 
which  eaada,  that  "  all  and  every  perfon  which  bath  or  (hall 
have  any  beads  or  other  cattle  tithable,  S^^'^^*  feeding  or  (ft. 
pafturing  in  any  wafte  or  common  ground,  whereof  the  parifh 
is  not  certainly  known,  ihall  pay  their  tithes  for  the  increafe 
of  the  /aid  tattle^  to  the  parfoo,  &c.  of  the  parifh  where  the 
owner  of  the  cattle  dwclleth."    Ellis  v*  S'4«/«  1  'Anft,  ^^2. 


n\  IFoid. 
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IV.  Wood. 

WbcttioU  !■         ^'^^  •'**  ^^  ^f  ^^^'  ^1lA  Woodfiti^  M  8  &  9  ^.  if 
tiibabledejure.  '^bUy  that  wood  is  notdc  jure  titbablc,  beciufe  it   docli 

not  reneor  annually.;  and  that  therefore  in  libelt  in  the 
fpiritual  court  far  wood,  they  alledge  a  cuftom.  Aldb»* 
it  was  faidf  that  the  pra£Uce  of  the  fpiritual  court  at  tbb 
day  is  otherwife :  but  the  court  did  not  regard  that}  for 
Holt  chief  juftice  (aid.  that  they  made  ftonet,  gravel,  and 
all  things  tithable«     t.Jiaym.  137.     2  Salk.  656. 

And  prefcriptii>ns  of  non  decimando  for  tithe  wood  have 
often  been  allowed  {  particularly  in  the  wilds  of  Kent  and 
of  Sufiirx  :  which  feemeth  to  foppofe  that  it  ia  not  dne  of 
.coaamon  righr^  but  only  by  cuftooi.    Gibf  686. 

But  in  the  cafe  of  Jordan  againft-  C»lUy  and  odicn, 
£•  iT^ao:  On  a  bill  by  the  reAor  for  tithe  wood  in  the  pa- 
ri(h  of  Little  Wenlocke  ta  the  county  of  Salop,  as  it  had 
been  time  out' of  mind  paid  in  that  parifliy  againft  the  de» 
fendamsy  as  vendees  oi  Sir  William  Forefter  :  the  defend* 
ants  in- their  anfwer  fay,  that  no  tttbe  hathr  been  paid  far 
this  coppice'wood  called  Holebrook  coppice,  when  fidled 
before,'  and  that  they  never  beard  that  any  tithe  or  nuidos 
had  been  paid  for  wood  in  that  paiifli.  It  was  inifted 
upon  for  the  defendants,  that  tithe  wood  was  not  due.of 
common  right,  and  therefore  that  the  proof  lay  upon  the 
plaintiiF,  and  that  it  was  only  founded  npon  a  canon  in 
bifhop  Stratford's  time,  and  therefore  that  the  defendants 
need  not  alledge  any  prefcription  or  cuftom  by  way  of  ex« 
emption  :  But  it  was  anfwered  for  the  plaintiff,  that  occu- 
piers muft  always  fet  forth  an  exemption.  And  by  tbe 
court.  The  defendants  ought  to  have  (hewn  fame  exemp- 
tfon  \  and  there  is  no  inftance,  that  a/pari(h  can  prefcrit)e 
in  non  decimando  for  tithe  wood  \  wilds  and  hundreds  are 
'  upon  another  conrideration.-«-But  note,  fays  the  reporter, 
altho'  the  court  decreed  againft  the  defendants,  yet  it  doth 
HOC  ieem  to  have  been  yet  certainly  determioed|  that  titbe 
wood  IS  due  of  common  right.     Bunh.  6 1  • 

But  in  the  cafe  oi  B^uU^n  and  Hurpr^  T.  %  G.  a.  The 
plaintiff,  having  libelled  in  the  fpiritual  court  for  the  tithe 
pi  filva  €€ciudy  the  defendant*  moved  the  coiMrt  of  kill's 
bench  for  a  prohibition  :  And  the  (uggeftion  was,  that  tbey 
were  timber  trees,  and  of  twenty  years  growth.  It  waa 
urged  fiirther,  that  the  court  -might  grant  a  prohibition 
even  upon  the  face  of  the  libel,  becaule  the  deanand  is  fet 
forth  generally,  and  therefore  muft  be  intended  that  thb 
tithe  it  due  of  common  right  %  whereat  the  light  of  titbe 

ivood 
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wood  18  only  by  cudom.  And  thtt  was  the  reafon  givM 
in  the  cafe  of  Hicks  and  IVcodjon^  why  a  hundred  may  pre- 
fcribe  in  a  non  dectmando  cf  cithe  wood ;  for  as  by  ctiOom 
it  grows  due,  by  cuftom  it  may  be  made  not  due.  -Sut 
the  court  faid,  that  this  reafon  indeed  was  laid  down  by  ^ 

the  judges  of  this  ccurt  in  that  cafe;  but  they  faid,  this 
has  never  been  allowed  for  law  by  any  of  the  other  judges 
of  Weftmififter-hall.  And  it  certainly  is  not  law:  for 
tithe  is  as  nvuch  due  of fjtva  cadua  by  the  law  of  England^ 
as  any  other  tithe  whatfoever.  And  judge  Reynolds  fatd, 
this  may  evidently  be  (hewn  not  to  be  the  reafon  of  this 
law  in  relation  to  hundreds;  fontf  it  was,  the  fame  rea« 
fon  would  prove  that  every  private  man  may  prefcribe  in  H 
non  decimando  of  this  nature.  And  for  this  reafon^  and 
alfo  becaiife  the  defendant  in  the  fpiritual  court  had  not 
^Hedged  in  his  plea  there  that  the  trees  were  of  twenty 
years  growth,  a  prohibition  was  denied,     i  Barnard.  71* 

2*  That  wood  is  a  praedtal  tithe  is  plain ;  but  whether  WJKCheruisi 
great  or  fmall,  hath  been  a  queftion  between  the  parfods'.'?*®^-^*'**^^ 
and  vicars ;  and  it  hath  been  refolved,  that  if  a  vicar  be 
only  endowed  with  the  fmall  tithes,  and  have  by  reafon 
thereof  always  had  tithe  wood,  in  fuch  cafe  it  fliall  be  ac- 
counted a  fmall  tithe,  otherWife  it  is  to  be  accounted 
amongft  the  great  tithes*  Def;,  p.  7.  c.  i.— But  this  deth 
not  alter  the  quality  of  the  tithe  :  and  the  vicar*«  having 
received  it,  may  be  evidence  of  a  grant  thereof  haviitg 
been  made  fubfequent  to  the  endowment,  altho'  fuch  ori* 
ginal  grant  is  now  loft;  bu^  is  not  evidence  that  wood  in 
itfeif  is  a  fmall  tithe. 

3.  By  a  conftitution  of  archbifliop  W'ifwhilfta\  Tithes  Tithe  of  fylta 
(hall  be  paid  of  frees,'  if  they  be  fold  :  Which  Lindwood  ciedua  by  the 
explains  of  large  trees,  which  bear  no  fruit,  and  being  ^''••n**^* 
cut  down  are  not  fit  for  dtaber,  but  are  ufed  for  fuel. 
Lind,  200.   * 

And  by  a  conftitution  of  archbifhop  Stratford :  Foraf- 
much  as  tfivers  perfons  do  refufe  to  pay  tithes,  whith  are 
notorioofly  due,  of  their  fylva  cardua,  and  of  the  wot^d 
thereof  being  felled,  which  things  do  not  require  fo  mudi 
labour  as  the  fruits  of  the  ground  ;  and  think  that  they 
lawhiHy  refufe  the  faurr,  becaufethey  have  not  paid  tithes 
thereof  iti  times  paH ;  and  withal  do  render  it  doubtful 
"What  ftiall  be  deemed  fylva  caedua:  We  do  therefore  de- 
clare that  fylva  caedua  is  that,  which  of  whatfoever  kind 
of  trees  it  is,  is  kept  on  purpofe  and  is  mature  and  fit  to 
be  cut  down,  and  which  being  cut  down  fpriogs  again 
from  the  ftump  or  roots  j  and  thai  the  cichc  ought  to  be 

paid 
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paid  thereof  as  •  reel  imI  priedial  tithes  and  thai  the  pof* 
fefibrs  of  fucb  «»ood«  fliaU-  by  ali  manner  of  ecc{efiaftical 
Gmfiires  be  compelled  Co  p^y  tbc  tithe  ibereof  when  cut 
detwo,  aa  of-  haji  and  conu*  Lkui,  190* 
By  the  ftatau  4»  Bm^  1^  the Hatiueof  ibe  45  £^.  3^  c  3.  it  is  eeadcd 
Imt.  aa  lotkrveth :  At  the  complamt  of  ,the  great  men  and  the 

commonsi  (hewing  by  their  petition»  that  wheieas  ihey 
fell  their  great  wood  of  the  age  of  twenty  years,  or  of 
greater  age,  to  inerchanis  to  their  owo  profit,  or  in  aid  of 
the  king  io  his  wars,  parfons  and  vicars ,of  holy  chufch  do 
implead  and  draw  the  faid  merchants  ia  the  fpiritual  coua 
for  the  tithes  of  the  faid  wood  in  the  name  of  this  vaoid 
lalki /ylve  ca4iu^  whereby  they  cannot  ipli  their  woods 
to  the  very  vslue,  to  tbe  great  damage  of  them  and.  of 
the  realm  ^  it  is  ordair^ed  and  efiabhflied,  that  a  prohibt- 
lion  in  this  cafe  ihall  be  granted,  and  upon  the  fionwaa 
attachment,  as  it  bath  been  ufed  before  this  time, 
Ko  iStKe  of  '  5*  ^^^  wckkJ  intended  in  this  ftatutet  is  fuch  as  is  fit 
wood  for  dmber*  fof  building  of  houfes  and  (hips;  and  therefore  withooc 

doubt  it  comprehends  oak,  elm,  and  a(b  ;  Jbut  it  hath^al- 
fb  been  adjudged-  to  include  beech  as  timber^  in  Bnck* 
inghaffl(hire  and  feme  otber  counties^  where  better  timber 
is  not  to  be  had,  or  is  very  fcarce.  And  thofe  treea  are 
free»  not  only  as  to  tbe  trunk  of.  timber,  but  aJfo^  as  to 
tbebark,  root,  and  g^rmioa  that  grew  upon  theancieat 
flock ;  and  it  is  not  material,  bow  oft  or  bow  £cUam 
the  branches  thereof  are  lopped,  becaufc  being  onc0  frae 
'  thp:y  are  alwaysfree,     a  In/i»  643.  , 

And  it  hath  been  alfo  refolved,  that  oak  under  20  yean, 
being  fit  for  limber  in  time  to  come,  (ball,  not  pay  titbes 
and  that  tho'  it  ftands  till  it  is  rotten,  and  uait  not  only 
for  timber,  but  for  all  manner  of  ufes,  except  the  fire* 
it  (ball  be  privileged,  up^  this  general  .maxim,  that 
oote  difcharged  and  always  difcharged.  x  BdtsjAr. 
640; 

But  in  the  cafe  of  BuckliAnA  Vwaavrg^  x69Z»  U^iott  a 
'bill  for-trthe  woofl  in  £rith  in  Kent,  about- 20  years 
growth,  part  ufed  for  timber,  and  part  made  into  billets 
and  faggots  ;  it  was  refolTed,  that  the  left  (hall  p^ 
tithes:  for  the  trees  being  above  ao  years  growth  alone 
will  not  privilege  them,  but  the  ufe.  And  ^hefame  re- 
folution  was  in  tbe  cafe  of  Aiion  and  Smithy  which.. was 
reheard  and  reviewed  ;  and  of  Franklim-^nd  7<^hw^  ia  the 
year  1694 ;  and  alfo  in  the  cafe  of  Cnufir  and  Ltffidd^ 
Bunb.  99. 

And 
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Aod  in  the  cafe  of  Grmmu^  aiMl  lli«  cfirl  of  Kiftt, 
tim  1 704 ;  limber  treet  above  twenty  fc^ra  gisowtfa,  cut  and 
corded  for  fvel,  and  the  bark  ftriijyed  from  the  fame^ 
were  adjudged  10  pujr  Ulhe%  as  ^11  «a  underwood  1  but 
tl^at  no  titbe  ws|i  due  for  Aich  wood  above  twenty  yvacs 
grow  thy  47or  of  ^he  bark  tb«r^of^  wbicb  was  not  corded* 
Bu9k,  98. 

But,  fiuallyy  in  ibe  cafe  of- iE^A^n  and  Ifdy  M0ry  Trf^ 
€n^  Dec.  15,  §75 1.  The  plaintiff  brought  bii  biJl^  ae 
rcAor  of  Mitchaqi  ia  Surry,  for  ibe  tif be  of  the  to|pa  and 
lope  of  0I4.  pollard  oaks,  aflieSf  and  ekns;  and  of  tiM 
iQpa,  Ipps^  and  hodici  of  boKcbes.*-Jtfrr  Wilbrabam  ar» 
gufd  for  the  plaintiff:  The  tithe  of  wood,  is  certaioljf - 
payj^ble ;  and  the  taw  a#  to  ihi^  is  now  pretty  cercaif^. 
The  45  Ed.  3.  |a  an  eyplanntory  law  1  and  ail  lops  and 
tbp^ar<  titbablei  if  the  tree-  b^  under  to  .yaart.  growth* 
3efofe  the  ftatuie  of  fylva  cssdu%  all  were  titbable  1  but 
by  thai  law  it  ic  declare^.tbat  all  timber  trees  fliould  be 
exempf:  A^d  the  reafon  Js^pUloi  for  timber  trees  yield 
but  one  profit,  apid  that  hue  oftce  in  a  century  1  md 
therefpie  as  it  waa  fo  long  befose  the  ownee  had  a  pcofic 
that  wood  Wfit-exempt*  •  But  evco  by  this  ad  it  was  not 
so^m  that  ihf  whole  nee  was  exempt  1  the  body  Only» 
not  the*  tops  aod  lops  were  to..  Since  this  aA«  the  conrti 
hivf  gipne  fo  far,  as.  10  exempt  all  psirtaot  the  treet  and . 
oven  geroNOs  from  4hefe  trees  have  alfo  been  determined 
iO.be  e^NBOopt.  Afwr  this,  the  courts  endeavoured  to 
bfing  it  to  fonie  rulei'  and  the  buyers  were  always  to' 
pay  ftht^.tkhes.  Aiierwards,>the  courts  held,  that  treet 
no^  cooprefted  ca  the  ufe  of  timber  were  tithable  |  and  oa 
thia  fi^ow  cafet  have  been  determined.  As  the  cafe  of 
Aim  and  ^tmmu%t  f  Bnfwnl. ,  94,  >So  the  cafe  of  Uawa 
apd  Ormud%  i .  i^nh  iSg*  eehere  it  is  Tatd,  chat  Wood 
f^f  firewpgii,  tho'  of  as  years  growth,  (ball  pay  lithe 
Wh^'i' felled.  So.  in  the  cafe  of  Raplej.  and  Lhyd^  all  wood 
fw4>iwning  was  hdd  titbable.  In  the  cafe  of  Bhggs  and 
M§l^ln%E.  ^.^.  •  bill  was  brought  by  'the  plaintiff,  aa 
Ifffieo  of 'the  foAovy  of  Bromley  in  Kent,  for  tithe  wood 
naade  into  byvinfs :  .The  defendants  by  their  anfwer  in*, 
ft^di  that  old  poUarda  and  dotards  paid  no  tithe :  but  nol- 
withflandiog  thiiSf  the  court . decreed  an  account  and  fa^ 
tisf«ftiofi  to  the  plaintiff  for  ihekn^    ,The  courts  feem  to 

5 ye  09a#  a  Aep  further.    They  have  had  regard  to  the 
I  eia^e  of  the  wood,  and  not  to  the  age  of  tbe  pollard : 
unmoly,  what  was  u(ed  for  timber,  aiul  what  for  ;fire« 
vfHod  \  the  fowcit  was  held  to  be  exempt,  tbe  latter  to 
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pay  tithes.     And  agreeable  to  this  Wat  thetrafe  of  OruK* 
away  and  the  earl  of  Kint^  before  the  lord  cbieF  bsroo 
Ward.     The  bill  was  brought  by  the  piaintiff  aa  vicar  of 
W»lfdrd  in  Hereford&ire.     The  defendant  infifted,  that 
no  tithea  were  due  of  fuch  wood  as  was  above  twenty 
years  growth.     A  crofs  bill  was  brought.     And  on  hear- 
ing the  court  declared,  that  the  plaintifF  waa  intttlcd  to*- 
the  tithe  of  all  wood  above  twenty  years  growth  at  well  as 
under,  which   was  trorded,   but  not  otberwife.     But  at 
may  be  objedcd,  iball  tith^  he  fe  uncertain,  as  to  be 
dnermlned  by  the  ufe  of  them?     1  aofwer,  that  in  oiaay 
cafiM  tithes  muft  depend  upon  the  afe  of  them.     As  ki 
wood,  if>it  is  made  into  bakings  for  firing,  it  is  thk* 
able  (    if  to  make  fences^  it  is  not  fb.    So  if  one  fats 
cattle  on  land,  agiftment  is  doe  for  them ;  ft  if  he  keep» 
cattle  as  barren,  tithes  are  paid :  but  cattle  kcf>t  for  the 
plough  are  exempt,  and  even  thofe  reared  for-'the  ploifgh 
areeiiempf.     Thefe  arealleftabliflied  cafesi,  and  dt>  not- 
want  any  (Confirmation.'    The  cafe  of '  A'tf^' and  J{is/«r/, 
Modr  90(8.  is  very  exprefs,  that  if  timber  is  loppiKl  bdFore 
%o  ye.ar6'gi^wth,  tithes  ftrnuld  be'  pmd  of  the  loppings. 
And  if  ^thefe  trees  in  qiieftk)n  have  been  conflafttly  cm, 
and  tithe's  have  beet>  (^id  of  thenrr  withouriny  eontfa- 
difiioD  (as  now  Is  in  proof ),  why  is  90t  tlii^ani  evidtace 
that  thefe  trees  'were  cut  before  20  ycats  ^^rewth,  and  fe 
dbt  of  the  ftatute  of  fyl*a  ceedua*?     Afidthis  {^itAiAiptidh 
may '^more.  natuvaHy  arlfe  in  <hift  cafef  for  th^  falls  liert^ 
happen  but  once  in  t6  or  20  years <{•  Ml  owe  ^f  the 
piatntifF's  witneiles  fpeaks  %o' tithes  being -paid -of  riiefet 
trees  45  years- ago  without  ahy  vmoleflatkMi  whatlbeiM; 
and  there  is  not  one  wikiefs  pr^d^iced^for  the-defcndaiir, . 
who  will  venture  ta  fweacyi  that* ever  bii^  load  <of  tirttNi- 
was  cut  without  paying  ctthes<  And  if  shat  te  lli%  cafe, 
the  natural  prefun^pvioii  is,^  that,  this  woid; Is  litba^let 
for  it  ba9  paid  tithift,:  at  long  as  memory  can  go  -btcb 
Ai  to  the  htetbi  if  it  be  timber,  as  4nfiikd  nfma^  by.^llft 
defendant,  thenic  com^  within. the  'fiatu<e  c{  fylvft  *€W« 
dua:  And. this  mattier  muj^  be  tried;  if^tha^parties  thiilk 
it  worth  their  while  to  difpute  if.  *.-^Py  MV.^SoUcilof 
General  for  the  defendant  t  The  qiieftiort  lifw  put  it^< 
Whethar  the  tops  and  lops  Out  from  trees^wbofe  MF.^riT 
growth  are  liable  to*  pay  tiibe  if  cut  in  order  to  be  iiM 
as  fuel.     And  thia  is  a  <{ueftion  of  a<>teff  €3Nr«ot4iQarf* 
nature  indeed,  and  contrary  to  both  oid  Und  tesdem-lawk-! 
Jor.nf»  point  was  evtr  laid  &ay)^tf  mortf^dbarly^  from4he« 
time  (;f  Edward  theihird  t4  4bc  pfcftiil'''litee,  ibail  tM»- 
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Chat'  topi  And  Iop»  6f  frees  stbdve  '20  jnm  growth  are 
alwiys  exempt :  And  the  reafon  is,  wben  once  it  is  pri- 
irileged,  it  always  remains  fo.  The  cafe  in  Mwr  909* 
cited  for  the  plaintiff,  is  exprefsly  for  the  defendant;  for 
Chat  particubrly  ftaces,  that  if  not  cut  within  the  20 
years,  then  it  is  exempt.  And  fo  have  been  abundance 
of  other  cafes.  And  how  can  the  right  of  the  parfon 
arife  from  the u/i  of  the  thing  i  How  is  it  poffible  for  the 
parfon  to  know  thd  owner's  intent  ?  The  right  therefore 
ought 'to  comtDence  from  the  time  it  is  cut  snd  fevered* 
The  earl  of  Kint*%  cafe  does  not  prove  the  prefcnt  diftinc- 
t!0^.  For  that  proves,  Khat  the  trees  themfe]ves  were  in 
queftion  \  ami  nothing  at  all  was  faid  of  the  lops  and 
tops.  Bcfides  they '  vver^  not  pollards  or  dotards,  but 
yoi/hgr  odks.  This  proves  that  all  trees  cut  down  and 
lifeii  for  fire  WDold  be  ]iab?e  to  tithes.  But  this  proves 
too  much.  But  ihete  is  ^  note  on  the  back  of  Mr. 
Brown's  brief  in  that  caufe  (which  I  have),  that  fettles 
what  this  cafe  was  :  He  fays  there  was  pofatve  evidence^ 
cKat  the  trees  corded  had  gro^n  from  ftems  of  old  wood, 
and  was  formerly  coppice  wood;  and  this  wilLalcer  tho 
cafe  greatly.  The  cafe  of  LayjSeld  and  Cotvpir^  T,  1698, 
was  on  a  bill  for  tithes  of  lops  and  lops  of  timber  trees  ; 
the  defenidatif  infifted,  that  they  were  the  pro'dud  dl 
keechand  a(h  trees }  he  admitted,  he  did  convert  theoi 
to  fuel '  and' c(>rd wood  ;  but,  in  regard  that  they  were 
above  20  years  growth,  infifted,  that  they  were  exempt ; 
By  the  dec^e,  an'actount  was  directed  for  wood  in-  ge* 
nerali  and  exceptions  w«re  taken  to  the  remembrancer's 
report,  that  he%dd  taken  no  notice  that  thefe  beechea 
were  -foine  364  f<ym^  50  years  growth,  and  were  timber, 
and  thtrefc^re  (fkempt ;  and  of  ih«lt  opinion  was  the  court* 
In  the  tik  6f  A>ry*artd  Huxleyi  //«  1724,  the  biU  was 
for  tithe  of  cdppiee  and  other  wood  :  The  defendant  infift^ 
edv  that  hfe  had  felled  feveral  timber  trees  of  20  years 
aiid  *upw:(rdt,  and  had  dug  up  fevcral  roots,  and  made 
thetff  irito'ftacks,  and  made  the  tops  into  faggots ;  (ome 
were  lifed' for  repairs,  others  for  feel;  and  as  thefe  were 
alt  ahov«  the-age  of  2^0  years,  the  body  with  all  the  reft  are 
exempt  from  paying  tithes  by  law :  And  it  was  decreed^ 
that  the  plaintiff  (hould  have  an  account  of  the  tithe 
wood-;  except  for  the  tithe  of  oak,  a(h,'  and  maiden  trees 
of  b^eeh' proceeding  from  ftools  above  ae  years  growth: 
The  appUcatvon  therefore  ibfutij  does  nrot  make  the  dif-« 
fereifce.  But  it  is  objeded,  that  it  muft  be  prefumed 
thdis  trees  now  io  queftion  were  cut  beforei  20  yearsi 
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gfomOiH  Mid  tbfrtfere  atfucf  M  t}i^  fidiiiUcet  But  n 
Ibat  IB  nu  ohargcd  by  tbe.  l^iUU.  ^  c^npot  bi?  prpfuqie^ 
Aa^fo  tbe  bevcln  if  iofitftedoiit  it  lAufle  be  t^i«d«— — By 
4h$  lord  chaMciiiv  Htfdwick^ ;  X^^^^tba  d^mai^ded  hf 
tbr  bill  are  of^  two-ibrta  ;  fiift,'  top^aiid  (ppi  of  old  pot- 
l«rd<oak9»  aflM,  ood  eloisi  feco^^Jlyy  bf;c:ub  .treea,  both 
hoif  and  branobef.     The  principal  qucSioo  arifei  on  the 
tops  and  lope  of  old  pollard  oakSf  9n4.  the  rcft«     There 
is  no  diflSeneoce  kijpoint  of  fad**   U  is  adijiUtedl.oa  both 
fidea«   chat  there  ii  ao  coppke  wood  in   this  gnnind^ 
that  they  are  ancient  poUar4s:  aed  aa  to  tbe  beeches, 
that  they  are  of  20  years  gro.wth  and  upwa^a«  and  tbe 
greateft  part  of  them  waa  cut  andioade  imo  biUeti,  and 
fold  Cor  iire^  texcept  a  fmal(  paift  of  tbeoi  which  was 
vfed  (or  pofti  and  rails*    Tbe  plaintiff  has  proved,  thai 
at  two  former  falls^  titbea  wpxfi  fet  out  and  taken  of  this 
vood,  the  one  10  lyia^  thip  other  Ifi  17^8.    On  tbe 
other  hand^  the  defendant  h^^  pot  prav^  any  fall  when 
tithe  was  not  paid)  but  has  proved^  tbat  in  tbefe  two 
falls  the  family  lived  'in  Korthamptoa(hirf«  and  kneif  no- 
tnirig  of  tbfttf  being  fet  oat  and  taken,  ^d  that  po  ot|)er 
wood   in  the  parim  does  pay  tithe*  or  ever  had   paid. 
The  plaintiff  has  fbuoded  his  i^t  on  cbi^.i  nao^ely,  the 
i^0  and  application  of  the  tbiogs  of  which  ti(jl>e  is  de- 
manded:  But  tbb'  this  be  the  gene^ai  figl^.  fe)  «j^t^b  >" 
the  bill ;  yet  if  any: other  rigbc  app^ar§,  the  plaimift  «^  be 
itUttlcd  to  an  accoant. .:  Tbia.ia.'a^^wftiox^p^  very  great 
Gonfei|uence»  both  •  to  the  ownetA  of  wcjpcf,  and  to  the 
cler^alfo;  and  Jhias  been  aigMsd.  bf(l|  (A(i)in.  rsaffa  and 
mabnkiis.    And  upon  ibe  ff/<f^f of  t^..iibit^  i(  has 
bcenfaidi  that  therpi»jnO'tQQr$.rearo9¥^hyrtitbf a. Should 
not  be  paid. of  <woodt  than  of  «any*pther<4>r%dii^.  of  the 
earth;  for  it  annu^^ni  nnvfW  i  Bujt  «(hia  proy<s  ipo  much i 
for  according,  to    this  xeafonin|^    aU   SM)^  in  general 
would  be  liablr }  and  tbo;  tibis  does  ^nwfiaSim  ^^^fri%  yet 
H,  does  tina^mmmiim  r^ovara^  at.^^mnifQin^iaw  coppice 
wood  is  fubje£k  t»  tithes,  tho'  itdpen  no^,,4pui^m  T€a»- 
vttr§,<^  yet  in  its   n^ure  it.  ought  tQ.pa^^^ipr  i(  is  cot 
under  a  certain  courfe  «Df  ]iear«^  fn^:  1^  logJced*  upon  as 
^  ordinary  ftated  renewal,  .Ukeitbe  caA(  of  faffroni  but 
ef  timber  tnsea  the  ftated  mlejs  oiheitwUe«i  ti^^e'.Ae  law 
4oea:not  wait  for  ^Oated  coarfe.of  ffQ]liqg«    .1^  wy.^fitr* 
ther^reaibned  for  the  .plaintiff,.,  that  the  lopa  aaifd  %f^  of 
polbrdaacct tenancy  profits.;  But  thiaiisno  rialeof  tithes; 
and  tArica  in  difierent  cotsntica  t;  and  would  flu0ce  f^  af« 
idr  9f  titfaea  wj  cineeiain  i  eed  in  am^f,  plim».  tbe 
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l6jfc  of  fptrat  trees  ire  \afbvre6  to  fcriants  for  fire  wood, 
tfttd  yet  futh  Ibps'^ile  Vxot  tfthiWe.  It  was  flirtber  faid  lb 
be  reafboaM^,  that  the  tt/i  aod  application  fhoutd  <teter- 
oiin<;  Whether  the  thing  was  tithable  or  not;  that  as  a 
coppice  is  liable,  fo  It  is  rei^onable  that  any  other  Wood, 
not  tirtiber,  but  ufed  for  fue),  lhdu!d  be  To  too  :  But  tKis 
go«a  to  the  qileflioh  put  in  iiTue  by  fhb  bill,  and  1  am 
afraid  would  be  a  very  dangerous  innOvatiob ;  the 
fubfequ^nt  ufe  of  the  thing,  as  ic  does  not  alter  the  na^ 
tiire,  cannot  give  a  tithable  quality  which  it  had  not  be- 
fore; if  it  could,  why  ndt  via  verfd^  that  is  to  fay,  If 
wood  hot  timber  ftoufd  be  applied  to  the  ufe  of  timber, 
why  fhould  trot  fuch  ufe  exempt  it  from  the  payment 
of  tithel  f  This  was  never  heard  of,  yet  it  is  equally 
reafonaHe.  It  is  faid,  there  are  certain  cafes,  where 
the  ufe  and  appYicatton  of  the  thing  fliall  malce  it 
tithable;  and  there  will  appear  no  greater  uncertainty 
in  one  c^e  than  in  the  other ;  as  for  inftance,  wood  *cut 
to  be  bumed  in  tlie  houfe  of  a  parifhioner,  this  was  faid 
to  be  not  tithable ;  but  that  is  not  (rue,  unlefs  by  cof- 
lorn ;  fot  it  was  ofherwife  determined  in  the  cafe  of 
Nortsn  and  Ftrmer^  Cro.  Cha,  113.  Ic  was  faid  alfo,  that 
cattle  for  the  plough  and  pail  are  not  tithable ;  fo  there 
the  ufe'dKermines :  But  this  is  not  a  praedial,  but  a  mixt 
titbe,  which  the  parifhioner  is  not  obliged  to  fet  out  at 
a  particular  place  or  time ;  and  the  parfon  receives  it  ia 
anoilher  nianner,  by  talcing  the  tenth  part  of  the  profits. 
In  many  cafeS  it  is  impoffible  to  fay,  to  what  ufes  the 
wood  may  be  applied :  '  the  owner  may  fell  it  fianding, 
the  buyer  to  cut  it ;  and  if  fo,  how  is  the  intention  to 
be  knowti ;  and  \n  many  counties  where  timber  is  very 
plentiful,  there  it' is  often  cut  down  and  ufed  as  faeli 
iind  if  the  ufe  and  application  was  to  prevail,  it  would 
make  two  different  common  laws  of  tithe,  and  this  with- 
out any  cvftom.  The  law  for  tithes  of  wood  is  a  pofi* 
live  law  i  to  wit,  that  of  aH  timber  trees  of  20  years 
growth  or  upwards,  whether  timber  by  law  or*  cuftom^ 
no  tithe  is  to  be  paid,  either  of  bodies,  lops,  or  tops.  It 
has  been  t}i*uch  controverted,  whether  the  ftatute  of  fyU 
va  cacdua  is  a  new  law  or  oiily  declaratory  of  the  com- 
mon law  :  th^  latter  is  now  the  fettled  opinion  ;  for  the 
words  of  the  ftatute  are,  it  hath  bken  ^Jed^fM,'  In  the 
ftatute  'the  wood  is  particularly  mentionied,  and  its  age 
and  growth  j  btjt  not  one  word  is  fa}d  of  the  ufe';  and 
flie  optnioh  of  all  the  courts  upon  the  conftruAioa  of 
this  ftatute  has  becnj  that  where  Che  tree  it  timber^  by 
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law  PK  cufiomi  "of  to  yo»«  grmrcb  or  upwardly  hh  cb« 

cmpt.     And  in  z  Inft.  64£«  643.  the  rdet  are  fery  ^* 

ticularly  laid  dowji«     Theib  iuka  have  not  been  ^cooere- 

didedy  except  in  ^be  cafe'of  germina  that  caoie  from  old 

*ftoo)s,  and  which  it  the  xafe  of  molt*  cofpkee  Id  Eng* 

land.  .  But  it  is  aflced*  what  diffimnce  m  thorei  if  ger« 

mins  grow  from  trees  entirely  cut  down»  or  frMn  treet 

that  have  been  lopped  f  I  anfwer,  that,  the  diffirence  is 

great  \  for  in  the  cafe  of  germint  thai  come  froct  ftooK 

no  tree  remains  from  whence  the  privilege  is  derived; 

but  in  the  cs/e  of  lops  and  tops  the  tree  remaioa^  and  fo 

does  the  privilege.      I   come  now  to  confider  the  emfn 

cited  againil  this  dodrine  by  the  counfel  for  the  piaimtC 

The  cafe  of  Man  and  Scmgriony   i  Br$umi.  04.  b  not 

applicable  to  the  ptcfent  cafe.     The  cafe  of  hHtfis  and 

Cornwall^  i  Liv.  189.  is  thts}    *'  Wood  cut  lor  firing 

«'  tho*  above  ao  years  growth,  fl^ail  pay  tithes-i' and  lo 

*<  pollards,  of  above  50  years  :'*    But  this  is  very  fliort 

and  imperfiefily  ftatcd,  and  is  not  fupported  by  law  at  all  \ 

and  by  report  of  the  fame  cafe  -in  i  Sid*  it  is  Qiid,  that 

the  wood  was  coppice  wood ;  and  by  the  determination, 

tnoft  probsbly  it  was  fo^  and  therefore  proves  nothing  for 

the  plaindfF.     But  it  is  faid,  there  is  no  diflleieoco  be* 

tweeii  pollards  and  underwood,  for  pollards  are  not  tioi* 

ber :   But  I  anfwer,  that  pollards  hiving  gaineil  this  pri« 

vilege,  always  retain  it)  and  the  bodies  of  polftuds  ouy 

ferve  to  many  ufes  as  timber  doth  \  and  if  tkitard  trees 

are  privileged,  much  more  ought  pollards.      The  next 

cafe  cited  was  that  of  Briggt  and  Martin^  whieh  was  on 

a  bill  for  lops  and  tops  of  old  pollard  and  dotard  trees; 

and  an  account  was  accordingly  diitded  :    Bic  on  whst 

this  was  founded,  does  not  appear,   nor  whefher   tbefe 

pollards  were  under  the  time  of  privilege  or  not;   and 

wliat  makes  this  cafe  the  more  extraordinary  fs,  the  de« 

aee  in  the  cafe  of  NorthUf  and  G$lbe  in  the  very  next 

term»  and  it  is  dirtftly  contrary ;  and  the  or^y  way  of 

reconciling  thcfe  two  cafes  is,  thiat  in  the  firft  cafe  it  mufk 

have  appeared  that  the  pollards  were  cut  ticfoie  ao  yeais 

growth.     Grnnaway  and  the  eari.ef  Ktnt  wap  the  next 

cafe,  and  moft  principally  relied  on ;  and  the  ground  of 

this  decree  was,  that  all  wood^  eyep  above  ap  fears,  that 

^as  cut  and  corded,  (bould  be  tiihahje  \  apd  gpes  further 

than  any  cafe  (Kfore  or  fince ;  but  the  lord  cbif^  baron 

Ward  in  that  cafe  was  of  a  quite  different  opinion,  and 

rnade  a  learned  argument  againft  the  decree^   but  the 

Other  three  barpns  differed  from  him  \  tbcrefort»  1  obferve 
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thifWAs  opt. a  iioifiBrm  «uthpri^;  and  I  think  the  chief 
barop*  Ward's  was ^ the. hrft  opinion:  baron  Price^i  .rea« 
ib«8  in  that  eaufodo  001  fatisfy  me  at  all ;  when  he  was 
conftdering  .tbe^ftaftute  of*  fylva  C9diia,  he  faid,  that  an- 
cient ftattttes  <Btift.bir  conftrued  according  to  the  intent, 
and  9ot  liceraUy }.  and  that  great  wod  does  not  in  its 
ftri^  fcnfe  mean  trees  of  this  fort,  but  fuch  wood  as  is 
applicabte  10  large  buildings  i  which  is  in  efFeA  to  fay, 
that  a  tree  .which  in  its  nature  is  timber,  yet  if  it,  is  not 
Jarge«  and  ia  applied  to  firing,  fliali  be  tithabie :  another 
ground  that  he  went  upon  was,  the  ftatutes  relating  to 
the  rules  of  felling  of  wood,,  but  iheie  are  rules  laid 
dbwn  oniy  for  the  pvefervatton  of  limber,  and  cannot  be 
applicable  to  tithes  that  are  demanded  of  them  :  and  up* 
on  the  whole,  this  determination  is  direfily  contraiy  to 
all  the  other  authorities  \  for  there  is  a  umpui  c^fijitutum^ 
and  that  cannot  be  de(5arted  from ;  and  i  witl  fay  further 
that'  thtje  has  been  no  precedent  iince  to  follow  it  $  for' 
a$  to  chat  cafe  of  Biky  and  Huxley^  that  is  rather  againft  it. 
If  thcfe  trees  now  in  queftion,  were  bpped  and  made  pol- 
lards before  20  years  growth,  and  fo  b<ive  continued  to 
be  lopped,  then  they  will  be  liable  to  tithes :  But  this  is 
a  queftion  of  fad  proper  to  be  tried,  being  too  muqh 
for  me  to  determine  upon  the  evidence  now  laid  before 
the  courts:  Ian  rather  inclined  to  think  that  they  were 
siotf  for  the  plaintiff  himfelf  in  his  bill  has  ftaied  them 
CO  be  ancient  pollards  and  large.  The  fecond  queliion  re- 
latcf  to^the  tithes  of  hitcha^  both  bodies  and  branches: 
And, it  is  not  difputed,  but  that  this  wood  is  above  20 
yean  growth :  And  then  the  matter  of  fa£^  muft  be  tried, 
whether  it  Js  timber  by  the  cuftom  of  the  country :  And  if 
fo,  it  will  be  exempt  s  other  wife  it  roufi  pay  titber(as)« 

[After  all,  it  muft  needs  be  difficult  oftentimes  precife- 
ly  to,determin^  the  age  of  oaks^  alhes,  and  othfr  cipes; 
which  fpriog  frequently  from  feeds  (bed  upon  tbe  ground, 
of  which  no  account  is,  or  can  be,  kept  by  the  owner  or 
any  other.  In  many  places  where  wood  is  plentiful  and 
grows  frf«ly»  it  la  the,  cuftom  to  cfiimate  tbe  fame  by 
meafnrii^/^uod  the  middle  part  of  the  tree:  and  if  it  i3 
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(k)  S,  C,  Jhtth.  130.  where  ii  is  faid  that  tbe  oak  pollards 
were  200  years  o!d,  and  that  The  court  afterward^i  at  tbe  de- 
fire  of  the'  plaiortiF,  diraAed  ilFaei;  Tbefe«  Bccbrdine  to  i)m 
•pinion  of  Lord  Hardwicke*  fe^na  to  .have  becn««-i.  Whether 
the  oak  and  afh  pollards  were  lopped  before  they  w^re  ^p 
years  old.-ra*  Wbeiber>  time  pat  of  mind  io'thepariOi  of 
Jdickleham,  beech  has  been  deemed  timber. 
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growth  rif  ifiHlelrtlMlM«niri^ft'i9it6Mlited  undbri»oud&} 
BQtoAirofwooa  6i  Of  wood  nBf  fit  Mk'  ^iW^  <lctfe»llMft  be  ^id. 
sot  fii  for  Urn.  As  ^  hftvel,  Bircln  ntpMbw,  «rh1tMMyi|'htflly,  »td«tV  ma- 
^*     ^  pie;  afp,  borntoi^V  tfhd  filch  tt^Ai^  like  tiiete  of  baft  aod 

inferior  nature,  and  unfit  for  M^idiifgr;  af  tfaefe  tftheafttfl)  he 

paW,th6'  th^yl^ aboVe  20  jreara  growth;  I  RolFf  dkt.  640*  («) 

Yet  thi  fcattfty  of  othbr  tfmber  (M  h^lh  heeA-ftM) 

aM  cuftom  6f '  the  cduntry  fo  put  Aith  treei^  to'^he 

DfRs  ef  gbod  thitber,  may  free  thc^^  being  6f  twewif 

years  growth  er*um!er,  from  ptymeiltof  tithes;  iw^teih 

partieuhtly  b^en  adjudged  of  afp,  theiry  tree,  add  ether 

lifc^  trees  In  Buckinghamflitr* :   fb  of  Wilkiws  ill  the 

county  of  Southalnpton. 

No  tithe  of  the        7.  And  if  a  man  cut  down  a  eo))^ite  %ootf,  and  Ihemtf 

loott  of  ttcet,     pay  his  tithes»  and  aftcrwai^  before  any  new  hrsliches 

faring  out,  he  grubbeth  up  the  roots  and  Auhh*  of  the 
wood,  he  fhall  not  pay  tithes  thereof,  fot  thftt  fhey  iM 
parcel  of  the  frank  tenement,  imd  not  ^iiitluilly  IHrttewing, 
1  RMs  Mr,  637. 
Korof  wooa  for  g,  Alfo  trees  cut  oiily  for  tfiei&nds,  |ilfl(ii|h  *gear^  hHlg- 
\l^^^'     "*g>  fcttcingi  fuel,  maintenanfce  of  the  plobgh  o^  p«il>  are 

not  tithable.     2  hft.  655.  '   ■ ' 

But  this  is  to  be  alledged,  nor  abfelQtely^  tflat  by  the 

law  of  the  land  wood  fo  applied  ftiin  net  p4y  tithe  ^  hut 

fabyn$do,  tint  is,  that  th^  pvrfoh  hatH'  fOiheMrnfitfin^aifam 

fi>r  it,  or  at  leaft  that  the  houfe  is  fdr  IhaintrtlfH^e  fit  bufr 

.    bandry,  by  reafon  of  which  the  ))arfon  hi^  miM«  pte«lf«l 

tithes.     By  which  ^ute,  if  k  ^in  hitth  s^  httufe  %f  Imf. 

bandry  with  lands,  and  demifing  the  linds,  referteth  Hw 

h^hfe,  tithe  of. fireviHood%  payable.    Oi«/^«86. 

Korforhnrdki       p.  Fof  ofier^  employed  in  hurdles*  Aa^r  ftlbep,  umiiise 

ef  fltfop.  fcatt  be  paid.    GibJ.  684. 

Nor^for  hop  fo.  If  wood  be  cut  to  make  hop  pdfei,  and  fo  employ* 

P^'"*  ed,  no  tithes  are  due.  Where  the  parfon  or  iricAr  haih  tkhe 

hops.     BunL  20.        ^         *  • 
For  makiog  "i  I.  *  If  ^  man  cut  down  Wood,  and  burncth  ^  fo  make 

hiclu.  i^iek  for  the  h!parati6n  of  his  houfb  within  the  psIriOl,  lor 

the  babitarioti  ofhinlfcfYf  lind  hi»  fiimily  \  no  viilles  fl&all  he 
^id  for  this,  inafmuch  as  the  parfon  luth  the  benefit  of 
|he  labour  of  his  family*     i  MfiWi^Abr.  645. 

Hue  if  ^.mao  cut  down  wood,  aod  burn  it  to  n^ke 

'    iKicks-'for  the  enlargement  of  hia  bonfip  withtn  the  p«rifl|» 

moM  fhaA  IS  iiec^ffiiry  forhtk  family^  aa  forliis  ptaifiait 

And^WirgVif,  hrlAad^i^  nctoes  forifhis.    Accordingly^ 

.  L^- iL^ -:jL1 ■    •  — 

^    .  (*)  Sit  PH^.  An.    Stln  r.  HUUms,' 

Wfaoe 


4*^ 

friuve  Ibc  plakHiff  ift  {Mbbibitidn  bod  a«rit)«d,  ihit  tib 
burned  it  for  the  re|iaiation  and  eohfgemcfU  of  •hi»^t>ufe, 
generally,  (wkhoitti  fay io^  for  tbe  Mctflary  h^imrion  of 
faia  Yatniiyf  a,<»fi(utcatioof«at  aivarded;  for  the  couit 
faid,  that  by  tbia  birmilc  he  mighf  build  a.calUe^  And  yet 
pfty  00*  tithes*    t  ^V^i  idf^r.  645* 

iZft.  Ka  man  i^ay  tithea  for  the  frutts  of  trera*  aird  af^  Fnit(tfMi« 
Icrwarda  cut  down  the  fame  trees,  and  makcth  them  into 
bUieta  ov  faggois^    and  felleth  them  1  he  fiiaU  not  pay 
tithca«for  the  billet;^  or  faggots,  for  that  this  i«  n6t  a  new 
iaeieafe*    a  I^.  691*     i  R^U's  Ahr.  641. 

13,.  Concerning  nurferies,  or  >(reea  tranf^lanted,  it  NurCcnMi 
Kaih  been  refolved,  that  where  the  own^r  dug  tbem  up, 
and  made  profit  of  them,  and  Ibid  them  in  another  parifli^ 
tithe  fliould  be  paid  thereof:  and  if  the  owner  felb  them, 
and  pulU  them  up  himfelf,  the  owner  (ball  pay  the  tithes  \ 
but  if  he  fell  them  particularly  to  another,  the  vendee 
fball  pay  the  tithes.     Gihf.  683,  684,     God.  431.  {h) 

24.  Wheh  wood  is  tithable,  it  is  fct  out  while  ftand*  lawhatmaoMr 
ang,  by  the  terith  acre,  pole,  or  perch ;  or  when  cut  down,  to  be  paid. 
by  the  tenth  faggot*  or  billet,  as  the  cuftom  hath  been* 
JV^i.  h.  a.  c.  a.    Or,  if  there  be  no  cuftom,  then  the 
general  rule  feemeth  to  be,  fo  foon  as  the  tenth  can  be  fe- 
vered from  the  nine  parts. 

Where  a  wood  is  cut,  confifting  of  the  loppings  of 
great  trees  and  of  underwood,  and  the  proportion  on  one 
fide  or  the  other  fide  is  fo  fmal),  aa  not  to  quit  the  charge 
of  feparating  \  it  is  faid,  that  the  whole  (hall  pay  tithe  or 
be  difchargcd,  according  as  the  greateft  part  is  tithable  or 
not  tithable.     Gihf^  667. 

But  this  can  only  be  an  argument  of  convenience;  and 
(cannot  in  any  reQ)eA  alter  the  nature  of  the  tithe. 

15.  Of  underwoods  fold  ftanding,    the  tithe  (hall  be  BywlMaitoia 
paid,  not  by  the  feller,  but  by  the  buyet.     G%d.  455.  v^* 
Dig*  p.  2.  r.  4. 

But  if  a  roan  fell  wood  to  another,  and  the  vendee 
burneth  it  in  his  houfe :  in  this  caf((,  it  is  faid,  that  the 
vendei  (ball  be  charged  for  the  tithes,  and  not  the  veo* 
dee;  for  that  no  tubes  are  due  for  wood  burned  in  one'a 
boofe.    By  the  civil  law,  it  n  faid,  that  the  parfon  hatb 


ijf)  See  Gram  v.  Huldimg  umd  BmUs^  iUrdr.  380.  and  tp 
Ca,  Jtt>  566*  by  which  /luibori^es  i|  does  not  appear  to  he 
inaierialj  whether  the  trees  were  fold  ^^  trasfplanted  in  the 
iisnie  paiiib  or  aimhcr*         . 

defiioQ 
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.tieftioD  to  (tifi  either  of  tbcoi  ^  Ji«t  ^\s  itri^ijoS'lbe 
men  law*     i  Ro/Ps  Air.  656. 

[  In  (bort  the  matter  (eemeth  to  be;  pkinly  this  ; , 
ke  fliall  pay  tithe,  to  wbooi  the  other  nine,  pafts. belong 
when  the  tithe  becomes  due.  J  .' 

16.  A  prefcription  by  qnts  to  py  .but  three  fartbiop 
for  tbe  tithe  of  all  willows  cut  down  by  him  in  fucfa  a 
parilbt  was  declared  tobeill'^  becaufe.if  he  ait  dooni  all 
ihe  willows  of  other  men  lQo».  only  ihr.ee  farthiogi  (bouU 
be  pajd  for  i^II :  but  to  have  prefcribed  for  all  widows  xat 
down  upon  his  own  land,  would  have  been  good*  G^  60. 

It  is  a  cuftocn  jn  .fome  places,  to  give  an  beartb  penny 
for  efiovcra  by rpt;  by  which. they  are*  free  from  the  ticbeoF 
wood  burnt  fpr  fuel.    Butm  57. 

y.  Flax  and  bewtp^ 

Flax  fiath  been  adjudged  to  be  fmall  tithe;  and  fo  to 
continue,  Dot^ithftandi/>g  its  being  fown  in  large  fields. 
Xiihf.  680. 

Concerning  which,  by  the  11  t^  12  Tff.  <•  i6.  Jt  is 
ena£led  as  followeth:  Whereas  the  fowing^of  hemp^nd 
flax  is  and  would  be  exceeding  beneficial  to  Engl^od,  by 
reafon  of  the  multitude  of  people  that  are  and  would-be 
employed  in  the  manufaduring  of  thofc  two  materials, 
and  therefore  do  juftly  defer ve  great  encouragemeoc  ;  and 
whereas  the  manner  of  tithing  hemp  and  flax  is  exceeding 
difficult,  creating  thereby  chargeable  and  vexatious  fuiis 
and  animofities,  between  parfons  vicars  impropriators  and 
their  parifhiontrs:  for  remedy 'whereof,  it  is  eoaded, 
chat  every  perfon  who  ihall  fow  any  hemp  or  flax,  flull 
pay  to  the  par fon  vicar  or  impropriator  yearly  the  fum  of 
Ave.  (hiHings  and  no  more,  for  each  acre  of  hemp  and  flax 
fo  fown,  before  the  Tame  be  carried  off  tbe  ground,  and  fo 
jl^oportionably  for  more  or  lefs  ground  fo  fowp  s  for  the 
recovery  of  which  fum  or  fums,  the  parfpn  vicar  or  im- 
propriator {hall  have  the  common  and  ufual  remedy  allow* 
ed  of  by  the  laws  of  this  land.,  f.  i. 

Provided,  that  this  Qiall  not  extend  to  charge  any  lands 
difcbarged  by  any  modus  decimandi,  ancient  compofiiioo, 
pt  otherwife  difcbarged  of  tithes  by  law*    L  !• 

J|y  the  fame  rule  that  tbe  tithe  which  proceeds  from 
things  newly  introduced  io^o  England  bach  beeo  adjudgfcd 

to 
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to  be  a  fmall  thbc,  the  tithe  of  madder  may  be  deemed  alfo 
a  fmall  tithe. 

Concernuig  which,  by  the  31  G.'a.  ^  12.  (which  was  in 
force  for  fourteen  years,  and  by  the  5  G.  3,  r.  18.  is  conti- 
nued for  fourteen  years  further)  it  is  ena6^ed  as  foDoweth : 
Whereas  madder  is  an  ingredient  eflentially  neceflary  in 
dying  and  in  callicoe  printing,  and  of  g^eat  cbnfrqaence 
to  the  trade  and  manufadbrrs  of  this  kingdom,  and  may 
be  raifed  therein  equal  in  goodnefs,  if  not  (uperior,  to  any 
foreign  madder ;  therefore,  for  the  encouragement  of  the 
growth  thereof,  it  is  enacted,  that  every  perfon  who  (hall 
plant  gtow  raife  or  cultivate  any  madder,  (hall  pay  to  the 
parfon  vicar  curate  or  impropriator' of  the  parifh  or  place, 
the  fum  of  five  (hillings  an  acre  and  no  more,  and  fo  pro* 
portionably,  in  lieu  of  all  manner  of  tithe  of  madder; 
for  the  recovery  whereof,  the  parfon  vicar  or  impropriator 
(hall  have  the  common  and  ufual  remedy  allowed  of  by 
the  laws  of  this  realm,     f.  i. 

Provided,  that  no  madder  (ball  be  carried  oiFthe  ground 
on  which  it  grows,  before  payment  of  the  faid  fum  herein 
direfied  in  lieu  of  tithes,     f.  2. 

Provided  alfo,  that  this  (hall  not  extend  to  charge  any 
lands  difcharged  by  any  modus  decimandi,  ancient  com- 
pofition^  or  other  difiharge  of  tithes  by  law.  f«  3.  [Ex- 
pired.] 

VII.  Hops. 

Hops  pay  a  praedial  tithe;  and'  regularly  are  accounted 
among  fmall  tithes.    G^i.  414. 

Thus  in  the  cafe  of  Frankljn  and  the  mafter  and  bre- 
thren of  Su  Crofi^  T»  1721  ;  the  vicar  being  endowed  of 
fmall  tithes,  it  was  decreed,  that  he  was  thereby  intitled 
to  hops,  bein^  a  fmall  tithe,  tho*  of  growth  fince  the  en- 
dowment.    Bunh*  79. 

Tithes  of  hops  are  not  to  be  paid  till  after  they  are 
picked,  and  before  ihey  are  dried ;  every  tenth  meafure*. 
fiuni.  20.  (0 

In 


(c)  It  baa  been  held— 1.  That  where  the  parfon  had  tithe 
hops,  no  tithes  flioold  be  paid  for  the  poles  whith  were  ufed 
in  the  hop  yard  ;  and  a  qoeftion  ariiing,  whether  the  parfon 
ihould  have  tithes  of  the  bark  of  the  polei;  xht  bavk  being 
fpld?  hy  Lf<bmert  heihoald;  bat  the  chief  baron  and  the 

other 


4%2  ISi^e: 


lo  a  lalc  ea&  (d)^  Mr.  CkandUt^  planter  at  Maidftoaeki 
Kent,  having  fet  forth  the  ttth*e  of  kis  hops  by  t^e  tenth 
pole  uopickfd,  Mr.  Bl^  the  impropriator  broiigbt  this 
matter  before  the  court  of  exdieqner;  where  after  long 
debate  of  counfel  on  both  fidea,  and  reading  three  former 
decrees,  the  court  again  declared  thii  method  of  fettiog 
forth  to  be  illegal. 

And,  finally,  in  the  cafe  of  ffalun  and  Ty^rs,  Miy 
179  1753*  Mr*  Tyert,  having  planted,  a  confidcfabk 
number  of  acres  with  hops  hi  the  parifbes  of  Mickieham 
and  Darktng  in  Surry,  of  both  which  pariihes  Mr.  Wal- 
ton was  incumbent,  ofiered  to  pay  him  after  the  rate 
of  20 1,  an  acre  for  the  tithe  thereof^  which  Mr.  Walton 
refufed.  Whereupon  Mr.  Tyers  gave  faun  notice^  that 
.on  fuch  a  day  he  would  begin  to  gather  his  bops,  and 
would  regularly  fet  out  every  tenth  hill  thro^  all  his  hop 
plantations  as  tjbe  tithe  thereof,  by  fevering  the  bind  of 
the  hops  from  the  Toil,  and  leaving  the  fame  on  the  pedes  i 
and  that  he  would  in  the  fame  manner  daily  fet  out  the 
tithe  of  bis  hops,  in  order  that  Mr.  Walton's 'agent  might 
be  prefent  at  the  refpeAive  times  of  iening  out  the  litht, 
and  might  carry  away  the  fame  in  due  time.  Mr.  Wal- 
ton faid,  that  this  method  of  tithing  was  new  and  contra^ 
ry  to  law,^  and  that  he  would  not  take  the  tithe  in  that 
mariner }  but  that  he  expe^ed  the  whole  crop  Ihould  be 
gathered,  ^nd  afterwards  meafured  in  bafkecs,  and  that 
every  tenth  bafket  of  hops,  after  being  (o  meafured,  fhould 
be  fet  out  for  the  tithe  thereof.  Yhis  Mr.  Tyers  refufed 
to  doy  and  proceeded,  according  to  his  ootice.  to  (ec  out 
the  tithe  in  the  manner  abovementiooed ;  leaving  every 
semh  hill  fkngathered,  having  cut  or  fevered  from  the  foil 
the  binds  or  ftems  on  which  the  bops  on  every  fuch  tenth 
hiti  grew  j  and  renewed  his  notice  daily  whilft  his  hop 
gathering  continued.  Mr.  Walton  did  not  meddle  with 
the  tithe  fo  fet  out ;  and  after  the  hops  4iad  continued  for 
fotns  months  upon  the  poles  on  every  tenth  hill  as  afore- 
faid  ungathered,  and  lb  became  fpoiled  and  rotted,  Mr. 
Tyers  brought  in  adion  for  damages  againft  Mr.  Wakofi, 

•  •      •  ^  I 


AVvBik  All     ufv  ty  ***J   uw^*,     M%u«a  Auvw««*     v«  p«xw  m    '"^  rvvr  ti^ 

parfoa  hail  no  benejt  by  that,  the  tithes  heiag  pnd  heRvs 
;.chfy  Weretdried.    f /rursv.  334. 

(iQ.  A^9  i'7ao,4ioeocdiiig  to  Mr«  XaynerA  lasnd^  xx^i. 
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fi^tapnuch  -as  he.  wis  tVfcb|,  hiadtei  ft<m.ire&aE_ini 
^liluvaCjiig  hii  hop  plshtacions.  tJpon  tliis,  Mr.  Walron 
fil^  hi^  bill  in  the  exchequer  agiinll  Mr.  T^'crs,  th(;re(>y. 
iofiflingf  ,that  the  mani\;r  in  w}iich  Mi.  Tycrf  had  (et 
out  the  tithe  iif  his  hops,  by  leaving  rhe  hpps  on  ever jt 
tenihhill,  and  Ccvciiog  tJ^e  binds  from  ihe  roil,  was  nb; 
i  pEoper  method  for  fetting  out  fucK  tithes  i  hul  that  the 
lithe  of  hops  ought  by  law  to  be.fet  out  after  the  fame  ac 
picked  fram  t\fe  bind  or  Rem.  Afid,  pa  hearing,  the 
court  declared,  that  the  mcifaod  of  tiihiag  hopj  inilflcd 
on  fyy  tbc  defendant  m  bis  anfwer,  is  not  a  good  fctting 
(futof  th^tiibe  of  hops;  ,hut  that  ho^i  ought  to  be  picked 
and  gathered  froip  the  binds,  btfore  they  aic  tith^blc. 
Mr.  Tycrs  appealed  to  (he  houfe  of  loids  i  fetring  t'ctthi 
that  the  manner  of  fcttine  out  the  tilhps  by  the  ddmrt- 
furement  of  the  hops  in  oaOc^ts,  wpuTd  be  vrry  preju- 
dicial and  inconvenient  to  both  pa,rtiet,as  the  hops  by  that 
means  wopid  be  occeflarily  hiuifcd,  the  fiower  ^rid  i;ondi- 
tion' thereof  hurt,  and  ihe  hops  thereby  verj(  much  dft- 
magedj  that  it  bath  been  ufual  of  late  years,  for  ho^ 
plaqiers  to  dired  theic  gatherers  to  picl^  or  afTorf  thftr. 
hop^  into  difTerent  pokes, ,  according  to  their  different  de- 

frccs  of  finenefs  and  coloi^r,  to  tpit,  the  jf'i«  apd  the 
rewn;  anj  fuch  altortmeot  is  the  rnqfl  material  and' ex- 
penlive  part  of  the  manufadluring  of  hcfps,  thfjcf  aa. 
much  time  and  expcnce  being  required  in  pkkipg  and 
alForting  hops  into  two  different  parcels,  xi  is  nec.ellary  ia 
ptckmg  them  into  one  poke  when  firft  gatheretj  i  and 
thatjt  is 'unreasonable,  that  pcrfvns  cjaiming  tit^iea  ^OHld 
Ijave  th?  benefil;  of  this  part  of  (he  manufaqur?  of  noja, 
which  cofts  about  5).  an  acre,  without  nialci|i|  any  al- 
lowance, or  contubuting  any  fhare  to  the  e]i;pi;ifCf  i  and 
praying  relief,  for  tbefc  [a[nor>gn  other  reafonf}:.  Firft,_ 
Xhere  is  no  pofiiiM  law,  to  regulate  the  minne/  0/  tit|i- 
iag  hops  i  neither  1^  it  fixed  by  i  id  me  mortal  ufagc  Of  ciiT- 
tbmi  the  determitiaiions  of  courts  rc\aiing  theretf>  luYe. 
been  various  j  and  therefore  that  manner  of  tilhii^g  CcjcnS; 
inoftjud  and  equitable,  which  !^  b<^ch  tf^  leitll.prejiidi-^ 
clal  to  the  owner,  and  moft  berielicial  to  the  pvfan  or 
impropriator.  Secondly,  The  manaer  inlifted  oa  by  tbB, 
Afpondent,  by  piclciiie  and  tberi  fetiinic  out  thetjibfis  j;/; 
admeafurcmept  in  baikng,  is  To  very  detrin^ntaf  ,tp  ctie 
planter,  thai  it  ipuft  uietritably  be  ttie  ruia  f>f  the  plat)- 
tation  of  hopi.  ihc  cuUiwatipn  wbenof  13  of  extenfi^fi 
tJenefit  to  fhis  kingdom :  The  method  iolUlcd  on  by  tbf. 
agpdiapt  is  undeniably  fair  ^nArq^in^,^^  g..^  i;.^.  t^ 
anj  fraud  whatfoevetf  vW>*«*  the  mciliod  infixed  en  by 
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<he  refpondent  is  avowedly  oppreflivc  and  injurioiif ,  in  no 
wife  produAive  of  any  benefit^  or  preventive  of  any 
fraud.  ■  'Mr.  Walton,  the  refpondent,  hoped  fbe  de- 
cree would  be  affirmed,  {[amoogft  other  reafoas,)  for  tbefe 
following:  Firft,  the  fetring  out  the  tithe  of  bops  by 
meafurc  after  they  are  picked  from  the  bind  or  ftem^  is 
the  faireft  and  moft  equal  method,  and  liable  to  the  leaft 
inconvenience  ^  whereas  the  method  of  (ithing  contend- 
ed for  by  the  appellant,  by  every  tenth  hill,  would  be 
Hable  to  great  fraud,  in  as  much  as  the  planter  of  bops 
would  have  a  right  to  fet  pqt  fof 'tube  every  tenth  hill  to 
be  computed  from  the  place  be  began  at,  and  he  might 
any  year  determine  before  he  manured  his  hop  ground 
where  be  would  begin  to  fet  out  tlie  tithe,  and  thereby 
would  certainly  know  every  tenth  bill  tbro'  the  whole 
plantation,  and  biio^ht  negle^  to  manure  or  improve  them 
lb  much  as  the  -other  bitls,  which  would  be  unjuft  and 
unreafonable.  Secondly^  The  method  of  titbing  Con- 
tended  for  by  the  appellant,  would  give  occafion  to  ma« 
hy  difputes  and  controverfies ;  as  the  hops  growing  on 
one  hill  are  apt  naturally  to  intermix  with  the  bops  grow- 
ing on  the  hills  adjoining,  fo  that  it  is  Tcarce  poffiole  to 
fever  the  one  from  the  other  intire;  and  the  owner  of 
tithes,  or  his  agenfs,  or  (eryants,  exercifing  the  right  of 
entring  into  the  hop  grounds,  and  pulling  up  the  planter's 
poles,  mu(t 'frequently  fiiriiiOi  matter  for  fu its  and  vexa- 
tions ;  which  would  be  intonyenient  both  to  the  owner 
of'the  tithes  and  the  paritfiiotl'ers.  Thirdly,, T^^e  appel- 
ant bath  not  made  the  lealt  proof,  that  the  tithe  of  Wps 
wps  ever  fet  out  b'sfore  they  were  picked  from  tbe  hind 
or  ftem,  or  thar  they  were'titded  by  the  tenth  hill  (which 
is  the  merhdd  of  tiching  he  contends  fbrV;  but  on  tbe 
contrary;  i^  niaiiy  inftances,'  where' the  method  of  fettiog 
out  the  tithe  hops  has  been  difpute^  or'  brqivght  iii  quef^ 
tion.  It  has  been  uniformly  determined  arid  adjudged,  af- 
ter folemn  argument,  that  the  tithe  of  |iops  by  law  ought 
to  be  Oft  out  by  ineaifure^  after  they  are  pfcked  from, the 
bind  or  ftem.'  And  (he  decree  was  affirnded  by  tbe  lords  (#), 
*^!Thc*'e  can  be  no  modus  for' tithe  hops,  becaufe  ibp 
cburc'wRf  take  notice,  that  hops  liave.  not  been  aJicreo( 
But  uttd  in  befer  of  late  tithes  oAly,  beihgfirft  intrb^uccc^^ 
into  £nglao^  about  the  year  I524.  Yet  a^  ^prefcrfpttm 
to  pay  toi  mocb  ib  lieu  of  i\\  fmall  ttthes^'  may  inaiide 
boips  and  other  fuch  fmall/  "thingi^^wlilcb  ^bave  a>iw  ui 
ufe  of  late  years,    ff^at/  c.  49.     Bunk  io, . 

•  •  VUL  Shu 
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yjIL  Roofs  and  garden  herbs' Md  foedsf  as'inmipti » 
^parfii^y  caobage^'/affrony  andfucb  tike. 
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Out  of  gar()ens  is  paid  tithe  of  all  ^ar^en  herbs  and  . 
pUnti)  ai^parfley,  ^fage,  cabbage^  turnips^  /^^''9P»  ^^^ 
tlK  jil^e :  which  are  (mall  tithes,  and  may  be  demanded 
in  kind.    .,fl«i?A.  io»    .     .    . 

«  ^f^^foi0t/^\^i^9i  fm^U  tithe  ;  and  con&quently  3u.e  to  the 
vicat,  where  b^  is  endowed  of  the  fmall  tithes :  and  when 
gathered,*  the  tenj^  part  m*ift  be  fet  out* 

So  alfo  turnips  \  which^  when  pulled,  opght  to  pay 
tichc8|  tbo'  never  fo  oftei^  fqwed^  and  tho*  ugon  the  fame 
land.  .  A^  in  the  cafe  of  ^^^ytfn' impropriator  of!  Bromle/ 
Si.  Lfopard,  Middlefe^c,  againft //^a/iiii  and,.other9»  U. 
^  G.  The  CQurt  declared  the  tithe  of  turpips  to  be 
d^e  XQties  quptjes^  tho'  fevered  never  fo  often  u;i  the  fame 

M.^6  jS.  Crpw  tenant  under  the  church  of  Rochefier 
of  t^e  tithes  in  the  hamlet,  of  Modingbam  in  the  pari0i^ 
of  Cbippinharft  in  {Centf  againil  Stoddaxt^  .  The  courc 
dctcUred  that  tiihe  of  turnips  fowed  aftei;  corn,,  and  eaten 
by  unprofitable  cattle*  to  be  due;  tho'it  was  urged  to 
be  an  improvement  of  the  land,  and  that  the  parfon  has 
the  benefit  of  it  the  next  year. 

T.  9  G.  Harwod  vicar  of  Erith  in  Keat,  agaioft 
Railflon.  The  court  declared  tithe  to  be  due  of  turnips 
fowed  after  corn  in  the  fame  year,  and  fed  upon  on  the 
land  by  barren  cattle.  •  •  i^ 

.   So  in  the  cafe  of  Swhfin  and  Digiy^  If,  1731 ;  it  was', 
declared  by  the  court,  that  where  land  is  fown  with  tur- 
nip^.afttr. thf^  ,corn  is  cleared,  and  fed  with  (heep  and 
barren  cattle^  tithes  fbai)  be  oaid  of  fuch  turnips  i  altho' 

StKjs  cafe  it  was  infiftcd  upon  for  the  defendant, 
at  the  foil  in  that  county,  to  wit«  in  Stafford Qa ire,  is 
dry  and  fandy,  and  that  this  method  of  hufbandry  im-' 
proveth  the  land,  fo  that  the  plaintiff  had  thereby  better 
tithes  of  corn,  and  had  before  received  the  tithes  of  lambs 
and  W09I  of  the  (heep  fo  M :  But  the  court  overruled 
tbU  defence,  and  faid  it  amounted  to  a  nob  deqimando  as* 
to  turnips.     JBkii^*  314.  -      1      .      . 

That  is  to  fay,  if  the  catile  are  fed  upon  the  turt)ipa. 
uofevered  from  the  ground,  an.  agiftment  tithe  Aall  beu 
paid  f<>r  fikh  cattle :  But  if  the  turnipa  are  fiivtred  /ipir 

-ch4. . 
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^  gfiMUidt  iben  Om  tithe  in  kkkl  of  fuch  (oraipt  AaU  be 
d^  frMTtke  Ifveri^e  (/)♦ 

If  uiM£c#  ke  plamed  hare»  th«  lidMi  UMdeeC  aie  foMll 
tithes.    G§di.  366. 

80frm  alfo  i^  litbablc,  ibo'  gacbered  but  oace  in  three 
jcanu    /yW,  k  1.  r,  $• 

And  it  it  a  pnedial  faiftll  titbe :  for  where  the  parfoit 
bad  the  gttat  tithes,  and  the  vicar  the  fmaU^  aod  •  bod 
which  had  been  fown  with  cora  was  fewa  with  (iiAoir, 
the  tithe  was  adjudged  to  the  vicar  as  a  imall  Mie,  not* 
witfaflMding  the  ftatnte  of  the  2  Ed.  6.  r«  f  3.  thac  tithes 
fliail  be  naU  in  f|ich  manoer  as  thcj  have  bee«  fiar  fottf 
years  patt.    Giif.  685. 

Moift  comnonly,  a  certain  ccmfidcrati«n  in  mnwry  ii 
paid  in  tieu  of  the  titho^  of  gardens^  cither  by  cuftooH  or 
by  agreement  with  the  parfon.  If  the  cuftom-  be  a  -pi^o- 
cbial  cu^onit  or  extendiag  to  gardens  throughout  the  pa- 
riffa  ;  the  enlargement  of  a  garden  <^h  nee  mahe  tkbedae 
in  fpecie :  but  otherwife^  if  it  is  a  fpecial  prefcriptioa  for 
this  or  tfa^t  »itien.  And  the  fadio  thing  is  to  be  faid  of 
orchards.. '  'Accordrngtyi  in  tfie  fbrementiofied  cafe  of 
Franiipi 'znd  the  maftcr  and  hrcthMi  of  St.  Cr^/s,  it  was 
•  decreed  t>y  tbe^  court,  that^  a  peony  for  /gaixteAs  and 
orcbjirds,  can  dniy  be  for  ancient  gardens  and  orebards^ 
Bkrth.  79* 

'   IX. '  Fruits  of  trees,  as  apples;  pears^  oiorns. 

•  •  » 

Froluof  *  I.  Pruic  of  trees,  ks  apptes,  pears,  plnatis,  cherries, 

srcbiHf.  ,p^  ^(^^  121^^^  ai^przdi^  t|thes,.  to  he  paid  in'khid'wbcn 

they  ary  gafKered ;  unlets  there  is  fome  oiodat  or  rale 
tithe  paid  in  Ijeu  therepf.    '^0^.  408. 

Which  fruits  if  they  iff  ftolen^  and  not  gathered  bjFthe 
owner,  the  parfon  as  wc)l  as'  tHe  owner  {hall  bear  thelofi: 
But  if  fhp  o^'ne/  doth  fuifer^a  ftranger  to  pail  or  fake  hi| 
frujts,  the  ^ithe  Qiall  be  anfWei^d;    ntl.  lOo. 


^aer^  Hil%  9  ^3*  «^'^<f<  Lib.  The  defeafiaot  Dwieg 
admitted  that'  he  had  itvtiii  roods  of  toroips  ;  jbac  ISB^  that 
he  Ibid  wM^v  hpt  ft^  his  cattle  tberewitii*  and  Aat  liieplsiA- 
tiffooghtoot  tokave  tithes  for  the  fame;  chat  he  kasi  &ba 
^  calves  and  4tfter  tithes  of  cattle.  But  the  Coniidfcsced 
IM  account  of  the.  tisi^  of  the  tarotps/ercted  aad  diimt 
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If  the  foil  of  an  orchard  be  fown  with  any  kind  of 
grain,  the  parfon  (hall  have  therithe  of  the  fruit  trees  and 
of  the  grain,  as  alfo  of  ijie  grafs  or  hay  ;  !br  they  arc  of 
feveral  and  diftin£i  kinds,  i  Rdirs  ,{br,^  642.  Dig.  p,  ..a. 
£.  3.     Gcd.  4.12, 

2.  Dr.  Godol{>hin  fays,  mi^fl  of  oak  or  beecb,  if  fold, 
the  tenth  penny  is  payable  for  the  tithe  thereof;  but  if 
eaten  by  f**'inc,  then  the  tenth  of  the  value  or  wotth 
thereof*     God.  ^17. 

And  fo  Lindwood  faith,  if  the  faid  fruits  (ball  be  fold, 
there  Ihall  be  paid  the  t^nch  penny,  and  if  they  be  not 
(old,  \mf  the  hogs  do  feed  thereupon,  then  the  owner  nf 
the  hogs  (hall  pay  the  tithe  according  to  the  value  of  fuch 
fruits.    Lin<iw%  200* 

And  there  is  a  writ  of  confultation  in  the  rcgifter  for  the 
tithes  of  pannage.  And  lord  Coke  lays,  for  acorns  Uiht^ 
(hall  be  paid,  becaofe  they  renew  yearly.  And  in  Rey» 
mU^s  cafe,  T.  2  Ja,  it  was  fald,  that  of  acorns  fsv^ni 
titbes  are  payable.     Gihf,  676.     Mc^  762. 

But  where  the  cafe  was,  that  the  acorns  dropt  frort)  the 
trees^  and  ^he  hogs  eat  them,  a  diilin£iian  was  made  that 
they   fhatl   not   be  tithable,  '  unlefs   gathered   and    fold. 

Hit,  zj..   Liu.  40.  Gibf.  bn6. 

In  (hort,  the  cafe  of  acorns  feemeth  not  different  from 
that  of  other  things  tithable ;  if  gathered,  they  (hall  pay 
tithes  in  ki/id  I  and  the  tenth  penny,  or  2  s.  in  the  pound, 
in  all  fuch  like  cafes,  is  not  to  be  confidered  as  exciufive 
ot'  ine  tiibe^  to  be  paid  in  kind,  but  only  as  a  reafonable 
fatisfa£ti6n  wVien  the  parifliioner  difpofeth  of  his  whole 
produce  unievered.  And  where  the  acorns  are  not  ga- 
thered by  the  owner,  but  fuftered  to  be  fed  upon  as  they 
drop;. .the  cafe  iccmeth  to  fall  under  the  f^me  equity,  as 
where  turnips  are  kd  upon  by  unprofitable  cattle,  lor  which 
ao  a^iftmcBt  tijhp  fliall  he  |)aid  {g), 

*  li)  Whfihcr  pine  apples,  and  e::oric  fhrubs,  and  trees, 
reared  in  jioi-houfes,  (lipoid  pay  tithe  in  kind,  was  much  agi- 
tated in'  fhe  cafe  of  Adams  v  Hew  it  and  others,  froinUhe  p«- 
riih^f  KenfiT^gton.  But  thc"c»iife  iipoo  chc  appeal  turned 
principally  upon  the  following  qacllioa  put  by  (he  hoofc  of 
lords  10  the  judge*,  vix,  •*  WJ)ethcr  notice  given  on  the  Stk 
day  of  Sept.  was  a  fuilicicqt  notice  to  determine  a  compoficioii 
ios  tithes  from  year  10  year,  (uch  year  cortimcnCing  00  the 
29lh  of  Sept  V*  In  anfwcr  10  which  Mr.  Jaiticc  Gould  6tYih 
vcrcd  the  unanimous  opinion  of  the  judges  prefent,  ••  Th#t 
fuch  notice  wai  by  no  means  fuSicicnt/'     Setf  3  Raynert  965, 

''  Vol.  III.  •  K  k  X  Calves, 
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X.  Calves^  colts^  kids,  pigs. 

The  tenth  cai/  h  due  to  the  parfon  of  coonnoii  right, 
to  be  taken  when  it  is  weaned,  and  not  before :  and  it  is 
recoverahle  in  the  fpiritaal  coart,  as  appears  from  a  writ  of 
confuiucion  in  che  regifter.  And  in  cafe  there  are  fewer 
rtiap  ten,  it  hath  been  adjudged  a  gpod  cufiom  (which  evi- 
dently did  fpring  from  the  canon  law),  that  if  there  are 
fevcn,  the  parfon  (ball  have  one  calf;  if  under  fcveo, 
then  an  halfpenny,  or  what  cuftom  ihall  direfi  for  each 
calf.     Gtf/708. 

But  in  moft  places,  as  it  feemeth,  at  this  day,  the  cuf- 
tom  hath  obtained  (which  is  the  proper  rule  in  all  fnch 
cafes,  and  U  equitable  in  itfelf)  that  if  there  are  five,  the 
parfon  (ball  have  the  value  of  half  a  calf,  lamb,  or  oAer 
Ajch  like;  if  there  are  fix,  he  (ball  have  one  intire;  and 
iliall.recejve  or  pay  out  refpe£lively  a  proportionable  fain, 
-    for  each  number  under  five  or  above  fix. 

,  The  canon  law  leaves  it  to  the  choice  of  the  parfon, 
when  they  are  under  the  full  number,  whether  he  will 
proceed  in  the  like  manner,  or  let  them  Irun  on  till  one 
becomes  due  in  the  enfuing  year ;  but  the  common  laiv 
will  not  allow  of  this,  becaufe  tithe  muft  be  paid  annuallj*. 
1  Roffs  jftr.  648. 

Thus  in  the  cafe  of  Egerton  and  Stilly  7*.  1 725.  it  wis 
decreed,  that  where  there  are  above  ten  caWial,  laiObs, 
pigs,  or  the.  like ;  the  tithe  of  the  odd  number  above  ten 
ihall  be  paid  according  to  the  value,  and  not  be  carried 
over  to  the  next  year,     Bitnb.  1 98. 

Colts  are  titha^ble  in  the  fame  manner  as  cahres.-* 
Gihf.  678. 

Alfo  tithes  of  pigs  is  to  be  paid  in  the  fame. manner  as 
tithe  of  calves.     Gihf.  684. 

And  generally,  the  timi  of  payment  of  the  tithe,  of 
calves,  colts,  lambs,  kids,  pigs,  and  fuch  like  youne  of 
cattle,  is  when  they  are  fo  old  that  they  may  be  weaficd, 
and'live  without  the  dam  upon  the  fame  food  that  the  dam 
eateth;  uslcfs  the  Cttfiolli  of  the  place  confine  the  pay- 
ment to  a«iy  c«rf  atn  time  of  ag«.     Dtg^  p.  a.  4.  $•  {i) 


ir    ■ 


..  (h)  Vide  Cro/t*»  cafe,  infra  XL  2.  a  cofbm  to  titlie 
when  three  weeks  old  was  b^ld  to  be  oDrrafeoable  'and  bad. 
RiynolJi  v.  Vinant^  Bunh.^  1 13.     But  10  Brinklu^  v. 


Bunh.  %oj.  a  caftom  to  <ieliver  the.teadi  lamb* and  pig 
oa  St.  Mark's  day  was  fupp6rted,  becaofe  the  paribn  hftd  the 
benefit  of  chufing  his  one  afterahe  pariihtoncr  had  taken  two. 

'   -^  And 
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An4  as  the  parfon  is  to  have  the  tithes  of  the  young^apd 
increafe  of  the  catOe*  fo  he  on  his  part  is  to  obferve  the 
cuftom  of  the  place^for  the  better  propagation  of  their  in- 
creafe; btherwife  •  any  pariChioner  grieved  may  have  an 
^ioo  on  the  cafe  againft  him.  As  in  tbe  cafe  of  Yiilding, 
and  Fay^  T.  39  £/is.  An  adiqn  upon  the  cafe  was 
brought  agaipft  tt)e  defendant  as  parfon  of  Quarbey  in  the 
county  of  Southampton,  declaring  that  within  the  parifh 
there  is  a  cuftom,  that  the  parfon  at  all  times  of  the  year 
b.ad  ufed  to  kfcp  a  common  Ml  and  a  b§ar^  for  the  com* 
mon  ufe  of  the  kine  and  fows  of  the  parifhioners,  for  the 
incrcfife  of  calves  and  pigs  within  the  pariOi )  and  that  the 
defendantj^^eingpt^rfpn  there,  had.  negleded  to  keep  them; 
hx  coaioo  whereof,  the  plaintiff  being  an  inhabitfint  had 
loft  the  incceafe  of  bis  caKle.  And  the  court  was  of  opi* 
nion,.  that  th\9  was  a  reafonable  cuftom,  and  that  every  in- 
habitant, prejudiced  by  the. not  keeping  the  bull  and  boar 
might  mamtain  tbe.aaion.     Cr«.  £/.  569. 

And  the  like  was  decreed  in  the  ca(e  of  Pbillipi  and 
Spnu^  T.  1724*    Bunb.  iju 

XL:  ff^ool  awl  lami. , 

1.  Wp^l  and  lamb  ^xt  generally  reckoned  ipixt  fmall  A  miit  fmali 
tithes.     Cii/.  682,  686»  ^^^«- 

2»  Tithe  ef  wool  de  jure  is  due  at  the  time  when  it  is  At  what  timet 
clipped;  but  by  preicriptton.it  may  be  fet  out  all  together  <>«•• 
at  another  time.    ff^^.  c.  50. 

Regularly,  tbe  time  of  paycpent  pf  the  tithe  of  lambs 
(as  was  obfervcd  voo^^  thp  laft  head)  is^  when  they  are 
weaned>  and  can  live  .without  the  dam ;  unlefs  the  cufiom 
of  the  plaice  be  other  wife.,   ,(jtf^t  4.16.    Bttnh.  ijp 

In  the  cafe  Of  Htatpn  impropriator  of  Garnthorp.  in 

Liticolnihice  agaifift  Regaf:    The  defendant  inCfted  on  a 

cui^otn  in  that  .pari(b,  fo  fet  focth  tithe  Iambs  on  the 

iifft  of  Maj^.    B.ut  tbe.oourt  difallowed  of  it,  for  that  they 

we^e  nof  fit  to  live.witbotit  their  .dams,^s  appeared  by  the 

depoiiitiona  in  the  cafe.     And  it  was  referred  to  threo 

j^eighjbjouring  juQtces  of  the  peace,  to  inquire  what  was  a 

•  ^t  jim^  Cor  (etting  forth  tithe  lambs  in  that  country ;  who 

fcerjtlfied  jthe  firft  of  Auguft  10  their  judgment  to  be  a 

.pepper  timep    f^nd  the  court  approved  of  it. 

So  in  the  cafe  of  Cro/tSf  rc6tor  of  Upper  Clatford  in 
Hampfhire.  The  defendant  infifted  on  a  cufiom  iji.ihac 
pariih,  to  fet  forth  tithe  lambs  at  St.  Mark^s  day.  The 
court  declared  it  to  be  a  yojd  cuft^pi,  and  that  the  time 
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tot,  fetting  forth  tithe  lambs  is,  ^\\tx\  thfy  ait  fif  to  live 
without  their  dams,  and  thriv/e  on  thefartne  fbod  that  ibeir 
dam  lives  on,  and  when  the  owner  wesmsfiis  oWil. 
^  T.  9  C  Reynolds  rcftdr  oF  Stftke  Charitie  ht  Rtffip« 
(Jure,  againft  Vincent,  The  idrfendatit  infift^d  oO  tlic 
fame  cuffom  with  that  before  infilted  on  at  Upper  Clar- 
fird.  *Which,  on  citing  the  two  former  decrees,  and 
hearing  cpunfcl  on  boch  fides,  was  again  fet  afide  for  the 
iame  feafoc. 

Upon  thjc  vi'hole,  one  precife  determiriatc  day  cannot  he 
equally  applicable  to  all  places  and  feafons.  7hfe  tnoft 
depend  in  fomc  meafure  upon  the  firuation  of  the  country, 
the.  time  of  putting  their  ewes  to' the  ram,  and  tht  for- 
wardnefs  or  b^ckwardntfs  of  the  feafoa  in  genet al'.  Wliat 
i  Cometh  nearcfi  to  the  matter,  where  there  is  no  fpecial 
cuftom  concerning  the  fame,  fecmeth  to*  be,  what  was 
declared  by  the  court  in  the  cafe  of  Upper  Oatford  above- 
mentipQedi  namely,  that  the  propereft  time  for  the  par- 
fon  to  take  the  tithe  is,  when  the  Owner  weatiett)  the  reft: 
for  it  is  not  fuppofable,  that  fte  owner  ^ill  wean  his  lainbs 
fooner,  or  keep  them  with  the  ewes  longer  than  they  are 
fit  to  be  weaned  ;  t^e  former  Wng  a  prejudice  to  thehinb, 
and  ,the  latter  to  .the  ewe  (/). 

In  wh«t  manner  *     3.  In  the  Cafe  of  fVilfin  and  the  b?lhop  bfCkf/iJki  T. 

to  u  liihtd.  ,  ^  j^^  Wilfon  brought  a  prohibition  again*  the  bffhop, 
"^  '  '  '  who  held  the  living  [of  Grayftock'in  conTtnei!dam;*and 
faid,  that  there  was  within  the  parifli  of  Gnlyflbck- thrs 
cuftom  for  tithing  ,of  wool,  that  if  any  ti^habitant  Iravc 
five  fleeces  of  wool  or  above;  he  firall  after  the  fliihuiog 
and  binJing^^up  of  ^  the, fame,  wuhoQt  fraud  or  de^t,  pay 
to  the  reflor  (artier  notice  given) 'thfe  tenth  darf  tbvreof,  it 
the  door  bf  the  manflon  hodfc  of  Tu(fh{)erfbn' inhabiting 
within  the'fald'  parith,  without^fight  or'totfdl  c^fte  tline 
parts  by  the  f^Aor  or  nis  agent;  and  that  the  parfitns  hare 
fo.  accepted  li.  To  this  the  biihop  dcmtrrred  In"  law. 
And:i't  wis  adjudge^  Tor  the  bfAibp  whb 'onecbbfcat. 
For  the  fubftance  of  the  prefcriptioti  is  IKd;  tha^  the  Very 
true  tentjh  is  and  ought  to  be  paid*  without  friittd;  wMdi 
is  not  pfefcribatle,  W  It' is  com moTf' right.  ''Tltett'tbe 
^fole  poitit  "prercriptible  Isj  that  this  is  WitlKnkt'  ^vic^lir  or 
'  touch  of  the  nioe  parts  ;  which  IS,  in  efFed,  repugiiKii^ 
th^  other;  for ^ when  y6u  have  laid  the  truth  ih  lAieYor* 
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iner  part,  yoa  lay  the  way  to  fraud  in  the  latter.     For  it 
ifl  againft  cooimoa  reafony  that  any  man  judge  o:  divide  ^ 
for   himfelf,  and   then  take  choice  of  his  own  divifion,   <    -v 
againft  the  rule  of  partition  laid   down  by  Littleton;  for         ^' 
tb«  tr^th  of  the  Unth  depends  on  the  proportion  it  holds  f 

vri^h  the  niqepar^s  $  and  therefore  for  the  parifhioner  to 
(et  out  a  part  for  the  tenth,  which  he  only  affirms  to  be 
juft,  is  to  give  him  merely  power  to  tiihe  as  he  Hfts;  ancj 
the  prefcription  were  as  reafonable  as  ro  [dy  plainly,  that 
they  might  £et  out  what  tichc  they  pleafed.  And  it  is  a 
we;ak  anfwer  to  fay,  that  if  it  be  not  a  juH:  tenth,  he  may 
refufe  it,  and  fue  for  his  due«  For  he  hath  no  means  to  bo 
aiTured  whether  it  be  true  or  not ;  fo  his  fult  may  be  caufe- 
lefs:  Sure  be  may  be,  it  will  bt:  fruitlefs.  But  the  Ja.v 
was  provided,  not  to  caufe,  but  to  prevent  fuits  ;  and 
(hcrefore  provides,  tha^  things  be  done  by  indifferent  means 
ami  pcrfoos,  that  there  ()e  no  juft  fufpicion  uf  indired^ 
dealing,     Uob,  107. 

So  in  the  cafe  of  ChriJilan  againft  JFren  and  others,  A^l. 
I732t  on  a  bill  by  the  vicar  of  CroClhwaite  in  the  county 
of  Cumberland  for  tithes,  the  defendants  infiOed  on  a  cuf- 
(Qmary  manner  of  payment  of  ti(he  wool  of  the  eider  (heep, 
by  weighing  the  wool,  and  delivering  the  tenth  part  with- 
out fraud  ta  the  vicar,  without  his  feeing  or  touching  it  : 
but  this  was  over-ruled,  on  the  authority  of  the  aforefaid 
cafe  ia  Hobart. .   Bunb. '^oi, 

in  the  fame  cafe,  the  parifhioners  infiftcd,  that  they 
OUghtta.pay  no  tithe  of  hog  wool  (that  is,  of  the  wool  of  ^  ' 
Iheep'Of  a  year  old)^  alledging  that  no  tithe  thereof  had 
ever  been  paid ;  that  the  tenth  iamb  having  been  paid  (or 
4  compofition  for  the  fame),  the  other  nine  (hould  not 
pay  tithe  of  their  wool  that  fame -year ;  and  iniifting  fur*^ 
ther  that  a  modus  being  paid  for  the  tithe  lambs,  the 
ijaid  modMs  included  alfo  the  ti:he  of  the  hog  wool.  But 
the  evidence  not  coming  up  to  the  proof  of  its  being  in-, 
dud^d  within  the  mod u^  and  the  other  allegations  being 
plainly  feuing  ^p  a  uon  decimando;  it  was  decreed,  th^t 
thejithes  of  the  hog  wool  {houhi  b-:  paid  as  well  as  of  ail 
Ifae  Qithfr  wool,     {yox  it  u  clearly  a  new  increafe.) 

By  a  conftitution  of  arghbifliop  IVinchelJia,  it  is  ordained, 
aa follows:  Of  the  young  of  animcU,  as  of  lambs,  we  do 
opdain,  rhat  for  fix  lambs  and  under,  fix  half  pence  be 
given  fpr  the  tithe ;  but  if  there  be  feven  lambs  in  number, 
thefeventh  lamb  (hall  be  given  to  the  re£lor  for  tithe  ;  yet 
fo,  that  the  re^or  ot  the  church  who  taketh  the  feventh. 
lamb,  (bi^l  pay  Xo.^)^  pau-ifhioner  of  whom  he  taketh  the 
t|tbc  tbreph^lf  penp^in  ^eoompcnce;  he  that  taketh  the 
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Eighth  lamb  (hall  grve  a  penny ;  he  that  takedi  the  niatfc 
'  (ball  give  an  half-penny  to  the  pari(hioQer :  6t  the  refior 
n^  (if  he  pleafeth)  (hall  ftay  till  tht  next  year/  ontil  he  may 
lake  a  full  tenth  lamb  ;  and  he  who  lb  ftayeth,  (hail  fake 
always  the  fecond  beft  lamb,  or  the  third  zi  leaft,  of  the 
lambs  of  the  fecond  year ;  and  this,  for  hf^  ftaying  the 
firft  year.  And  fo  it  is  to  be  limlerftooa  of  the  tithb  cf 
wool.     Lind,  19  r. 

And  thefe  fums,  according  to  the  value  of  money  at 
that  time,  were  computed  as  a  reafonable  equivalent*  ^ 

But  where  it  is  faid  that  the  redor  Ihall  have  his  elec- 
tion to  take  his  tithe  in  that  manner,  br  to  \tt  thtin  'ni'il 
on  till  a  lamb  or  fleece  be  due  in  the  enfuing  y^ar,  that  Is 
hot  allowed  by  the  common  law ;  for  tithes  itouft  be  ipud 
annually.     Deg.  p.  2.  c  6. 

•Alfo  (as  was  obferved  before)  cuftoro,  which  h  a  pktt 
of  the  common  law,  feemeth  to  have  cftabh'ihed  tn  u^oft 
places,  that  the  parfon  fball  have  half  the  valtt^  of  a  hUhh 
at  five,  and  a  lamb  intlre  at  fix,  ind  fhtW  reteive  or  pajroiit 
proportionably  for  the  numbers  under  five  and  above  fisr. 

If  the  cuHom  he  to  pay  the  tithe  of  wool  by  the  poatid, 
and  there  be  under  ten  pounds  of  wool ;  in  foch  eafe  a 
reafonable  confideration  (hall  be  paid;'  becaufe  being  \Jae 
de  jure,  a  modus  in  lion  decimatido  cannot  be  allerwed  iii 
any  cafe.     1  RolFs  Abr.  648. 
Kowtobcpre-       4*  By  a  confiitucion  of  archbifliop  H^inchelfia  \  Tambs, 
portioned  in  dif.  and  Other  titbaWe  young,  (hall  be  tithed  propbrtfonably, 
ftrcac  piriihei,    hgvjng  regard  to  the  different  places,  where  they^m  he- 
gotten,  brought  forthy  and  nouriflied,  aiid  to  the  tiines 
which  they  have  continued  therein.     Lind.  197.    ^  . 

And  by  another  conftitution  of  the  fame  archbiflidp  ;  if 
the  (hcep  be  kept  In  one  pariih^^in  winter,  ahd  in  another 
parifh  in  the  fummer,  the  tithe  (hall  he  divided  proportion- 
ably,  according  to  the  time  that  they  (hall  colftinte  in 
each  parifli.     Lind.  194.. 

But  no  fpace  lefs  than  that  of  thirty  days,  (half  t»e 
xeckoned  in  the  computatton ;  that  is  16  (ay,  of  thtrty^ys 
together,  and  not  by  intermnffion:  Lind,  198. 
.  Whereupon  Dr.  Wood  6bferveth,  that  if  lainbs  are 
yeaned  in  another  parifb,  and  60  not 'tarry  thcrra  tfaifty 
days  otmore;  no  tithe  is  due  fortheoi  to  thepaWbiiof 
that  place.     fVoBd*  b,  2*  i,  2* 

'  And  Dr.  Godolphin  fays,  if  (heep  ftray  ouf  c»f  one  |mi- 
rifh  rnto  another,  ahd  there  yean,  no  tithe  is  payaUe  for 
this  to  the  parfon  of  that  place ;  but  if  "Miey  igo  there  (br 
thirty  days  or  knore,  for  this  a  rate  tSAkii pavable lothat 
place  i  for,  for  flxtep  letnoved  fipoi  ant  'jmtifh  to  anodier 
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each   parfon  muft  have  ticbe  pro  rata:  but  under  thirty 
days  no  rate  tithe  is  to  be  paid*     Gcd,  438. 

Again,  by  one  of  the  afprefaid  conftitutioQS,  If  flieep 
do  coM^h  in  one  parilbi  and  feed  in  another,  the  ticbe 
Ihall  be  divided  bet^veen  the  two' chdrches ;  Yet  (faith 
Lindwood)  not  equally,  but  proportion  ably ;  for  the  far 
greai^r  pare  ought  to  be  affigned  co  that  ^burch,  wichin 
the  pari(h  whereof  they  fed  for  the  time,  than  to  'that 
where  they  only  couched.     Lind.  1 98 * 

And  fuFtiier;  by  the  (aid  conftitutlon  it  is  ordained^ 
that  if  foreign  (heep  (hail  be  (horn  in  any  pari(h,  tbe  tithe 
fliall  he  there  delivered  to  the  re£kor  of  t'h^  church,  unlcfs 
he  can  be  fufficiently  informed,  that  fa^isfafiion  bath  been 
made  for  tbe  tithe  elfewbere,  (b  as  lawfully  to  hinder  the 
payment  thereof  in  fuch  pari(h  where  they  are  (horn. 
Limd.  197.    God,  438. 

In  like  manner.  If  a  perfon  (hall  buy  or  fell  any  (heep, 
and  it  ia  certain  from  what  parifb  the  (heep  do  come,  the 
tithe  thereof  (hall  be  proportionably  divided  between  the 
two  pari(hei :  but  if  it  be  uncertain ;  that  church  (hall 
have  the  whole  tithe,  within  the  limits  whereof  they  are 
found  at  the  time  of  (hearing.    Llnd»  194. 

But  Mr.  Bunbury  feemeth  to  be  of  opinion,  that  thp 
tithe  of  lambs  muft  be  paid  where  they  fall,  and  is  not  a 
divifiblc  thing,  as  wool  is.  Bunb,  139. 
(  And  it  n  now  clearly  held,  that  the  tithe  both  of  wool 
and  lamb  (hall  be  paid  where  the  (beep  lamb  or  are  (born. 
Indeed,  If  the  (heep  be  carried  away  nece(rarily,  and 
hut  a  little  before  (bearing  or  lambing  time ;  this  is  frau« 
dulent :  and  the  tithes  daW  be  paid,  in  fuch  cafe,  in  that 
pari(h  from  whence  they  were  fraudulently  removed. 

But  if  they  (hall  be  removed  without  fraud ;  it  is  held 
in  equity,  that  no  part  of  the  tithe  of  wool  or.  lamb  will 
be  payable  in  that  pari(h  from  whence  they  were  removed, 
but  an  agifiment  tithe  muft  be  paid  for  them,  as  for 
cattle  yielding  no  profit  to  the  incumbent  there  ;  and  that 
thefe  tithea  are  in  no  caie  to  be  divided,  but  the  whole  to 
be  paid  where  they  lamb  or  are  (horn,  and  an  agiflment 
tithe  for  them  as  unprofitable  cattle  in  every  other  pari(h 
where  they  have  been  dppaitured. 

And  no  regard  ia  bad  to  the  diSinAion,  whether  they 
have  continued  for  lefs  than  a  month ;  for  there  is  the 
fame  equity,  that  titheji  (hall  be  paid  for  one  day  as  for 
thirty. 

.    Nor  is  the  obje^lion  of  apy  force,  that  in  fuch  cafe  the 
(beep  pays  two  tithes  in  one  year.    Fqr  that  is  not  the 
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fafl.     The  tithe  of  woo!  ts  one  thittg,^  the  tithe  of  agift* 

mcnt  is  quite  another,  being  otily  'tithe  of'tileiiicfbige* 

which  if  fuffered  to  grow  to  mnturltj  vi^uM  btve  yicMcd 

tithe  of  hay,  or  if  the  land  had  been  fown  with  corit,  a 

corn  tithe  mofthavebeen  paid. 

Sheep  removed        j.  In  the  cafe  of  Boys  and  BUfSy  Af.  17I3  ;  in  a'  Wll 

memoir dhe*'^"  for  thhes,  a  qtieftion  arofc,  whether  there  was  fraud  in 

Kmbi.  tithing  lambs,  on  this  cafe":  The  ewe«  were  kept  br  rhe 

defendant  in  the  pnifh  of  Driffield  in  the  county  af  York 
(where  the  demand  lay),  all  the  year  until  jCI<iriAnsas» 
when  they  were  ready  to  drop  their  lambs,  and  then  were 
removed  into  thj  pariOi  of  Skern  (where  there  vms  a  iinall 
modus  only  for  l^^mhs),  and  there  kept  till  Lady^ay,  for 
convenience  of  forage  (as  infif^ed  upon  by  the  defiMidant); 
and  at  Lady-day  were  brought  back  toDiiffield  :  Note,  die 
'land  in  Skern  was  the  defendant's  own  land.'  By  the 
court ;  Here  is  not  a  fufiicient  proof  of  fri^  ;  and'  the 
plaintifPs  bill  was  difmiflVd.  But  Page  and  Gilbert  ba- 
rons thought,  at  firft,  it  might  be  proper  to  fend  it  to  «o 
ilTue,  to  try  whciher  fraud  or  not  fraud,  and  whether  ^w 
had  been  the  ufual  method  of  the  defendant's  cnurfe  of 
huibandry ;  but  afterwards  they  concurred  with  tAtrea 
Price.     Burtb,  13).  ^ 

5hffp  dyin|or         6.  There  is  ho  doubt  but  that  wool  is  tirhabledejuiCL^ 
kiiitd,  ^^^  therefore  it  hath  been  adjuHgctI,  that  however  forthe- 

pe!ts  or  fells  of  Ihccp  killed  aiyd  fpent  in  the  hattk^  no 
tithe  (hall  be  paid,  ^'Ct  the  wool  fhatl  pay  tithe,  and  !bf 
thefe,  as  well  as  for  iheep  which  die,  a  eonftjltation  if 
provided  in  the  regiRer.  i  Roli*f  Air.  646.  Gvi.  439. 
463.     Dig.  p.  2.  c,  b.     Gihf,  686. 

But' others  have  holdcn,  that  if  ftiecp  ftt  Ororn,  andtiie 
of  the  rot  or  other  difeafe  before  the*  next  (hearing  tieie, 
the  wool  is  not  tithable,  unlefs  the  parfdn '  can  prefcrtte 
to  have  it.     fVttf/,  r.  40. 
t  .    In  the  Cdfe  of  Brinkioi:/  and  EJm9n^s^  M.  r7Ji|  an 

halfpenny  payable  on  the  (hearing*  day,  for  ihe  wool  of 
each  (heep  dying  between  Candlemas  and  (fataring  day^ 
was  admitted  and  ellablithed  as  a  good  modus.     Bunb* 

307.  ••     • 

Limb*tvool.  7»  ^^  ^  '"^^  P*V  ^^^^^  lamb  at  Mark's  tide,  '«id'*kfirerr 

wards  at  Midfuaimer  he  fheareth  the  rrfidbeof  the  l«mbs 
to  wit,  the  nine  parts  \  he  ought  to  pay  tithe  of  the  wool 
thereof,  aitho*  thvre  are  only  two  months' between  the 
time  of  payment  of  the  tithe  of  the  lambs  'un(horn^^and 
of  the  (hearing  of  the  refidue,'  for  this  is  a  new  increafb. 
X  Roll^i  Abr.  642.  .     . 
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So  in  the  tarfe  of  Baitr^zoA  StveH^  M.  172  r»  le  feemcd 
to  be  ttoitied,  that  ihe  wool  oi  lambs  ihall  pay  tithes^ 
jilthotigh  the  lamb*  hid  (nii4  tithes  two  monihs  beforo. 
Bunk.  90* 

Aih)  In  the  cafe  of  Carthn^  aiui  Edwards,  T^  '749- 
The  plaifitiff  brought  his  bill,  amongft  other  ihingSt  for 
the  tithe  of  the  wool  of  kimbs.  The  defendant  anfwered, 
thatt  he  apprehended  00  (ithe  of  lamba  wool.to.be  doc^ 
tbe<phiivtiff'  having  received  the  full  tithe  of  the  lambs  in 
their  ^ool.  But  by  the  court  it  was  declared^  that  the 
tMie  of  the  wool  of  lambs  wa»  due  to  the  piaimiiF»  and 
dt<ereed  accordingly.' 

So  where  a  modus  is  paid  for  a  tkbe  lamb»  and  the 
other  nine  lambs  are  Oiorn ;  tithes  (bail  be  paid  of  the 
wool  thereof :  for  wool  and  lamb  are  .different  fpecies  of 
ttchest  and  therefore  a  modus  for  lambs  is  no  fatisCadbo 
for  the  tithe  of  wooK 

8.  By  '  a  eonfiitution  of  archbtihqp  TVinchilfea ;  tithea  Sheep  aglfttd. 
of  wool  (hall  be  paid  to  the  incumbent,  ip  whofe  pariih- 
the 'iheep  have  remained  conflaotly  from  the  time  of  (hear- 
ing till  Martinmas,  tho'  they  be  afterwards  removed  ^ 
auid  if  they  be  removed  within  the  faid  time  from  pariih. 
to  parifh)  each  incumbent  in  whofe  parifli  they  (hail  re* 
main  at  leaft  thirty  days  (faaU  have  his  proportion  of  the 
wodS;  but  if  they  be  removed  from  parifh  to  pari(h 
after  the  (aid  time  (that  is^  from  Martinmas  to  the  time 
of  Aearing)y  a  reafonable  agiliment  (hall  be  paid  by  the 
owners  for  the  time  they  ftay.     Li9id\,  197. 

But  this  feemeth  not  to  be  law  at  this  day  :  but  th« 
tithe  in  kind  of  wool  (hall  be  paid  only  in  the  pari(b 
where  the  flieep  are  (born ;  and  an  agiftment  tithe  ia  the 
other  pari(he8  where  they  have  been  depafiured.  Otberi^ 
wife  it  might  be  very  ineonvenient  to  proportion  aod  di* 
vide  the  wool;  efpeciaJIy  where  the  parishes  (hall  be  (as 
it  may  happen)  at  a  very  great  diflance* 

'And  in  a  cafe  where  the  owner,  of  ihe  (heep  bad  de* 
paftured  them  in  the  parifli,  from  Mvcbaelmas  to  Lady« 
day,  and  then  fold  them  \  upon  fuit  in  the  fpiritual  court 
for  a  tenth  of  the  bargain,  the  owner  to  obtain  %  prohi-> 
bition  furmifed  that  he  could  pay  a  tenth  of  the  wool,  ac- 
cording to  the  cuftom  of  the  pari(h  :  But  a  prohibition  was 
denied,  becaufe  the  parfon  was  defrauded  of  all,  if  he  had 
not  the  tenth  of  the  bargain  \ .  inafmuch  as  the  (heep  were 
gone  out  of  the  pari(b,  and  he  could  not  have  any  wool^ 
becaufe  it  was  not  the  time  of  (hearing.    P9phi  197.  (i) 

■  -     t     »\    ■■         !■— i^iMW^I  ■  III  III  ■   I      I  ■■..■■»  I       I      I  ^^— .i^—— ^^1^— ly 

(i)  But  itt/vfrat  Agifimt^  6« 
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[Upon!  the  whole,  it  is  obfenrabfe,  that  the' meafare 
of  right  in  the  ecclefiiftical  courts  by  the  cafions^  aod  in 
the  courts  of  equity  by  the  rules.of  equity  (vrithoot  modi 
regard  to  the  canons)»  is  very  different;  which  tmj 
caufe  confufion  in  thefe  reljptds^  In  the  former  cafe,  the 
laft  refort  is  to  the  delegates ;  in  the  litter^  to  the  hoafe 
oflords<] 
tocktof  wool.        9*  Nottihe  (hall  be  paid  of  locks  of  wool,  if  it  appear 

that  they  were  f afuaily  loft ;  but  otherwife*  if  by  coo* 
trivance and ir^od.     ar/ijjff.  65ai     G^  462. 

Where  the.cufloon  is,  to  (bear  the  necks  of  (beep  aboat 
MichaelmaSi  to  prevent  the  tearing  off  of  the  fame  hj 
thorns  and  briars^in^the  winter;  if  this  be  done  withcnt 
'fraud,  and  not  to  deceive  the  parfon,  then  ao  cube  fluU 
be  paid  for  the  fame,     i  R$lfs  Jin  645. 

So  if  a  parifliioner  cut  pft'  the  dirty  Jocks  of  his  (beep 
for  their  better  prefervation  from  vermin,  before  the  time 
of  (hearing,  and  this  without  fraud ;  no  tithes  (ball  be 
paid  thereof,     i  RaiTs  Mr.  646. 

10.  If  feverai  men's  (beep  depafture  together  in  one 
flock,  or  under  one  (hepberd;  yet  this  (hall  not  flMke 
them  to  be  tithed  together,  but  every  owner  (ball  p^f  hu 
tithe  of  them  by  btmfelf :  but  if  the  head  Of  a  family  bath 
bis  flock  mixed  with  bis  cbiMren*s  (beep  which  are  unJtr 
bis  tuition,  and  he  takes  the  profit  of  thean  to  hi^  own  ufe, 
tn  that  cafe  they  (hall  be  tithed  together.  JLiml»  I9]> 
D^,  f.  a.  c.  6*  ^ 

11.  It  hath  been  hield,  that  if  a  man  prefcribe  to  paf 
an  halfpenny  for  every  lamb  that  he  (hall  fell  before  tbefirft 
day  of  May,  and  (to  deceive  the  parfon)  (haU  fell  all  bis 
lambs  the  day  before  May-day ;  thas  is  fraudtiJent,  aod  tbc 
cuftom  (ball  be  no  difcharge;,     i  K^lPs  Mr.  652. 

It  ii  not  a  good  modus,  to  pay  t^tij  tenth  pound  of 
wool  for  the  tiihe  of  wool,  if  he  doth  not  (hew  that  be 
hath  paid  fomething  if  his  wool  do.  not  amount  to  tea 
pounds  I  for  otherwtfe  this-  is  in  non  decimando  if  it  be 
under  ten  pounds )  for  the  tenth  part  thereof  is  due. 
1  RMiFs  Abr.  648. 

If  a  prefcription  be,  that  if  the  owner  bath  under  the 
number  of  ten  fleeces  of  wool,  he  (ball  ^ay  one  penay  co 
the  parfon  for  the  tiihe  of  each  of  tbem  i  aod  if  he  batb 
more,  that  then  he  (ball  deliver  to  the  paifon  the  leiitb 
part  of  bis  wool  upon  his  confcteoce  wiibout  fraud  or  co- 
vin,  without  the  parfon's  feeing  or  touching  the  aiae 
partt ;  this  is  not  a  good  modus,  for  that  it  is  unrcafoD* 
aMe,  and  is  in  tScSt  to  give  to  the  parfon  no  more  than 

the  parilbioocr  plea(ed.    i  IMTf  Jhrn  J^%. 

Acuf' 


Mta«t. 
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A  fcttftom  to  pay  tithes  in  kind  for  (heep,  if  they  con* 
tinue  in  the  parifli  all  the  year,  and  if  they  be  fold  before 
Ihearing  time,  but  a  h^^lfpenpy  for  every  one  fo  fold,  haih 
been  held  an  unreafonable  cuftom.  Boh.  94. 
.  A  modus  to  pay  the  tenth  part  of  the  wool  of  all  the 
Iheep  which  he  had  before  Lady-day,  in  fatisfafiion  of  all 
the  wool  of  iuch  (heep  as  fliould  by  him  be  brought  into 
the  pari(h  after  Lady-day^  hath  been  allowed  to  be  good. 
I  HfiWs  yftr.  649. 

So  alfo  a  modus  to  be  difeharged  of  tithe  of  thofe  he 
fliould  fell  but  two  days  before  the  fliearing,  in  confider- 
ation  that  time  out  of  mind  he  hath  paid  tithe  wool  of  chofe 
which  he  bought  but  two  days  before  the  (hearingi  hath 
been  allowed  to  be  good.     1  Rolfs  j/hr.  649. 


XII.  Milk  and  cbteje.  ^ 

1.  Milk  is  a  mixt  tithe.     Gibf  ji'^.  A  mist  tithe, 

2.  Where  tithe  milk  is  paid  in  kind,   no  tithe  cheefe  is  Nor  milkaai' 
due;  and  where  tithe  cheefe  is  paid  in  kind,  no  tithe  milk  cbecfekotlu 
is  due  :  In  which  cafe,  as  in  all  other  like  cafes,  the  cuf- 

torn  of  the  place  is  to  be  obferved.     Deg.  p,  2*  £.  6. 
G$d.  392. 

3.  And  by  a  conftitutidn  of  archbifliop  Winchelfea  ;  Ptyment  thtitol 
Tbi  tiibt  of  milk  Jhall  bi  paid,  /rem  the  timt  of  iufirjl  re*  ky  caaoo. 
nnvifigf  as  v)eU  in  tbi  month  of  Auguji  as  in  othor  months. 

Lind.  199. 

Upon  what  pretence  the  people  pleaded  exemption  from 
paying  tithe  of  milk  in  Auguft,  Ltndwood  doth  not  in« 
form  us  :  probably  it  was,  becaufe  this  was  the  priqctpal 
.harveft  month  :  and  they  thought  it  coo  much  to  pay 
tithe  of  millc  while  they  were  paying  tithe  of  corn,  and 
fed  their  harveft  people  with  the  milk.     Jihnf  Winch. 

Lindwood  explains  the  milk  here  fpoken  of,  to  fignify 
either  that  of  cows,  or  flieep,  or  goats,  or  other  cattle 
which  are  milked.     Lind,  2co. 

But  the  tithe  of  the  milk  of  ewes  feemeth  only  to  be  due 
by  cuftom  :  for  a  man  may  prefcribe  that  by  the  coftom  of 
the  country  where  he  is  fued  for  tithes  of  the  milk  of  ewes, 
no  tithes  of  the  milk  of  ewes  have  been  paid  for  time 
whereof  the  memory  of  man  is  not  to  the  contrary  ;  and 
hi  fuch  cafe  a  prohibition  will  be  granted,  i  Rolfs  Abr, 
634. 

-  4.  By  a  conftitotion  of  anchbtfliop  Wtocfaelfea :  Tbi  Differeat  pa- 
titbi  if  tbi  milt  and  cbuji  if  cows  and  goats  fiaUbif  aid  tvhire  riAea. 

8  ihiy 
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thy  fad' end  couch.  Oihtrwife^  if  thty  imtch  m  0u  papijb^ 
end /fed  in  anoibtry  the  tithe  Jhallbi  divided  bitwetn  th$  ri&tn* 
Lind.  199. 

£ut  ic  may  be  doub.ted  perhaps,  as  tbe  law  feemelb 
Dov.toftand^  whether  they  ihall  not  pay  tithe  ia  kind 
only  in  the  parish  whcff;  they  afe  milked,  and  an  agift- 
.ment  tithe  in  the  other  patifti> 

A'L  %  IVm  Scoles  and  Lcwther,  Lowther  was  pariba 
of  the  pari(h  of  Swiliington;  and  Scoles  lived  in  Kippa^t 
the  next  adjoining  parifb,  and  occupied  a  Jarge  parcel  of 
arable  land  tn  Kippax,  2nd  had  alfo  fr^rty  acres  of  mea* 
dow  and  pailure  in  Swillington,  and  four  acres  of  arable 
land.  Lowe  her  libelled  in  the  fpiritual  court  of  York 
againd  Scoles,  for  tithes  of  the  cattle  depaftored  io 
Swilltngton.  Scoles,  upon  a  fuergeftion  that  cattle  kept 
for  the  pail  for  the  ufe  of  the  houfe  ought  not  by  the  hnr 
CO  pay  tithesy  and  that  this  cattle  for  the  tithes  vi'hrreof 
J^owther  now  libels  is  fuch,  moved  for  a  prohrbitton. 
And  it  was  granted  to  hini)  unlefs  caufe  fbcwn.  And 
pow»  upon  affidavit  that  Scoles  carried  the  mi^k  of  this 
cattle  to  his  houfe  in  Kippax,  and  ufcd  it  there,  it  waa 
moved  that  the  rule  might  be  difcharged.  And  it  was 
l^efolvcd  by  the  whole  court,  that  the  defendant  Lowtber 
ihould  have  the  tithes  of  this  milk.     Z..  Raym,  129* 

And  as  to  the  tithe  of  the  miik  of  fbeep,  it  is  ordained 
by  the  fatd  conRitution,  that  in  the  parijh  s  where  tbejikep 
continually  feedjrcm  the  time  of  jhearing  ic  the  Jeafi  e/  St, 
Martin  in  the  wintfr^  the  tithe  of  their  milk  and  Aeeje  fiek 
^  he  fully  paid  tp  the  churches  ihere^  ahbo*  tbeyjhall  h  aftgrwaris 
removed  from  that  parijh  and  be  Jhorn  elfiwhgre.  And  if 
within  thfi  aforefaid  time^  they  be  removed  r«  paflure  in  divers 
parijhes  ;.  every  churchy  auording  to  a  proportionable  part  of 
the  time  fhall  receive  the  tithe  thereof  \  but  no  fpace  left  than 
that  of  thirty  dapjhatl  be  reckoned  in  the  computation.  But  if 
after  the  feafi  of  St.  Martin jjhey  be  carried  to  paftures^lft* 
wbercy  and  be  fed  even  until  the  time  of  Jhearing  in  one  or*  in 
divers  parijhes  j  in  the  pajiurjes  of  their  owner  or  of  any  §ther\ 
the  pdfiures  flmil  be  valued  having  refpeH  to  the  number  ^f 
Jheep^  4nd  According  Jo  fucb  valuation  of  the  paflnrts  th$ 
tithes  Jhall  be  demanded  of  tbe^  owners  offuch  pc^ttreu  Lind. 
197. 

And  the  reafon  is,  becaufe  after  the  feaft  of  St.  Matija 
ibeep  are  nqt  uruatiy  milked.  And  therefore  this  toofti* 
furion  requireth,  that  the  ticfae  be  paid  atcordinjg  to  tbe 
t4hie  of  the  paAuce  for.  fo  mi^ly  (heep  there  depaftured. 

Qlhcrwif« 


■  <*  « 


Other^niie  if  .they  ihoiild  He  tb'erc,  and  in  the  dieait 
time  give  miilc,  and  cheefe  fiiauld  be  made  thereof,  .then 
the  tithe'  of  milk'  and  of  cheefe  (hould  be  paid  as  they 
fliottld.  fall  out;     Lind.iqS. 

5,  By  .another  conftitutiqn'of  the  Came  arcKbiihopt  th  when  milk  iliall 
iithf  of  miik  JhaU  be  paid  in  cbeefi^  wbilji   the  purijbloner  be  paid,  aod 
makiib  cbeifig ;  but  in  the  autumn  and  winter  il/hall  be  paid  is  *'*'**  **'**'•• 
kind  s  un/ffs  the  parijhionirs  wilifor  the  fame  make  a  umpetemt 
redemption^  4o  the  value  of  ibe  tithe  and  tbi  btrnjit  ef  the 
ebur.chm     Liird*  194*^ 

But  the  canon  in  this^  as  in  other  indanccs,  is  generally 
overruled  by  the  cudom  of  the  place ;  for  in  many  placet 
,  they  pay  the  milk  in  kind  aH  the  year ;  in  fome  placet 
ihey  pay  only  cheefe  ;  and  in  ibme  neither  cheefe  nor 
milk,  but  fame  fmali  rate  for  tr:  and  the  cuftom  .6f  the 
place  in  this,  as  in  ail  other  tithing,  is  to  be  ofafervedy 
notwithftanding  the  canon.     Deg,  p*  2.  c,  6* 

.6,  .When  milch  cows  are  become  dry,  and  are  depaC^  AgiAment  of 
tured  as  dry  cattle,  though  but  for  a  month  ;  an  agiftment  »»i^ «»«!«* 
CRhe-fiiali  be  paid  for  them  :  and  fait  is ,  if  they  ais  fatted 
lUid  fold*..  Boh.  96. 

7. 'The lithe  of  milk  is  to  be  paid,  not  by  the  tenth  Maanerof 
•part  of   every   meal,    but   by   every   tenth  meal  tmire.  ^^'^1- 
'Bunb,  20.'  I.  ,     . 

-  .  In  the  afnrefaid  cafe  of  SiolifAnd  Lowther^  it  wascih'^d  by 
itbeoburt,  that '  of  Qammon  right  tithe  milk  is  payable 
at'  th>e  par^fojiage  6r  vicarage  hoiife  )  in  which  .particular 
Ybi^  ti(he..dif{e(b  from  allethersv  which  muft  bib  fiemrhed  by 
•the  receiver':  *Kit'by  cuftom  the  payment  maybe:  tnade  in 
'Hbe  chttrcb  porch,  whither,  it  flialJ  be  brought  by  the  .pa« 
^rifliioner3*r  L:  jRnym^izxp  :\lVood^.b.'jii  c*^t^    (• 

But  in  the.oaile  of  Dedjm  and  Oliver^  E.  1721  ;  h  wat 

decreed;  that  if  there  be  any  cuftom   in  a  parifii  for  .the 

*iiianoer  of  tithing  milk,  a$  to  carry  it  to.tbe  x^urch. porch, 

4»T  parfonago  •  houfe,  that«i«ft  be*obferved  by  the'  parifli- 

Jonar  \  but  if  there  be  oo.particuLar..cuiioin  or  ufage^  the 

partihionar'is  tibliged  de  jure  to  pay  every  teoth^ihpal,.«o 

.mJk^tbe  com<at  the  ufual  place  of  milking  into  huiowin 

%paik,'  and  tKe  parfon  is  obliged  toietcb  it  away  bom  the 

milking  place  in  his  own  pails  in  a  reasonable  time ;  and  if 

he  doth  not  fetch  it  |)efore  the  next  milking  time,  ih'e'pa- 

.  ri^cfiieir  nviy  j«(^fy  poiiring:  the  flulk  :,^pofl  the  g^^fnd, 

.bccaiAfe  he  haih  ocpafittn  for  hiaxxwn  pails^    And  i$«wAs.iie- 

lermined  by  the  whole  court  of  exchequer  in  this. icafe^. that 

the  milk  oughf  no;  to  hfyo^i'v^  ^ith(t.  to.  the  ebiirch 

porch. 
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vnequal  in  produce,  may,  Mid  we  diink  bugbt  Id  he,  c6a- 
Adered  at  MtinSt  cithable  ikiatten,  from  each  of  wliich 
you  may  coant  on  to  the  tenth,  which  will  be  the  light  of 
the  parfbn  ;  and  that  tenth  will  be  the  tenth  meal  of  that 
defeription  to  which  k  betoogs,  etthef  mcaratng  or  even* 
ihg ;  and  tn  this  way  the  parfon  wil].  Upon  the-  whole, 
have  his  full'  tenth,  as  much  as  be  can  have  in  the  man* 
ner  of  collnc^ing  any  other  fpecies  of  tithes  whatever; 
initesd  of  neceflarity  taking  lefe  than  a  tenth  in  the  de« 
fendant's  way  of  fetting  oat  his  tithes.  And,  in  rQk& 
to  authority,  u|K>n  a  careful  revieMr  of  all  the  cnfea  that 
we  have  been  able  to  find  opon  t^ik  fubjed,  we  not  pnly 
do  not  find  any  adjudged  cafes  flanciing  in  our  way*  but  we 
coHe<5^  that  the  rule  of  the  tenth  meal  was  origioadly  an« 
derflood  in  the  fenfe  in  which  we  think  it  ought  bow  to  be 
underftood.  There  appears  therefore  to  us  ndtbittg,  in 
fomt  of  argument  or  authorify,  which  fiiouM  prevent  ua 
from  tfft&'ing  the  jofiice  of  the  cafe  between  thele  parties, 
by  declaring  that  the  defendants  ought  tohave  paid  to  the 
plaintifF  the  tenth  morning's  meal,  and  the  tenth  eveoiog'a 
meal,  of  this  milk ;  in  which  having  fiuled,  they  will  be  dc* 
creed  to  accourtt.— The  cojis  in  this  cnufe  remain  to  becoo- 
fidered.  Hitherto  we  hfave  confidered  the  cafe  in  the  ab- 
ftrad,  ^ov  the  fake  of  the  drypoint,  detached  froaa  every 
circfimftanoe  of  fa^,  the  fitrgle  hSt  of  inequality  in  the 
morning's  and  evening's  milk  only  exeepted,  upon  which 
the  whole  arifeSk  But  upoti  the  queftion  of  cofts,  the  hif- 
tory  of  the  caufe,  and  the  general  complexion  of  it,  be- 
comes material.  I  think  bdlh  may  be  coHeded'from  the 
evidence  of  one  of  the  witnefibs ;  who  has  told  as,,  that  be 
entered  into  engagements  with  a  noble  lord,  tawdvik  kit 
tenants,  and  *to  affift  them  in  fetting  out  their  tithes  ;  cbat 
one  of  the  defetxiants  by  name,  and  eight  others^  deli- 
vered a  notice  in  Writing  to  the  plaintiff,  tbat  they  vNmld 
fet  out  thbi»  tithe  milk  every  fifth  day  in  she  alienioon^ 
and  that^  the  next  m«al  woald  be  due  on  the  ewcntv-fiiib 
day  bf  April  next;  and  the  milk  was  tecordki|^f  set  pat 
every  fifth  evening.  The  >purpofe  of  fatting  out  the  lathe 
in  the  evening,  and  of  f&  many  diffiMent  perfaos  k0^ 
ing  out  th^  tifhev  on  fhe  fame  eveniiig  is  too  ob* 
vious  to  be  mifiaken.  Tbe  wisneft  gravely  tells  w, 
that  he  was  ordered  to  charge  the  lenanta  tw  play 
no  tridts.  Taking  advantage  of  what  he  uadetflood 
'to  be  the  letter  of  the  law  to  injure  tbe  parfea  ma» 
terially  in  his  right,  as  well  as  to  diftrefs  htm  as 
much  as  poi&bte  in  the  excrcife  of  tbat  nf^^  1  fufgcte 

this 
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this  gentleman  thought  was  no  trick.  But  we  are  of  opU 
nion  that  this  was  a.  trick ;  difgraceful  to  the  advifer  of 
it,  and  refledling  no  honour  upon  any  one  of  .the  parties 
concerned  in«  or  confenting  to  it.  Dr.  fiofworth,  feel- 
ing biml^If  ajigrteved  by  thcfe.  manoeuvres,  has  taken 
upon  him  to  controvert  this  point  of  law ;  and  he  has 
fucceeded  under  thefe  circumftaoces,  that  though  the  point 
of  law  might  have  been^  thought  fufficieotly  difputable, 
if  it  bad  been  fairly  contefted,  to  haye  excufed  the  party 
failing  from  paying  the  cofis  of  the  fuit,  yet  in  this  cafe^ 
we  are  of  opinion  the  cofts  ought  to  follow  th^  right. 
'The  defendants  are  therefore  to  account  for  iht  tithe  of 
mWk  with  cofis  {n). 

8.  It  hath  been  adjudged  a  good  modus,  in  confidera-  ifoM^ 
tion  of  the  payment  of  the  tenth  cheefe  made  from  the  firft 
of  May  unti^  the  lail  of  Augufl,' to  be  difcharged  from 
the  tithe  of  milk ;  .for  this  As  not  tithe  in  kind  of  part  in 
difchargc  of  the  whole,  for  no  tithe  in  kind  is  due  ot 
cheefe,  but  only  of  milk,  and  fo  this  is  a  good  confidera* 
tion.     1  Roll's  Abf.  651. 

'  A  cuftom  that  every  inhabitant  in  the  parifh,  who  kept 
cows  there^  had  ufed  time  out  of  mind  to  fet  out  the  whole 
ineal  of  milk  upon  the  ninth  day  of  May  at  night>  amt 
tipon  the  tei^th  day  of  May  in  the  morning,  and  fo  upon 
every  ninth  day  then  next  following,  untH  one  lamb  (to 
be  ye^ed  in  tne  year  following)  Ihould  be  heard  taUeat 
there,  hath' been  adjudged  an  unreafonable  cuftom;  be- 
caufe  in  fuch  cafe  it  niight  be  contrived  that  lambs  fliall. 
come  fo  foon,  as  to  deprive  the  parfon  of  the  tithe  milk 
for  a  great  part  of  the  year.    L.  Raym.  358. 

M.  lyji*  Brinklow  and  Edmonds.  A  bill  was  exhi- 
bited (()  e(labli(h  feveral  modus's  in  the  parilh  of  Newton 
Longville  in  the  county  of  Buckingham  :  One  of  which 
was,  that  tithe  inilk  ought  to  be  paid  by  every  tenth  even- 
ing' and  morning's  meal  in  kind,  from  Hoe  Monday  t^ 
the  fecond  day  of  November,  to  commence  upon  theeven« 
iog  of  Hoe  Monday  (that  is,  the  Monday  fortnight  aftet 

(ly)  Affirmed  6a  appeal  to  the  boiife  of  lordi.  See  the  caaft 
«t  l^gth  in  a  JUtyn,  %eg.  and  \  Rmpt.  934.  S.  P.  Htttcbim 
w,'FuU,  g  Rdfm^  94$«  &  1094.  By  clief<i^ca^s  it  appears*  khsa  ^  *'* 
tb«  pa^foo  is  incitled  to  tbe  tenth  meeniog's  meal  of  milk^ 
sa4  tp  the  tenth  ovemo^U  meaL  .  But  whether  ths' tithe  is  tO 
be  iet  out  by  the  tenth  morniog  and  evening,  or  by  the  tea^ 
evening  and  moroiog,  fceros  to  depend  on  the  firft  milkiag^ 
Ti2S.  Whether  it  be  in  tire  aaorntng  or  evtaiag. 
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Eaflerday),  and  the  morning  following,  tobeukeirbf 
the  re<^or  at  the  place  of  milking,  and  no  tithe  milk  to  be 
paid  for  the  refidue  of  the  year.  But  by  the  court,  this 
h  void  upon  the  face  of  it,  being  only,  a  payment  of  part 
for  the  whole.    Bunb.  307. 

XIJtL    J^eer  and  conies^ 

Peerr  I.  Deer,  being  ferae  nature,  are  not  tithable  without 

fpccial  cuftom. 

But  if   tithe  thereof  be  due  by  cyRom,  it  mud  be 
paid. 
'  Cfnlcs.  2.  CpQies  alfo,  bsin^  ferx  nature,  Hre  not  tithable  of 

common,  right,     i  Roll^s  Abr.  635. 

But  tithes  in  kind,  or  a  modus*  for  them,  may  be  by 
cuftom. 

In  the  cafe  €A 'Walton  and  Tryon^  M.  1751.  A  bill 
was  brought  by  the  plaint iiF  (amongft  other  things)  for  the 
tithe  of  rabbits,  in  a  warren  called  Alhurft's  warren.  And 
he  proved  by  the  former  incumbcnt*s  book,  that  the  fame 
had  been  compounded  for,  by  payment  of  20  (h.  in  mootfy 
and  four  couple  of  rabbits;  For  the  plaintiff  it  was  ar« 
gued,  that  it  is  a  great  queftion,  whether  this  be  a  praediaf, 
mixt,  or  perfonal  ti«be,  Cuftomary  tithes  are  generally 
deemed  perfonal  tithes  ;  and  if  (o,  then  a  payment  Jn  lieu 
of  tithes  will  be  good.  Rabbits  are  of  that  nature,  that 
they  aie  difScult  for  the  parfon  to  get  them,  the  times  of 
taking  them  uncertain,  and  therefore  a  fmall  compoGtion 
probably  was  taken  for  them.  Suppofe  a  compofition  was 
made  for  bay,  originally  at  51.;  and  afterwards  a  new 
agreement  was  made  for  4. 1,  and  one  load  of  hay :  thb 
would  be  good,  .and  an  afliimpftt  would  lie.  The  parfoo's 
book  proves,  ^that  feveral  couples  were  paid,  aind  money 
alfp  ;  and  that  book  is  always  held  to  be  gpod  evidence.*- 
For  the  defendant,  it  was  anfwered,  that  this  tithe  can 
only  depend  on  a  cuRomary  immemorial  right;  and  fo  ^ 
ought  to  be  (aid  in  the  bill.  Here  It  is  laid,  to  the  tenth 
of  the  rabbits  in  kind  ;  and  the  pJaintifF  demands  it  as 
fuch.  Hui  this  evidence  is  diredly  contrary.  For  by  that 
he  proves  a  compofition  in  lieu  of  tithes  for  them.  There* 
fore,  as  his  evidence  contradifis  his  manner  of  laying  bis 
■  prefcriptlon,  he  mufl  fail  "In  bis  fuit.  As  to  the  rcAor*s 
Irook  in  this  cafe,  it  is  v^ry  modern  ;  for  it  goes  no  forther 
back  than  the  year  1728.  This  indeed  may  be  evidence 
of  payment  j  but  it  can  never  be  admitted  as  an  evidence 
~^  '  to 
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t^  fupport  the  right—— -Bj  the  lord  cfiaVicellor  Hard-  ^ 
¥fkke :  The  plaintiff  by  bis  bill  demands  tithes  in  kindi 
Bot  there  is  no.  evidence  of  that.  The  evidence  offered  is^ 
that  four  couple  of  rabbits  have  always  been  fent  and  de* 
livered  at  the  parfon's  houfe  by  the  warreneri  and  2ofli# 
a  year  paid  ;  and  fo  proved  by  the  former  incumbent^a 
book.  And  the  argument  by  the  plaintiff  from  this  evL«  i 
dence  is,  that  this  is  a  compofidon  for  tithes  in  kind } 
and  rightly  argued,  for  the  modus  would  be  top  rank* 
But  the  great  thing  with  me  is,  this  20  ihi  a  year.  For 
the  four  couple  of  rabbits  can  neither  be  modus  nor  torn* 
pofition.  Indeed^  payment  of  part  of  a  thing  in  moheyf 
and  part  in  kind,  has  been  held  to  be  good.  But  I  can 
determine  nothing  pn  this  queftion :  but  it  ouift  go  to  be 
tried  as  to  the  cuftom. 

XIP^.    Fowl,    • 

I  ^ 

!•  Of  fowls  which  are  domeftick,  and  not  ferae  nattlrSe,  flm,  dotkii 
tithes  are  to  be  paid ;  as  geefe,  hens»  ducks :  ^nd*  the  l^^«« 
mannj!r  of  tithing  them  is,  either  by  paying  the  tenth  egg, 
or  the  tenth  of  their  young,  accordingto  the  cuftom  of 
the  place,  but  not  both }  for  where  tithe  Of  eggs  Is  paid, 
there  is  no  tithe  of  the  voung  ;  and  where  |he  tithe  of 
young  is  paid,  there  {haU  be  no  tithe  of  eggs.  G^d.  405. 
D0g.  p.  2«  €.  ir* 

2.  It  is  faid  that  fwans  alfo,  as  being  tatne  fowl,  (hall  iwtiii* 
pay  tithe.    Deg.  p.  2.  c.  ii» 

3.  In  the  cafe  of  Htughton  and  Princf^  it  was  adirikied,  Tiuklts^ 
that  ttKkies'are  to  be  ranked  amongfl  things  that  are  feia6 
naturae  $  and  confequently  not  tithable*    mo.  599. 

But  in  the  cafe  of  Carkan  and  Brigbtw^U  T,  1728  ; 
where  tithes  were  demanded  of  turkies,  and  it  was  obje£^« 
ed  that  turkies  were  thinga  ferse  naturse,  and  not  tithable 
any  more  than  partridges,  and  that  turkies  were  not 
brought  hither  from  beyond  fea  before  the  time  of  queen 
Elizabeth ;  it  was  declared  by  the  court,  that  it  doth  not 
appear  but  that  turkies  are  birds  as  tame  ai  hens,  or  other 
poultry,  and  therefore  muft  pay  tithes.    2  /'•  fV.  462^ 

463. 

4.  ft  is  faid,  that  of  pigeons .  fold  tithes  ought  to  be  Piseoaf, 
paid  ;   but  not  if  they  be  fpent  in  the  houfe.     1  RelFi 

Abr.  635. 

But  by  cuftom  pigeons  fpent  in  the  houfe  may  be  tith-* 
able ;  tbo'  not  of  common  right,    i  R$U!i  Akr,  642. 
.     V  L  1  2  5.  V 
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5.  ir  a  man  hath  iriiea&nts  or  partridget,  and  keepelli 
them  in  a  pUoc  tcclofedy  «nd  dipt  their  wingi,  and  fmn 
their  eggs  hatcheth  and  bringeth  up  yoang  phcafamt  off 
partridgci ;  no  tithe  ikall  be  paid  of  tbefc  eggs  or  jroimgi 
becaufe  they  are  not  recUimed^  hot  contiiiue  Cirae  nat«r«| 
and  would  fly  out  of  the  incioAire,  if  thebr  wings  wert 
AOt  dipped.     I  R$W$  ^kr.  636* 

,  6.  It  hath  been  adjudged^  that  the  paying  of  thirty  egp 
in  lent^  ia  a  good  ixMSdua  for  all  Citbes  of  eggs :  which 
ioeinetb  to  crob  the  rule  of  the  law,  that  every  modus 
ought  to  be  femewhat,  as  to  kind,  diierenc  ffon  the  chiug 
that  it  due.    Gibf.  679. 

But  it  is  to  bo  confidered,  that  this  cuflom  doth  btod 
the  parijhiooer  to  the  payment  of  (b  oBatiy  eggs,  whether 
be  hath  hens  or  not  s  To  that  he  oiay  be  obliged  to  buy 
eggs,  to  pty  the  prefcription  ;  and  this  is  what  makes  it  a 
godd  cuftom  :  but  if  the  cuftom  had  been,  that  be  fliould 
pay  thirty  eggs  of  his*  own  hens ;  the  cufiom  would  h&ve 
been  ill*     L*  Raym.  358. 

XV,    .Sets, 

0  * 

Bees  are  reckoned  amongfi  the  tkiogs  that  are  Cerae  oi*' 
tqrae,  and  by  confequencc  tithe  free ;  and  it  hath  been 
adjudged,  that  they  (hall  not  ho  paid  iq  kind  by  the  tenth 
fwarm.    Gibf.  67 j. 

But  of  the  wax  and  honey  of  beet  tithes  (ball  be  i>aid  in 
kind  de  jure,     i  Roirs  Abri  635. 

And  that  is,  by  the  tenth  meafure  6f  hooey,  and  the 
tenth  weight  of  wax.     Gad.  389.    Du.  p.  2.  c.  y. 

And  there  is  a  confuhation  provided  in  the  xe^Her,  for 
the  tithe  of  hooey  and  of  the  wax  of  bees* 

XVL  Mlls^  jifinngt^  dtideiier  fmfmud  Aibu. 

I.  By  the  hooka  of  comnioiihiw  it  appearctli,  thet-CMDO 
tithe  or^  other  is  due  for  a  mill.     2  Inflm  6tl. 

The^canoniRs  hold,  that  this  is  a  pcatdial  tithe^  aod 
that  the  tenth  toll  di(h.  <^ght  to  be  paid  lor  the /ame^ 
without  dedufiion  of  expences :  but  this  doth  aot  ag^ 
with  th^  common  law,  and  therefore  it  ttoc  biodiog. 
Deg.  ^.  1.  r.  9. 

In  the  cafe  of  DoJfin  and  OUvir^  £•  X721,  in  tb««S« 
chequer  ;  Price  and  Mountaguc  btrona  wtioof  opiok>n, 
that  m  ancient  corn  mill  ought  to  pay  the  leaKk  mIO  dilhi 

>    .  which 
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i?bich  iMAg  a  If  nth  p^rt  of  the  thing  ilMf,  Wm  a  i^ae- 
dial  tidM^.  aiid  due  of  comBioli  right :  Buithf:  ehtrf  ba- 
ron Bury  and  bacoo  .Pag«,  that  it  is  a  perfonal  tithe,  and 
not  due  of  common  right ;  and  the  mil]  iioc  having  paid^ 
ia<  aow  coLempt  by  the  ftatute  of  the  a  EA  6.  So  the 
court  being  divided^  tlie  plaiatiff  had  no  decree*    £uni. 

But  befoFe  this,  in  the  cafe  of  NfW$i  and  Chamiirlaift^ 
in  Ihe  year  1706,  it  vyaa  dccieed  inthehoufe  of  lords,  on 
.  an  appeal  froen  the  coi^rt  of  exchequer,  that  the  tithes  of 
A  mill  are  pcrfenal  tithes,  contrary  to  feveral  (eeoiing  au- 
fhoritiea;  and  that  in  confequence  of  their  being  perfonal 
citbeS)  not  the  tenth  of  the  toll,  or  the  tench  di(b  of  the 
corn  ground  belongs  to  the  parfon,  but  the  tenth  part  of 
ihe  clear  profits,  after  the  charges  of  ereding  the  mill,  and 
the  other  charges  of  fe/vants^  horfes,  and  other  expencce 
are  deduced.     Ftm, .  Dlfaies^  }A*  a.  {0)  . 

And  in  the  cafe  of  Carleton  and  Brigbtwelij  jT.  1728 ;  a 
il^niand  being  ^nadeby  the  bill  of  the  tithe  of  a  corn  mill, 
k  waa  infifted,  that  every  tenth  toll  difli  was  due.  But  it* 
was  replied,  that  this  mst|ierwas  determined  in  thtf  afbre^ 
faid  cafe  of  NiwU  and  CbamhrUin^  in  the  houfe  of  lorda^ 
^hcrc  a  bill  was  brought  for  the  tithes  of  a  matt  mill  ia 
Tiv«rtofi  in  DevoaQiHr^,  and  where  the  lords  determined 
with  the^affiilance  of  eight  judges  (whereof  Holt  chief 
jufiice  was  one),  that  miHs  w^re  tithable^bot  that  the  fame 
waa  a  perfonal  tithe,  and  fo  ought  to  be  paid  out  of  the 
clear  gain  after  all  -manner  of  charges  and  expences  do-. 
doAed:  Upon  vrhich  authority,  the  maftcr  cif  the  rdls 
decreed  the  mill  in  queftion  to  pay  tithes,  but  that  they 
fliould  be  paid  only*  as  a  perfonal  tithe*  2  P.  ff^ilL  4634 
Fift.  Dtfmes*  M.  a. 

«  By  Ihe  Astute  of  the  9  Ed*  z.  ft.  x.  c.  ;.  If  an^  do 
ir$&  in  bis  gr^wut  m  miU  of  urtl^,  ^nd  afterwards  the  parfin 
of  ibe  fanti,  placi  dimandith  tiibi  for  tbe  fame^  ibe  iing^s 
frobiUtion  Jbaii  mi  lie* 

'  A  mill]  This  is  only  aseant  of  a  corn  mill :  for  it  hath 
boon  ref^lvedt  that  falling  omHs,  tin  tiiillt^  lead  miUa^ 
plate  aiUS)  and  tbe  like,  are  not  within  this  ftatute, 
nor  ia  tffhe  due  of  fucb,  otherwife  tham  by  cuftonu 
Gibf.  666» 

.  (0  lAv.  F.C.  157* 
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Of  ntw)  Therefore  all  corn  mills  not  crcfted  before 
.  this  ftatute  ate  tithable.  But  bceaufe  many  mills  fince 
ere<^ed  may  be  to  us  sentient,  and  their  firft  ereAion  not 
kn6wn,  the  rule  of  their  difcharge  feemeth  to  be,  that  all 
fuch  milli  whofe  firft  ereAion  was  before  time  of  memory 
and  is  net  odierwife  known  by  matter  of  recotti,  and  have 
not  been  fubjed)  to  the  payment  of  tithes,  (hall  be  intecid<p 
cd  to  be  ereaed  before  the  ftatute,  and  fo  to  be  tithe  free. 
But  as  to  mills  for  which  tithes  have  been  paid,  and  new 
snjHs ;  tithes  muft  be  paid  for  them.    Bib,  117. 

Therefore  when  prohibitions  are  moved  for  to  ftay  fuit9 
for  tithes  in  the  ecclefiaftical  courts  for  ancient  mills,  it 
muft  not  only  be  fuggefted  that  the  mill  is  an  ancient  mrll, 
but'  alfo  that  it  hath  never  paid  tithes  ;  and  the  courts  of 
common  law  do  generally  require  an  affidavit  to  be  made 
of  the  truth  of  fuch  fuggeftion,  to  wit,  that  the  mil)  is 
ancient,  and  hath  not-  within  memory  paid  any  tkbesk 
B»h.  127. 

Thi king's  probibltiM  JUU  n$t  Ks]  T.  is  J^  A  prohibi- 
tion was  prayed  to  the  fpiritual  court,  upon  a  fuggeftion, 
that  the  parfon  libelled  for*  tithes  of  a  mill  which  was 
ereded  upon  land  difcbarged  of  tithes  by  the  ftatute  of 
monafteries,  31  H.  8*  c.  13.  And  denied  by  the  whole 
court :  for  of  a  mill  eredled  of  -new,  a  prohibition  lictb 
not.    Cr$.  Ja.  42^. 

If  there  is  a  modus  In  lieu  of  all  tithes  iflbing  out  of  a 
snefliiage  and  an  ancient  water  mill  for  corn,  and  a  new 
water  mill  for  corn  is  ereded  within  thefaid  mefliiage;  or 
if  the  flream  on  which  an  ancient  miH-ftcod  is  diverted  by 
fhe  owner  (and  not  by  the  ad  of  God),  and  a  new  mill 
lereficd  upon  the  new  ftream  }  they  Oiall  not  be  difcbarged 
by  virtue  of  any  former  modus,     i  R§ll*s  Ahr.  641* 

But  if  there  hath  been  an  ancient  corn  mill  for  which  a 
modus  hath  been  paid  for  time  immemorial,  and  after- 
wards by  continuance  of  time  the  mill  ftrr am  changeth  ita 
courfe,  and  goeth  in  a  place  a  little  diftant  from  the  aoci* 
tnt  ftream,  and  thereupon  the  owner  of  the  mill  pulleth  it 
down,  and  rebutldeth  it  in  the  new  place  where  the  ftreain 
now  runneth ;  this  (hall  be  difcbarged  of  tithes  by  force 
of  the  ancient  modus»  for  this'cometh  Vy  thelfd  of  God, 
and  not  by  the  aA  of  the  party.  1  R^ITs  Mr.  641. 
^|tjs  fy\A  in  C(n^tL  215.  that  adding  new  ftoncs  to  an- 
cient mills  will  not  alter  the  modus,  nor  defiroy  it,  where 
the  fiones  are  under  the«fame  roof.  But  by  )ofd  Harder 
^ipke,  in  (hp  (lafp  pf  %a^9t  and  May^  Pc9»  17s  1743  s 
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ttkts  to  all  intents  and  purpofes  is  two  mitls*  and  the  latter 
cannot  be  covered  under  the  modus :  you  mighc  as  well> 
fay  he  might  erefl  another  mill  upon  the  fame  ftream,  and 
call  it  one  mill.     3  Att.  17. 

But  if  the  furmiib  be  of  a  certain  rate  or  modus  for  all 
mills  ereded  and  to  be  ercded,  and  a  mill  there  appears  to 
be  new;  the  modus  cannot  extend  to  ir,  by  reafon  of  the 
ftatute  aforefaid.    3  Bui/f.  212. 

2.  It  doth  not  feem  to  be  agreed,  whether  or  how  far  [FiA,] 
fifli  in  ponds  or  private  filheries  are  liable  to  pav  tithes  ; 

and  therefore  the  fame  muft  be  referred  to  the  cuftoms  of 
particular  places. 

But  it  feems  that  of  thefe  no  tithe  can  be  due,  where 
no  profit  is  made  thereof,  and  where  they  are  kept  only 
for  pleafure,  or  to  be  fpent  in  the  houfe  or  family  ;  as  ROx 
kept  in  a  pond  generally  are.     Bob*  135. 

Alfo  fifh  taken  in  common  rivers  are  tlthaUe  on]y  bjp 
cuRom.    God,  406.  •  ff^ood.  b,  2.  c.  2.  * 

And  in  this  cafe  Lindwood  bys  it  is  only  a  perfonal 
tithe,  and  fhatl  be  paid  to  that  church  where  he  who 
taketh  them  heareth  divine  fervice  and  receiveth  the  facra<- 
ments.    Lindw.  195. 

Where  fifli  are  takjcn  in  they^^,  tho*  they  are  ferae  na- 
turae, and  confequently  not  tithabje^  of  common  right, 
yet  by  the  cuftom  of  the  realm  they  are  ti'hable  as  a  per« 
fonal  tithe,  that  is  not  by  the  tenth  fifh,  or  in  kind,  but 
by  fome  fmatl  fum  of  monev  in  confideration  of  the  pro£ti 
made  thereby  after  cofis  decfuAed.   i  RolCs  Abr,  636.  {p) 

Upon  which  foundation,  it  is  faid,  chat  if  the  owners  of 
a  Ihlp  do  lend  it  to  mariners  to  go  to  an  ifland  for  (ifli,  and 
are  in  confideration' of  fuch  loan  to  have  a  certain  quantity 
of  fi(h  when  they  come  back ;  no  tithe  (hall  be  paid  by  the  1 

mariners  for  what  is  given  to  the  owners,  becaufe  they  arc 
only  to  pay  for  the  clear  gain.     Cibf.  679. 

3,  By  a  conftitution  of  archbiftiop   Winchclfea,  it  is  Other  pciibnU 
prd^ined,  that  ferfonal  tithes  Jhall  be  ppid  of  artificers  and  tUhei. 
n^rchandizers^  that  isj  of  the  gain  of  their  commerce  ;  as  alfo 

of  carpentersy  Jmiths^  maf»ns^  weavers^  inn- keeper s^  and  alt 


i^i^»^*»i*^«^^«i—i^'^— i^*^"^"*^**^—^*^^-^— ^^      I  I.     t       ■> 


{f)  S<^  Ibv  V.  Carijoff,  3  T.  Rep.  385.  Where  it  appears 
|o  b^  the  cullom  io  the  parilh  pf  Paul  in  the  coooty  of  Cort^i^ 
wall  to  pay  one  tenih  of  al!  the  fi(h  caujghc  and  Drought  en 
jhore  within  the  parifli ;  and  where  the  court  held  that  the 
p^prietors  of  this  rithe  were  ratable  to  the  poor  in  refpedl  of 
fu    For  mofcjof  this  caAooiy  fee  Jkmb^  43.  239.  256. 

li  1  4  other 
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aihir  umlfiun  mnd  hirgliags^  that  thiy  pay  tkbgs  ^  $biir  ia»- 
gis  i  unlefs  fiah  blrelingi  fi^ll  givt  fimithing  in  certmn  t9  tht 
iffi^r  for  tbi  lights  cf  the  chufLby  if  tht  re^er  /ballfg  think 
fr^piT  :  That  is  lo  fay,  they  (hall  pay  the  tdnth  part  of  the 
profit,  deducing  firft  all  ncccilary  and  rcaroaabie  expcnccs. 
Xind.  195. 

And  by  the  (latute  of  cbe  2  &  3  £d.  6.  c  13.  Eyerj 
ferfon  txitcijing  mifchanJizis^  bargaimng  andfelUng^  clothings 
hmtHcr^^  #r  §thgr  art  9r  faculty  hyfuch  kind  of  ferfims^  and 
injucb  pliuis  as  biritofort  within  thift  fvrty  yiors  havt  accuf^ 
Umably  ufidto  tay  ftitb  fnfpnal  tithts^  §r  §/  right  mgbt  t§  pay 
(ithir  thanfuch  as  bt  common  day  labourors)^  Jball  joarly  at  or 
hrforo  thi  ftajl  of  E^ir^  pay  for  bis  porjittal  tithes  ihg  Untb 
part  of  bis  clear  gains ;  bis  charges  and  expences^  according  ta 
IliiefiatCj  condition  or  dagui^  to  bi  therein  abated^  allawid 
atud  dedsUfed.   f.  7. 

Providodj  that  in  allfmb  placos  where  bandicraftfinen  have 
nfid  to  pay  their  titJjos  within  th^e  forty  years^  the  fame  cyjlon 
^  payment  of  tithes  to  be  ohferved  and  continue.  {.  8* 

jfnd  if  any  perfon  refufje  to  pof  his  perfonal  tithes,  in  for 00 
otforefaidf  itjboli  be  lawful  to  the  ordinary  of  the  diocefe  where 
the  party  is  dwellings  to  call  the  fame  party  before  bim^  and  by 
bix  difiretion  to  cM^mino  him  by  aJU^  lawful  anareofanahle  means, 
ather  than  by  the  party  s  own  corporal  oath^  caaeerning  the  trnt 
payment  oj  the  faii  pirfonal  tithes,    f.  9, 

Provided^  that  nothing  in  this  a£t  fhall  eeetond  to  euoy  petrip 
which  fiunds  upon  and  towards  the  fta  coafls^  the  cotnmodities 
and  occup\ing  whereof  co^Jifleth  chiefly  in  fi/hing^  and  have  by 
reafon  thereof  ujod  to  fatisfy  their  tithes  by  fifh ;  but  that  all 
fuch  parijbes  fhaii  pay  their  tithes  according  to  the  laudable  cat/^ 
tomSf  as  they  have  heretofore  of  ancient  time  within  thrje  forty 
years  ufed  and  auuflomtd^  and  fball  pay  their  offerings  as  is 
aforefaid.    t»  il.  » 

Provided  alfo^  that  nothing  in  this  aB  Jball  extend  in  any 
wife  to  the  inhabitants  of  the  cities  of  London  and  Cantor  bury  ^ 
and  the  fuburbs  of  thefame^  nor  to  any  other  town  or  place  that 
bath  vftd  to  pay  their  tithes  by  their  hotefes^  othirwife  than 
they  ought  or  ft)otdd  have  done  before  the  making  of  this  ail. 
f.  12. 

This  aS  reftfam  riie  caiie»  Imm»  ikoam  tliHiga>^>'S4cft, 
where  the  canon  law  was  general,  that  all  perfom  in  all 
pHccs  (hould  pay  itieir  perfonal  tithes,  the  ad  reftraisKth 
it  to  fuch  kind  of  perfons  only,  as  have  accuftomably  nfed 
to  pay  the  fame  within  forty  years  before  the  making  of 
the  aA.  Secondly,  whereas  by  the  eccIeCafiical  laws  they 
night  bclbre  tbi»  aft  have  cxmim^  tfce  party  upon  bis 
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mtk  concerning  his  gain ;  ihU  a£l  reftraiflf  that  couife,  ft 
that  the  party,  capnot  b^  c;^ipiat4  upon  oaib.  Thirdly* 
by.this  a^  the  day  hbourer  ia  freed  from  the  payment  of 
bta  pisrTocial  tithes.    Dej*  p»  2.  t.  22. 

It  cannot  be  intended  upon  this  ^8ty  that  if  fiich  titbei 
bave  been  fonctioiea  paid  within  foity  years,  they  are 
tberi^orrdvei  but  they  mvft  have  bQca  a^^i^^mtf^v  that 
if*  conftantly  paid  for  forty.yeara  next  before  tbe  a^ 
D^g.  />..  2.  f.  22* 

.  If  it  be  demanded  how  fuph  psiyment  omft  now  bi^ 
proved  forty  years  before  (be  makiog  of  the  ad  ^  the  an«» 
fwei  ia«  ^  in  other  ]ike  caffi,  f  f^srhri  i  by  what  ba9 
been  done  alt  the  (ime  of  mooH^ry  fin^^  the  ad*  ^Dig. 

p^  2.  ««  22« 

$tr  Sioioo  Pegge  fayf^  ^hc  only  cafe  that  be  could  indl 
for  above^  hundred  years  before  his  time,  where  th^  titbflj^ 
of  th^  profila  of  (ucKtradea  waro  &ed  for  by  ao.y  cterigy- 
man^  was  ihat  of  Dflley  mid  l>awh  M^  H  J^*  which 
was  thus :  The  parfon.of  a  paHlk  in  Brifto)  Ubeiled  in 
th«  (piritnal  ceM*it  agatnft  m  inf)keep«r,  to  bave  tithes  of 
the  profits  of  hia  kitcbtnt  ft^^bjey  and  wine  ceJlaf*  w4 
4id/et  6>r4b*in  hi%  libel,  that  hemade  great  gain  in  felling 
of  bi9  \t^f%  ^vini;  bought  it  for  50qK  an4  fold  it  for 
IfOQlf  V  which  gaia  Iw^QVgbi  |o  h^ve  tithe  by  the  com- 
aiejfi  law  of  tbe  teaka.  Up^n  wbkh  ai{cafiQn«  the  cierk 
of  Um  paptra  informed  tl>e.  couit,  that  when  one  bad  li- 
belled for  ti^bffs  «f  che  gain  ol  10 1»  for  100 1»  put  out,  % 
prohibition  WA«  granted ;  and  ihc  fame  was  alio  granted  in 
tbii  caf(a.     2  Bufft.  i^u 

^And  ptifgnal  lithea  are  npw  fcarce  any  where  paid  in 
England,  unlefa  for  milie,  or  fiih  caught  at  fea  1  and  then 
payable  whene  tbe  pari^y  hear-a  divinf  fecvice,  and  receivea 
ibe  iaccamenta*    JV^^d.  ^.  a»  r.  22» 


VI.  Of  the  letting  our,  and  the  manner  of  caking 
and  carrying  away  of  tithes, 

I*  By  a  eonftitution  of  nrchbiQ^op  WtncheUea,  it  is  GeiicnimaAM 
cdrdained  as  follows  :  B$cauft  h^  nafon  9/  divers  iuft^mt  in  ^  ^^  ^*' 
4ki  taking  •f  tithu  tbfHkghmi  dwmrt  tbunhes^  fuamh^  €on^ 
uniiins^  fiandnis,  and  very  great  bmndi  beHnem  ihi  uSfors 
pf  the  ebunhis  and  tbtir  pari/hioners  d^  oftintimis-  arife  i  wt  - 
wiO  and  ordain^  that  in  aU  tbg  cburcha  fftatlijhed  throvgbout 

ibt 
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thi  prmnci  ef  Canierhury^  ibin  ht  §ni  unSfirm  faking  %f 
iittgs  and  profits  of  tlfe  ehuribis.     Lind.  191. 

Between  the  reefers  §f  cburebes]  Which  is  to  be  under- 
flood  alf6  of  vicars,  where  the  tithes  belong  to  their  por* 
tion.     Lind,  iga. 

Tbrmgbeut  tbe  provinces^  Per  provinciam :  Lind  wood 
fsySf  in  feme  copies  it  was  arcbiipifcepatum  '(u  alfo  it  was 
in  archbilhop  Grey -s  conSitutionSs  frons  whence  this  was 
taken) ;  bur  in  a  provincial  council  held  at  London  un- 
der archbifliop  Chicbeley^  the  word  orM^fifcefaiMtn  by 
confent  of  the  prelates  and  the  whole  clergy  was  taken 
away,  and  prewmiam  inierted  in  its  place;  Lindwood 
honfelf  being  then  prolocutor.     Undi  192. 

And  profits  of  tbe  cburdi\  That  is,  which  do  not  coo- 
fift  in  tithea;  as>  oblations,  mottuaries,  and"  fach  like* 
Lind.  1 2a. 

But  notwtthflandtng  tbe  canon,  the  aianner  or  form  of 
fetting  out  or  payment  of  thhes,  is  for  tbe  moft  part  go* 
vemcd  by  tbe  ciiftom  of  the  place* 
Not  before  ihs  2.  If  the  owner  will  not  cut  his  crop  before  it  be  fpoil* 
crop  ii  cuu  ed|  the  pirfon  is  without  remedy.  God.  394. 
Parfen  miy  not  3-  The  parfoo,  vicar,  impropriator,  or  farmer,  can-* 
iet  it  otit.  not  come  bimfelf  and  fet  forth  his  tithes,  withoot  tbe  Ii* 

cence  and  confent  of  the  pwner  \  for  if  he  (hall  of  bb 
Own  head  tithe  thie  corn^or  hay  of  any  landholder  within 
his  partlh,  aqd  carry  it  away,  he  is  a  trefpafler,  and  an 
adion  will  lie  againft  him  for  it.  Deg.  p.  2.  €.  14. 
Vet  hemajicc  4*  ^^^  every  perfoQ  it  bound  of  common  right,  to  cut 
ic  let  oue.  down,  and  fet  out  .the  tithes  of  his  own  Itnds.     And  that 

it  may  be  donje  faithfully  and  without  fraud,  the  kwa  of 
the  church  intitle  the  parfon  to  have  notice  given  hin^  % 
but  by  the  declaration  of  the  common  law,  fuch  notice  is 
'  jiot  neceflary.  Yet  nevertbeleft,  the  common  law  dt» 
clareth  a  cufl;omof  tithing  without  view  to  be  an  abfutd 
cuftom  (f ) :  -And  by. the  ft^tu^?  of  the  2  tiT  3  Ed.  6.  r.  it. 


.  {q)'  Being  ahfqUe  vifi*  et  taSu,  6  Com.  Dig.  303.  See 
fou^bton  V.  H^rigbt,  Buub.  186.  In  Erfiint  v.  Ruffe,  5  Boi. 
Jti  74  tf  75«  the  conn  of  exchrjoer  beid>  coatraiy  to  a  for- 
mer opiaioa,  that  it  is  not  necefllary  to-cut  down  all  the  com 
growing  in  a  field  before  the  tithe  of  any  part  can  be  let  oat» 
hot  that  the  tiihe  may  be  fet  out  ssoftQD  as  a  reaibnable  qaan* 
tity  is  cut  down.  And  that  ualefs  there  be  a  cufiomoif  the 
pariih  to  fet  oot  the  ti|he  of  barley  in  (biQe  other  manner,  jt 
inuft^  be  gathered  into  (ocks>  and  every  t^fntb  cock  fet  oot 
tqr  tithef. 

it 


%ii^ti.  52* 


it  IS  enaded,  chat  at  all  timet  wbenfoever;  and  as  often  as^ 
any  predial  tithes  (hall  be  due  ac  the  tithing  of  the  iame, 
it  (hall  be  lawful  to  every  party  to  whom  any  of  the  faid 
tithes  ought  to  be  paid,  or  his  deputy  or  fervant,  to  view 
and  fee  their  faid  tithes  to  be  juftly  and  truly  fee  forth  and 
fevered  from  the  nine  parts. 

E,  6G.  3.  Buittr  ztii  Hiathhy.  An  adion  upon  the 
cafe  was  brought  againft  the  defendant,  for  not  fetching 
away  his  tithes  in  a  reafonable  time  (r).  The'declaration 
ftates;  that  the  plalnrifF  fetout  the  tithes,  and  the  defend* 
ant  rtfufed  to  ^etch  them  away.  At  the  trial  the  defend* 
ant's  cdttnfel  infifted  on  a  cuftom  in  the  parifli,  that  notice 
ihould  be  given  to  the  owner  of  the  tithes,  of  the  fetttng 
them  out.  The  judge  who  tried  the  caufe  held  the  cuftom 
not  to  be  a  good  one  |  and  a  verdtd  was  found  for  the 
plaintiff,  fubjed  to  the  opinion  of  the  court  of  king's 
bench,  upon  the  following  xiueftion,  tmk.  Whether  the 
cuftom  be  good  in  law  or  not  i  A  motion  had  been  made 
(ot  a  new  trial  and  a  rule  to  flsew  caufe.  The  counfel  for 
the  plaintiff  denied  this  to  be  a  good  cuftom  t  ^^ecaufe  it 
was  only  fetttng  up  the  ccclefeftical  law  againft  the  com** 
mon  law  of  the  kingdom,  which  cannot  be  done  by  cuftom 
in  any  particular  diftr idt.  By  Mr.  Juftice  Wtlmot  1  fiv  the 
common  law  no  notice  is  neceflary.  By  the  ecdeuaf^i* 
cal  law  it  is  neceffary.  .  The  queft ion  therefore  it,  Whe« 
ther  the  ecclefiafticat  law  can  be  introduced  onder  the  no- 
tion of  Aich  a  cuftom.**-This  was  agreed  to  be  the  quef* 
tion.— The  plsintfff^s  counfel  objeded,  that  thiaoiftom 
is  not  a  reafonable  or  good  one ;  becaufe  it  is  not  founded 
upon  any  confideration.  The  farmer  can  receive  no  be* 
tiefit  by  giving  fuch  notice:  on  tbe-contrary,  he  may  be 
mikch  incommoded  by  being  bound  down  to  fet  thtm  oat 
at  the  particular  time  notified.  Indeed,  notice  to  the 
owner  of  the  tithes,  of  their  having  been  fet  out,  is  pre- 
vioufly  neceflary  to  the  bringing  ad  adion  for. not  carry* 
ing  them  away:  And  this  notice  was  given.-^Thecoun* 
fei  for  the  defenidant,  who  argued  in  fupport  of  the  rule, 
for  a  new  trial,  admitted  that  the  common  law  doth  not 
require  the  notice  of  fettiiig  them  out :  But  this  cuftom 
does  require  it ;  and  they  infifted  that  it  is  a  good  cuftom. 
The  confideration  of  cuftpipa  cannot  be  inquired  into: 
However,  if  it  were  neceflary  to  (jofo,  honefty  and  piety  are 
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liifficicnl  cohfiJerMieas  for  tbit  caifloin.  But  cn&daift  moft 
be  prerttmed  to  have  fpniDg  from  goo4  OMMcratioot. 
This  cutooi  prevails  to  batf  the  parifiiei  ia  the  weS  of 
England.  And  as.  tiihea  dcpeii4  m  a  pm%  mnafure  upon 
Cttftom,  fo  aUb  doea  |be  n^anner  ijf  fi^ftip;  A^m  •ut.  In 
a  caufe  at  Nifi  Prius,  in  the  cafe  of  one  Yarboroogh,  at 
Lincoln  aflS«ei»  lord  chief  jullice  Willca  held  facb  a  cof- 
tom  to  be  good,  and  faid  be  wUbed  it  wfm  the  kw  of  tbc 
land. — After  having  taktn.fime  fo  cooiider  of  h»  lord 
Mavafield  delivered  the  opiiMoii  6f  the  couKt :  Th^  mAf 
queftion  is.  Whether  this  be  4  r^i^abie  irvftooa  or  nof, 
Tbcrc  IS.  no  avibority  that  comes  up  tQ  chfa  pwK,  b^ 
one ;  and  that  was  a  caufe  on  tbc  0M4)#nd  occuit  beferc 
Iqtd  chief  juftiee  W»ltes»  who^  |hoii|^  ic.a  rcaib«able 
eoftom.  1  thiob'  h  too.  I. believe  th^  ^oi»ht  abouc  k 
arofe  from  a  jcalooCy  of  receiviog  (he  ecclefiaftica)  law  Is 
any  cafe  whatever  j^  left  the  clergy  ftiwU  imrodnca  it 
kj  degrees.  It  is  reafon^ble,  as  proaKStivoof  juftiee,  ^ 
preventive  of  fiaud^  Mr#  I>uaningi  fiiidi  H  of  bia  own 
knowledge^  that  there  were  fucb  ctiAoois  irvtba  weft  of 
Engbind  :  and  I  am  loM'  ibdre  are/iKh  iJk^Linciilalbirai 
We  are  ail  deari  thai  it  ia  a  good  ci|ftoo|..,/It  ia.  for  the 
pecfentionof  triinU.and  for  the  eonveoicflce  of  the  par* 
lies*  Therefore  she  rule  moft  be.msde  abfolutf  foe  a  new 
trial:     fier.  Mrniif.  tS^i.{s), 

Mtia  takt  cire    '  5»  The  care  of  ihc  tkheSt  as  to  WlUtc  or  (jpoiUng,  after 
'#f  ify  ifuf  it  if  fevemnce,  vcfts  upoo  the  parfon«  and  not  upoo  the  owner 

*'  ^^  of  the  land.     For  k  feemech,  that  the  parfon  is  at  his 

peril  to  lalie  notice  of  tbc  tithes  bekig.  fet  out  1  an4  fe  it 
hath  been  declared,  ikat  akho'  the  parifhioner  siogbi  de 
jvrfttortap.tbecofo,  yelbe  is  not  botuid  lio  guard  ihe 
litbea  of  the  parfon.    Giif.  6$g» 


(/)  T0mdni  V.  tinbkin,  le  thi  Mjtriifmft^  .Af*  179$.  The 
defeiMiaats  tofited  on  a  coAeniary  mode  oC  tithing  whcfR»  the 
sttJvs  beiag  never  fet  out  tiJl  ibe  corn  Ms  aboat  to  be  cairiedy 
and  tbeo  every  tenth .  ibeaf  ^  it  came  to  tbe^fork,  to  be 
^fowa  slide  fos  the  rriElor  ;^  notice  of  the  inteouon  to  carry 
was  to  be  given  to  him,  sad  he  might,  if  be  difliked  the 
lenth  (heafa  take  the  eleventh  in  its  fiead.  The  notice  given 
was  ooe  hour.  The  court  held,  firft,  that  the  cufiom  wasbad^ 
for  the  redor  has  a  right  in  all  cafes  to  Tee  the  tithes  fet  otrt» 
t^%4  hltJBDiay  com j|«re  them  with  the  pineparts.  Secondly) that 
one  hour  was  not  readable  notice.  Exrilat,  MrL  A,  A^ 
JiruthttM    Vid  fnira^  U\^  dnrm  and  othtr^rain^ 

•  -^  6.  Bat 


6.  But  after  tbc  cidbet  are  fire  forth,  be  nuay  of  common  May  fprM'  mi4 
right  come  himfcif,  or  his  fervznti,  and  fpread  abroad,*  ^ry  ><  ^r^B  tkc 
dry  wni  ftack  hn  corn,  bay  or  the  lite,  in  any  convenient  *^^^ 
place  or  places  upon  the  ground  where  the  fame  grew,  tilt 

it  be  fttftcietuiy  weathtnd  and  fit  to  be  carriad  into  tho 
barn.  But  he  muft  not  take  a  longer  time  for  the  doings 
thereof,  than  what  is  convenient  «iod  necefiary ;  and  what 
ftaU  be  deemed  a  eonv^oicnc  and  necefTary  time,  the  law 
^oth  not  nor  can  define ;  for  the  quantity  of  the  corn  or 
hay,  and  the  weather,  in  this  cafe  are  to  be  confidcred  i 
and  what  fliall  in  this  and  all  other  cafes  of  like  nature 
be  faid  to  be  a  reafonaUe  and  convenient  time,  is  to  be 
determined  by  the  jury,  if  the  point  come  in  iflue  triable 
by  a  jury ;  but  if  it  come  to  be  determined  upon  a  demur* 
rer,  or  other  matter  of  law,  the  judges  of  th«  court  wherO 
thecaufe  depends  are  to  refolvc  the  fame.  Dq.  p.  a«  c^  I4« 

7.  And  it  (ball  be  lawful  quietly  to  take  and  carry  the  ktA  cmy  U 
fame  away.     And  if  any  perfon  carry  away  his  corn  or  ***7* 
hay,  or  his  other  proedial  tithes,  before  the  tithe  thereof 

be  fet  forth  )  or  willingly  withdraw  bis  tithes  of  the  fame 
or  of  fuch  other  things  whereof  predial  tithes  ought  to  ,  '' 
bo  pf  id ;  and  if  any  perfon  do  ftop  or  let  the  parfon,  vt« 
ear,  proprietor,  owner,  or  other  their  deputies  or  farmert, 
to  view,  take,  and  carry  away  their  tithes  as  is  abovefaid  1 
he  (ball  forfeit  double  value,  with  cofta  ;  to  be  recovered 
JO  the  dcclefiafiical  court.    %V  %  Bd.f>.  r.  13./.  a. 

And  he  may  carry  bis  titheii  ftdm  the  ground  wberB 
th^y  grew,  either  by  the  common  way,  or  any  iTuch  way 
as  the  owt^ar  of  toe  iaod  ufisth  to  carry  away  his  nine 
parts.  But  if  there  are  more  ways  than  one,  and  the 
qucftioo  isiv  wfaicb  is  the  right  way  ;  this  is  cogoifable  in 
ihe  temporal  couct*    Dig.  p.  a*  c.  14* 

And  if  the  owner  of  the  foil,  after  he  bath  duly  Ut 
forth  his  tithes,  will  ftop  up  the  ways,  and  not  fuffer  the 
perfon  to  carry  away  bis  tithes,  or  to  fpread,  dry,  and 
ftack  them  upon  the  land }  this  is  no  good  fctting  forth 
of  his  tithes  without  fraud  within  the  ftatute:  but  the 
parlbo  iavf  have  an  aSion  upon  the  (aid  ftatute,  and  may 
fccover  the  treUe  value ;  or  may  have  an  a^on  upon 
the  cafe  for  fuch  difiurbance,  as  it  feemeth  \  or  he  may, 
if  he  will,  break  open  the  gate  or  fence  which  hinders 
him,  and  carry  away  his  tithes.     Dtg,  p.  2.  r.  14. 

&  But  isi  ihie  he  muft  be  cautious,  that  bo  commit  no  But  muft  net 
f  iot,  nor  break  anjii  gat^> '  cails|  lock,  or  hedgea  more  ^o  wiifiu  4«. 

9  v^  than  "•*^ 
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than  nccefikrtly  he  omft  ibr  iitl  pifltge*     Ay.  p.  im 
c.  14. 

And  when  be'Coiaav  wich  his  cartH  tcamtt  or  other 
carriages,  to  carry  away  bis  iithei ;.  berinuft  hoc  fiiSer  bii 
borfes  or  o;ien  to  eat  and  depafture  the  grafs  growing  in 
the  grounds  where  the  tithe*  arife^  much  lefs  theGont 
there  growing  or  cut:. but  if  bis  cattle  (as  camKH  bo 
avoided)  do  in  their  paflage*  againft  the  will  of  thedri* 
vers,  here  and  there  fnatch  fomeof  chfi  graTs^  this  kcx* 
cufable.    Dig.  ^«  2.  r.  14*  / 

ptaaltyoDBot        9*  It  feeois^  that  if  tithes  fet  forth  cemaio  too  long 
cwijiAgit  away,  upon  the  laiid»  the  owner  of  th6  foil  may  take  them  da^ 

mage  feafant ;  but  then,  if  he.be  fued  for  them,  in  order 
to  juflify  he  mud  fet  forth  how  long  xhty  had  ranaioed 
before  be  took  them  $ ,  and  when  tbey  (batt  be  (aid  to  re- 
main too  long  is  triable  by  the  jury*    Watfi  £*  54. 
fAatoD  on  the       Or  an  a£tion  upon  the  cafe  will  lie  againft  the  pariba 
oft.  afunft  the  for  his  negligence  in  this  behalf^  But  no  afttoo  io  fitch 
f**^'*}  cafe  will  lie,  unlefs  the  parilhioner  hath  duly  fet  forth  his 

tithes^  and  haih  alfo  given  notice  to  the  parfon,  that  they 
irefo  fet  forth»    Deg.  p.  2.  c.  14.  L*  Ra^m.  187.  (t) 

But  the  occupier  of  the  ground  cannot  put  in  his  cattle 
and  deftroy  the  corn  or  other  tithe :  for  that  is  to  make 
hinifelf  4  judge,  what  fliall  be  deemed  a  convenient  title 
for  taking  it  away :  but  the  court  and  jury,  upon  an  afikn 
.  brought,  are  to  determine  of  the  reafooableoefa  of  die 
time«  and  of  the  recompenc^  ta  be  made  for  tlie  iofoiy 
fuftained*    L,  R/^in.  x89» 

VII.  Tithes  how  to  be  recovered. 

&K«nb«it  I*  That  tithes  may  not  be  loft  to  the  fticoeS>b,  It  is 

conpeUdlMile-  injoined  by  a  conftitutlon  of  archbilhop  tflucbi^ia^  that 
?""**•  the  rcdlors  ^nd  vicars  of  churches,  who  refpefting'tbe'fear 

or  favour  of  men  more  than  the  fear  of  God,  fliall  not 

demand  their  tithes  v^ith  efied,  ftall  be  fnfpended,  tint3 
^       they  pay  half  a  mark  of  illver  to  the  archdeacon  for  their 

difobedtence.     Lind»  19  r. 
Wlio  ta  bt  f«c4.      s«  The  general  rule  is,  that  the  owner  of  the  nine 

parts  is  to  be  fued  for  the  tenth.    But  this  role  adihtts  of 

divers  exceptions :  As,^ 


[t)  3  Burt.  iS^t*/i/prst  4.    For  thrgrovada of  ddaaflioo,. 
fee  IViJtmam  v.  Dinliam,  .z  RM.  ib^.-jaC' 

6  Firft, 


-  Firft,  If  a  pariAiiaoer  let  his  ground  or  herbage,  k  it 
faid,  that  the  parfon  may  fue  either  the  owner  of  the 
ground,  or  the  owner  of  |he  cattle,  at  hit  elefiion,  for 
the  tithe :  if  the  cuftom  be  not  againft  it.     G$d.  41 3. 

But  in  the  cafe  of  Fijbir  and  Lemgnj  where  cattle  were 
depaftured  oocafionally  in  another  man's  ground  y  ft  was 
agreed  by  the  whole  court  of  exchequer,  that  the  owner 
of  the  land,  and  not  the  owner  of  the  cattle,  was  to  paj 
the  tithes :  And  baron  Page  faid,  that  as  to  what  had 
been  faid,  that  the  demand  might  be  either  againft  occu*. 
pier  or  agifter,  that  could  not  be;  for  the  fam^  duty 
could  not  arife  in  two  di£Fcreat  perfons  at  the  fame  time.  / 

Virnr*    Difmes.  L.  a. 

.So,  if  hay  be  put  into  ricks  oa  the  ground,  and  after 
fold  I  the  buyer  cannot  be  fued  for  tift  tithe,  but  the  feller 
may,  in  cafe  the  tithe  thereof  was  not  paid  before.    Godm 

411. 

But  if  one  fells  underwood  ftanding,  or  corn  or  grafs 
on  the  ground  ;  the  buyer,  and  not  the  feller,  (hall '  pajr 
the  tithes.     £«^.  158. 

But  if  any  part  thereof  be  cut  before  the  fale,  the  feller 
muft  anfwer  the  tithe'  thereof.    Boh.  1 59. 
-  So  where  one  fells  Iheep,  whereof  the  parfon  is  to  have 
9  rate  tithe ;  the  feller,  and  not  tb^  buyer,  muft  pay  the 
tithe  for  them.     Boh.  158. 

So  if  one  that  is  owner  of  a  coppice  or  wood,  do  cut  it 
dowp,.  and  fell  it  all  together  |  in  this  cafe  the  feller,  and 
not  the  buyer,  muft  anfwer  for  the  tithes.     Boh.  1 59. 

If  cattle  or  other  goods  tithable  be  pawned  or  pledged  ; 
it  is  faid,  that  he  to  whom  they  are  pledged  muft  pay  tithe 
f>f  them.     B«h.  159*  , 

But  if  a  man  deliver  cattle  or  goods  to  one,  to  be  re- 
delivered to  him ;  he  himfelf,  and  not  the  perfon  to  whom 
they  are  delivered,  muft  pay  tithe  for  them.    Bobi  159. 

If  a  parifliioner  die  before  he  pay  his  tithes ;  his  exe* 
cuior,  if  he  hath  afters,  muft  pay  theoK    Boh.  159. 

J.  By  the  2  {sT  3  Ed.  6.  c*  13.     Every  perfon  whofhall  To  whoa  to  be 
have  any  beafts  or  other  cattle  tithable,  going  feeding  or  P«>^  whweAc 
dcpafturing  in  any  waftc  or  common  ground,  whereof  £,"J||n|"  *"* 
the  parift)  is  not  certainly  known,  ihall  pay  tithes  for  the 
incrcafe  of  the  faid  cattle  fo  going  in  the  faid  wafte  or  com^* 
inon,  to  the  parfon,  vicar,  proprietor,  portionary,  owner, 
or  odier  their  farmers  or  deputies,  of  the  pariOi,  hamlet, 
town,  or  other,  place,  where  the  owner  of  the  (aid  Cattle 
inhabitf th.  or  dwelletb.    /•  3* 

4*  In . 
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AiicicBtiy  rccf  4«  Iq  thf  SatOfl  timet,  ticli«s  wum  mcovtralk  in  the 
vcnbu  in  the  cottAtv  cnurt,  wbcre  ibe  bUhop  or  bit  dcyaty,  ltd  the 
••mxi  court,      ^^ri^^  ^jj  fit  ti  cQ*&rdmttt;  judg^  cheie  bmgttita 

time  DO  feptrtte  court  of  ordiatry  otdefitftictl  jviili^ 

tioot     2  Jn^.  661* 
HfcevenVle  ia         5'  %  ^  conftifucioo  6f  tfcbbifliop  Wirtckclfet :  Ar«/^ 
tkkcfpititttti        mmb  cs  mmnf  an  f§wi^  wb9  art  »«/  itiiUiag  fudf  t§  ftf 
tourt }  by  the     fbiir  tstbi$  i  Ktf  d9  ordaiUy  that  the  paarifimnati'bt  odmm/hii 

KTymt  J°'  •"^^  '««''^'  «^  ^*''"^  '•  ^*r  '*»"•  ''■'*''  f  Gad  and  At  AafA. 
wti»  jf 4^  1/  they  d§  not  amaud,  tbty  /ball  fir  ft  ke  fuffmdd  fm 

tbi^tnirame  of  the  cbarcb^  amd  fo  at  laft  b$  campiUii  (0  fgf 

^    thiir  thbn  by  ewfitrn  ^uUfiafiicaly  if  it  flM  ht  atttfary, 

Jnd  if  theyjhail  dtjpn  a  rtlaxatim  »  abfalatka  iftifii 

fiifpinji9n^  tbtyfi^aii  bt  remittsd  19  tbt  ordmary  rftitpliutt 

biabfiivedandpuni/bfdimdttfmamter.     Lindw.  191. 

By  ibo  ftttute  of  cif cumfpede  tgtcis,  1 3  Ed.  1.  ft«  4. 
Tbi  king  to  bis  judges  fendeib  greeting  :  U/e  yeurfithis  or* 
€um/peGly  in  all  matters  eettteming  tie  ekrgy^  mt  ftaaj^i 
them  if  they  held  plea  in  eeurt  ehrtftian^  iie  the  eap  uhert  i 
farfen  dcth  dimand  of  bis  parifiieners  ebidtian  §r  tithes  im 
and  aut^emed:  h  wbiib  cafe^  tbejpiritaai  fmdgeJbjU  hen 
power  to  taki  knowledge^  notrntb/ittadifig  tie  ktag's  pnH* 
bitioa.  » 

Dtte  aad^aect^omed]  Dcbicas  w/  confnettt :  By  tbb  i^ 
^  lord  Coke  fays,  modus  decimtodi  and  real  cotiiptfiiiM 
Mtt  eflabbjbed  [pefbtps  be  had  better  have  faid,  d^i^gdfi' 
ad  I  for  bocb  of  them  were  cftabltflied  long  enoogb  be^ 
this  ad]  3  Cor  hereby  titbet  art  divided  into  vab  pirti) 
yr\%n  titties  duOf  which  is  the  temb  part ;  and  wbes  oc- 
euftomed^  which- is  t  duty  pcrfonal  due  by  cuftom  and  nfagt 
to  the  parfon  in  fatisfadion  of  tithes,  as  a  yearly  fuo  rf 
money,  or  other  doty.  And.thcfe  are  here. called  tithes 
akafienud  \  and  for  this  modus  dccimandt  the  parfon  »tf 
foe  iivcoyrc  cbrifiian,  aod  is  warraniedby  this  ad.  %  hf* 

By  the  fiatute  of  articiili  cleri,  9  £d.  a.  ft.  i«  c.  1* 
^  H^henas  iaymtn  do  purchafe  probiUtions  getUraiiy  ypon  tithes^ 
obvtntionty  oUationSy  mortuaries  ;  tbe  king  ^tb  aafvofr  tnHs 
articles  tbat  im  tiibes^  ohlaiioas^  obveatknSf  tnertmartis  {foif 
tbiy  are  propounded  under  theft  names)  the  bimfs  prehikimt 
fiail  held  no  place^  althi  for  tbt  long  wtbboUiag  tftbejoat 
the  mofiiy  may  kt  efitemU  at  a  fum  eertaim.  Btit  if  0  dnk, 
or  a  religitus  man^  do  fell  bit  tithes  being  gettkerid  in  bis  b^i 
or  otbtrwifey  tt  any  man-for  tttoney^  if  tbt  weemty  bt  deen^^ 

beforo  affiritualjudge,  tbe  king^sproUbiiiaitjflMMt',/^^ 

sbt 
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iht/altf  ihi  Jpirhual  goods  art  madf  iunporal^  and  tin  titha 
tumtd  into  chaiUh.  '  * 

By  the  1 8  Ed.  3.  ft.  3.  c  7.  JVhtnas  writs  offcinfaiias 
Uv€  bien  gf^mtiJ  i§  warn  prelates^  nligiovs^  and  other  cltrks^ 
to  anfwer  difmes  in  our  chancery,  and  tojbew  if  they  have  any 
things  er  cem  any  thing  /ay ^  wherefore  fuck  difmes  ovght  not  to 
bereftored  to  the  faid  demandants^  and  to  anfwer  as  well  to  us 
M  to  the  party  Jneh  difmes  ;  fuch  writs  from  henceforth  JbaU 
mot  bo  grantedy  ^^d  the  procefi  hanging  upon  fuch  writs  fhall  hi 
annuiiod  and  repealed^  and  the  parties  dif miffed  from  thefecular 
judges  of  fuch  manner  of  pleas* 

Writs  of  {cue  facias]  This  is  z  writ,  «i^bere  one  hath 
recovered  debts  or  damages  in  the  king's  courts,  and  fueth 
not  for  execution  within  a  year  and  a  day  ;  after  which  he 
fliall  have  this  writ,  to  warn  the  party ;  who  coming  not^ 
or  faying  nofhirrg  to  flay  execution,  a  writ  oi  fieti  facias 
goes,  commanding  the  IberifF  to  levy  the  debts  or  damages, 
of  his  goods.     Terms  of  the  law. 

To  warn  prelatfs^  religious,  and  ofher  cleris]  Thin  fcirg 
facias  was  not  brought  againft  the  pofleflbrs  of  the  land 
for  fubtradion  of  tithes,  but  againft  the  prelates  or  other  ' 
clerks,  which  took:  the  tithes  after  they  were  fevered. 
CommifSons  out  of  the  .chancery  were  dire6led  to  certain 
,  perfoDS,  giving  them  authority  to  inquire,  whether  fuck 
A  fpiritua)  perfon  ought  to  have  tithes  of  fuch  lands; 
whereupon  inquifitions  were  taken  and  returned :  and  if 
i^  were  found  for  the  fpiritual  perfon^  upon  this  rei5ord 
he  might  have  zfcire  facias  againft  any  prelate,  religious^ 
or  other  clerk  that  took  them  after  feverance.  2  Jn/I^ 
.640. 

.  By  the  I  R.  2.  c.  13.  The  prelates  and  clergy  of  this  realm 
do  greatly  complain  them^  for  that  the  people  of  holy  churchy 
pur  filing  in  the  fpiritual  court  fir  their  tithes  and  their  other 
things  J  which  bf  right  ought  and  of  old  times  were  wont  to  per^^ 
tain  to  thejame  fpiritual  court ;  and  that  the  judges  of  hofy 
churchy  having'  cognizance  in  fuch  caufes,  and  other  perfens 
thereof  meddling  according  to  the  law^  be  maliciouffy  and  un-^ 
duly  for  this  caufe^  indi£ted<,  imprifoned^  and  by  fecular  power 
horribly  oppreffed^  and  alfo  inforced  with  violence  by  oaths  and 
grievous  obligations  and  many  other  means  unduly  compelled  to 
dtfift  and  ceafe  utterly  of  the  things  afonfaid,  againfl  toe  liber" 
ties  and  fr^anchifes  of  heiy  churzh  :  IVherefore  it  is  affented^ 
that  aUfuch  obligations  made  or  to  be  made  bydurefs  or  violence 
Jhall  be  of  no  value.  And  as  to  thofe  that  by  malice  do  procure 
fuch  indi^mentSj  and  to  be  the  fame  indiclors^  after  the  fame 
indiHees  be  fo  acquit ;  fuch  procurers  Jhall  fifffr  a  year* s  im<^ 

Vol.  IIJ.  M  m  prifsnment^ 
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prifinnunt^  and  uftwi  t§  tin  partus  tbiir  damages^  cmifitH 
fitVirthcUfs  maki  a  griivomfint  untp  the  king.  And  tbejuftica 
tfajjixe^  cr  other  juflicet^  btfon  wbwn  fueb  inOSets  Jballki 
acquit  J  jhali  havi  powtr  to  inquln  §f  fuch  procurers  and  in^ 
di^trSy  and  duly  to  puwjb  them  according  to  their  dtftrtm 

By  the  i  R.  2.  c.  14s  At  what  time  that  any  perfon  of 
the  holy  church  be  drawn  in  plea  in  '  the  f ocular  courts  for  bis 
awn  titbes  taken  hy  the  name  of  goods  taken  away  ;  and  be  which 
is  fo  drawn  in  plea  maketh  an  exception^  or  aUedgitb^  that  the 
fubjiance  and  fuit  of  the  huft^ofs  is  only  upon  titbes  due  of  right 
and  of  pojfejfton  to  hiscbi^rch  or  other  his  bentfice:  In  fuch  caje 
the  general  enter  ment /hall  not  betaken^  without  Jbiwing  fpuiaUj 
how  the  fame  was  his  lay  chattel* 

By  the  27  H.  8.  c.  20.  when  by  the  noife  of  the  di£Ei* 

lution  of  monafleries  in  this  parliament,  laymen  took  oc- 

cafion  upon  trifling  pk-etences  to  withdraw  their  titbes,  it 

was  ena£ted  as  followcih:    Forafmuch  as  divers  evil  difpefd 

perfons^  inhabited  in  Jundry  counties  cities  tcwn  and  places  of$his 

realm  t  having  no  rejpe^  to  their  duties  to  Almighty  God^  but 

againft  ^ight  and  food  ccnfience  having  attempted  tofubtra&  and 

withhold  in  feme  places  the  whole  and  in  fonu  places  great  part 

of  their  tithes  and  oblations^  as  well  perfinal  as  praedial^  due 

unto  God  and  holy  church ;  and  purfuing  fuch  their  deteftabU 

enormities  and  injuries^  have  attempted  in  late  time  pafl  to  difobey 

emd  contemn  fhe  praefs  laws  and  decrees  cftbg  eccUftafiicai'courts 

of  this  realmj  in  more  temerarious  and  large  manner  than  be* 

fore  this  time  hath  been  feen  :  for  reformation  of  which  faid 

injuries  9  and  for  unity  and  peace  to  be  prefer  ved  amongft  the 

king's  Jubje£is  of  this  realm  ^  ourfovereign  lord  the  king^  being 

fupreme  bead  on  earth  (under  (J id)  of  the  church  of  England^ 

willing  tbefpiritual  rights  and  duties  of  that  church  to  be- pre^ 

ferved^  continued  and  maim ainedj  hath  ordained  and  ena&edij 

authority  of  this  prefent  parliament y  That  every  of  bis  fubjeQs 

of  this  realm f  according  to  the  eccleftaflical  laws  and  ardinanin 

af  his  church  of  England^  and  after  the  laudable  t^es  and  cuf* 

toms  of  the  parijb  or  other  place  where  he  dwelleth  or  occtepiethf 

/hall yield  dndpay  his  tithes  aftd  offerings  and  otbtr  duties  oft^ 

church  ;  and  that  for  fuch  fubtr  actions  of  any  the  faid  titbes  arid 

offerings  or  other  dtittes^  the  parfon  vicar  curate  or  atber  party 

tn  that  behalf  grieved f  may  by  due  prsce/s  of  the  king's  ecclefiJUcal 

JaiOs  of  the  church  of  Erigland^  convent  the  per fm  offendtng^  be* 

fore  his  ordinary  or  other  competent  judge  of  thir  realm  having  au* 

ihority  to  hear  and  determine  the  right  of  tithes^- as  alfo  to  compel 

the  fame  perfm  offending  to  do  and  yield  his  duty  in  that  behalf: 

jtadUa  cafe  the  ordinary  of  the  diocefe  or  bis  commiffkry^  or  tbo 

archdeacon  or  bis  officialf  or  any  other  competent  judge  esforefaid^ 
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/gr  cnj  tMtdipt  contumacy  difobedunct  or  cf6er  ffit/defrtianor  of 
the  party  dtftndant^  Jball  make  information  and  requeft  to  any  of 
the  king*s  moft  honourable  council^  or  to  the  juftias  of  the  peace 

Xthe.Jhire  where  fuch  offender  dwelUthy  to  ajfifi  and  aid  the 
fie  ordinary  commij/ary  archdeacon  official  or  judge^  to  or* 
der  or  reform  any  fucb  perfon  in  any  caufe  before  rehear f 
ed\  that  then  he  of  the  king*s  faid  honourable  coun^l^  sr 
fucb  twojufiices  of  the  ptace  (whereof  one  to  be  of  the  quorum)^ 
to  whom  fuch  information  or  requeft  Jhall  be*tnade^  jhall  have 
power  to  attach  or  caufe  to  be  attached  the  perfon  again^  whom- 
fucb  information  or  requeft  Jhall  be  madcy  and  to  commit  him  to 
wardf  there  to  remain  without  bail  or  mainprtze,  until  he 
ftiatl  have  found  fufficient  furety  to  Be  hound  by  recognisance  or 
oihirwife  before  iha  king*  i  faid  counfellor  or  juflice  of  the  peace^ 
or  any  other  like  counjellor  or  jujltce  of  the  peace ^  to  the  ufe  of 
our  faid  lord  the  Ungt  to  give  due  obedience  to  the  procef  pro* 
ceedings  decrees  and  Jentences  of  the  eccUJioJlical  court  of  this 
realm  wherein  fuch  fuit  or  matter  fr  the  premi/fes  Jhall  de^ 
pend  or  be  I  and  that  every  of  the  king's  /aid  counfellors^  or 
two  juflice s  of  the  peace  whereof  the  one  to  be  of  the  quorum  as 
is  aforefaid^  Jhall  have  power  to  taki  and  record  fuch  rectgni* 
zances  and  obligaticns.     f.  1 . 

Provided^  that  this  Jhall  not  extend  to  any  inhabitant  of  the 
city  of  Loodon,  concerning  any  tithe  offtring  or  other  iccleji" 
ajiical  duty^  grown  and  due  to  be  paid  within  the  faid  city  ; 
becaufe  there  is  another  order  made  for  the  payment  of  tithes  and 
other  duties  within  the  faid  city.     f.  2. 

Provided  alfof  that  all  ptrfons^  being  parties  to  any  fitch 
fuit^  may, have  their  lawful  a^ion  demand  or  profecutiony  ap*. 
peaiSy  prohibitions'^  and  all  other  their  lawful  defences  and 
remediet  in  every  fuch  fult\  according  to  the  faid  ecclefiaftical 
laws  J  and  laws  and  flatutes  of  this  realm^  in  as  ample  man^ 
ner  as  they  might  have  had  if  this  a£t  had  not  been  made. 

f  3. 

Shall  have  t^ower  to  attach"]  In  tbe  cafe  of  K.  and  San- 
chee^  H.  9  U^.  when  fevcral  quakers  had  been  committed 
upon  this  ftatute,  it  was  alledged,  that  the  jurifdiftion 
of  the  fpi ritual  court  was  taken  away  by  the  a^  of  par- 
liament which  gives  the  parfon  a  remedy  to  recover  fuch 
tithe:)  by  diibcfs,  bv  '.^rarrant  of  a  juftice  of  the  peace: 
But  by  the  court,  the  faid  zCt  feems  only  to  be  an  accu* 
mulative  remedy,  and  not  to  repeal  the  former  a£l  of  the 
17  H.  8.    L*  Raym.  323.  {u) 


■■..  ,fc. 


(»)  See  alfo  Rex  v.  Onveu,  4  Burr  209$. 
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By  the  32  H.  8.  c.  7.  (which  wts  alio  made  upon  oe* 
cafion  of  the  diflblution  of  monafieries,  and  which  was 
chieflv  tnteoded  to  enable  laymen,  that  by  the  diflblution 
bad  eOates  or  inteiefts  in  parfonages,  or  vicarages  impro* 
priate,  or  other  wife  in  tithes,  to   fue  For  Atbtradion  of 
tithes  in  the  eccleiiafiical  courts,)  it  is  enaAed  as  follow- 
cth  :  ff^bere  divtfi  ptr/ws  inhaktting  in  fundry  tountria  and 
fUuii  rftbis  remm^  fiQt  regarding  tbiir  duties  t9  JllmigbtyGtd 
and  to  iht  king  9wrfivereign  Iwd^  hut  in  ftw  years  pefi  m§rt 
€oniimptueupy  and  ccmmanly  prejuming  t9  tfffind  and  in/ringi 
ihi  good  and  wboiefimi  laws  of  tbi^^nalm  and  graaoas  coat" 
jnandmints  ofourjwvof  tign  lordj  (ban  in  times  pofthatb  boenfun 
or  knouMy  bavi  not  Uttid  to  fuhtraei  andwitbdraw  tho  htwfid 
and  accufiomtd  titbts  of  com  boy  pafitirages  and  otber  fort  of 
iitbes  and  obiationsj  commonly  dm  to  tbo  owners  propriitarits 
and  pofftjfors  of  the  porfmagts  vicarages  and  otbor  eccleficjiical 
places  witbin  tbis  realm :  being  tbo  more  encouraged  thereto^ 
for  that  divers  of  the  king*s  fubjeiis^  being  lay  perfons^  betO' 
ing  parjbnages  vicarages  andtitbes  to  tbem^and  tboir  beirs^  or 
to  tbe  beirs  oftbeir  bodies,  or  for  term  of  life  or  years ^  cannot 
by  tbe  prder  and  courfc  of  tbe  ecclefiajlical  laws  of  tbis  realm 
fue  in  any  eccleftajlicalcourtfor  tbe  wrongftslwithboldingemd de- 
taining of  tbe  f aid  titbes  or  otber  duties^  nor  can  by  tbe  order  ef 
tbe  common  laws  of  this  realm  bave  any  due  remedy  agair^  awf 
perfo'n.  bis  heirs  or  ajfigns^  that  werongfuUy  detmnetb  or  witb^ 
bcldetb  tbe  fame ;  by  occafttn  whereof  mtub  controverjy  fuit  and 
variance  is  like  to  enjue  among  tbe  hn^s  fubje&s^  to  the  great 
damage  and  decay  of  many  of  tbem^  if  convment  andfpeedy 
remedy  be  not  provided:  It  is  therefore  enaGed^  that  all  perfeets 
of  this  rea'my  of  what  eftate  degree  or  conditiot$  foever  they 
be^  fhaU fully  truly  and  effeSiually  divide  fit  out  yield  or  pay^ 
all  andfmgular  tithes  and  offerings  aforefaid^  accordit^  to  tbe 
lawful  cujloms  and  ufages  ofpaHfbes  and  phces^  whence  fnch 
tithfS  or  duties  flsall  arife  or  become  due\  and  if  any  per f on ^ 
of  his  ungodly  and  perverfe  will^  /ball  detain  and  withhold  any 
of  the  faid  tithes  or  offerings^  or  any  part  thereof^  then  the 
per  fin  or  perfons^  being  ecclefsajtical  or  lay^  having  caufe  to 
demand  the  Jaid  titbes  or  offerings^  being  thereby  wronged  or 
grieved^  fhall  and  may  convent  the  perfonfe  offending^  before 
the  ordina*f^  bis  ummiffary^  or  other  competent  minifler  or 
lawful  judge  of  the  place  where  fnch  wrong  ftusll  be  done^  «r- 
cordingto  tbe  ecclefta/lical  lavis  \  and  in  every  fuch  caufe  or 
matter  of  fuit y  the  fume  ordinary  er  other  judge ^  having  tbe 
pjrties  or  their  lawful  procurators  before  bim^  fball  preceed  $0 
the  Examination  bearing  and  determination  of  every  fuch 'caufe 
or  mattery  ordinarily  ^rfummarily^  according  to  the  conrfe  and 
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fTKiftof  tbi /aid  iccUfiaflUal  lawSf  and  thiretipM  givg  ftt^ 
fifUi  accordingly,     f.  1 1  2* 

And  if  any  §f  the  parties  /hall  appeal  from  thi  ftnUnti^ 
ardiry  ajid  definitive  judgment  of  the  faid  ordinary  or  oihit 
lampetent  judge  as  aforefaid;  then  the  Jame  judge  jhall.  upon 
fuch  appellation  made^  adjudge  to  tht  other  party  the  reafonable 
cofii  ofbisfuii  therein  before  expended  \  andfhall  compel  the 
fame  party  appellant  te  fatiify  and  pay  the  f*  me  cefts  fo  ad* 
judged^  by  compulfory  procefs  and  censures  of  the  fa'id  laws 
9CcUfiaftical\  taking  furety  of  the  other  party  to  whom  fuch 
eojh  Jhall  be  adjudged  and  paid^  to  refiore  the  fame  cojis  to  the 
party  appellant^  if  afterwards  the  primipal  caufe  of  that  fuif 
of  appeal  fhall  he  adjudged  again  ft  the  fame  party  to  whom  tht 
fame  eoflifhoU  be  yielded :  And  f),  every  ordinary  or  other  com'* 
petent  judge  ecclefiaftical  fhall  adjudge  cofls  to  the  other  party ^ 
upon  every. appeal  to  be  made  in  any  fuifor  caufe  of  fubtra&ion 
or  detention  of  any  tithes  or  offerings^  or  in  any  other  fuit  to  be 
made  concerning  the  duty  of  fuch  tithes  or  ^offerings,     f.  3. 

Jnd  if  any  perfon^  after  fuch  fentence  definitive  given 
^ainft  hisrty  Jhall  obfiinately  and  wilfully  refufe  to  pay  hie 
tithes  or  duties ^  or  fuch  fums  of  money  fn  adjudged ^  where tn  he 
Jhall  be  condemned  for  the  fame  ;  it  Jbill  be,  lawful  for  two 
jujtices  of  the  peeue  for  the  fame  Jhtre^  whereof  one  to  be  of 
the  quorum^  upon  information  certificate  or  complaint  to  them 
made  in  writing  by  the  faid  eeclejtafitcal  judge  that  gave  the 
fame  fentence^  to  caufe  the  fame  pa^tyfo  ^tfufing  to  be  attached 
and  committed  to  the  next  gaol^  and  thi-re  to  remain  without 
bail  or  mainprife^  till  he  fhall  have  found  fuffic'tent  fureties  to 
be  hound  by  recognizance  or  etherwife^  before  the  fame  jifiices^ 
to  the  ufe  of  our  lord  the  iingy  to  perform  the  faid  definitive  fen^ 
tence  and  judgment,     f.  4. 

Provided^  that  no  perfon  Jhall  befued  or  otherwife  compelled 
to  pay  any  tithes^  for  any  manors  tanas  tenements  or  other  here* 
ditamentSy  which  by  the  laws  or  flatutes  of  this  realm  are  dif 
charged  or  mt  chargeable  with  the  payment  of  any  fuch  tithes. 

f.5. 

Provided  alfo^  that  this  Jhall  not  in  any  wife  bind  the  inha^ 
bitants  of  the  city  of  London  and  fuburbs  of  the  fame,  to  pay 
their  tithes  and  offerings  within  the  fame  city  and  juburbs^ 
otherwfe  than  they  ought  to  have  d^ne  before*     f.  6. 

jfnd  in  all  cafes  where  any  perfon  Jhall  have  any  efiate  of 
inheritance^  freehold^   term^  rights  or  mterefi  in  any  par  fin'- 
age^    vicarage^  portion^   penfion,    tithes^   oblations^   or   other 
ecclefiaftical  or  fpiritual  profit y  which  Jhall  be  made  tempered 
or  admitted  to  b$  in  temporal  hands  and  lay  ufes,  and  profite 
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by  the  hu>s  9r  Jlatuiei  of  this  nalmyJhaU  bt  SJfeipd  deftrcti 

wrmged  or  otbtrtu'tje  kipt  or  put  from  tbiir  law  fill  inheritance^ 

eftate^  Jeiftn^  po£«Jfton^   ouvpation^   term^  ^igbi^   or  inter efl 

theriin^  by  arty  other  perfcn  claiming  to  have  inttreft  in  or  tiite 

to  the  fame ;  the  perfon  fo  diffe'tfed  deforced  9r  wrongfully  kept 

§r  put  out,  his  heirs,  his  tvifcy  and  fuch  other  to  wkomjucb 

injury  and  wrong  Jhall  be  dtne^  may  have  their  remedy  in  the 

Hnj^*s  temporal  courts^  or  other  temporal  courts^  as  the  ^efe 

frail  require^  for  the  recovery  or  obtaining  of  the  fame^  by 

writs   original  of  praecipe   quod    redd  at,    afftxe  of  novel 

diireifin,  irort  d*anceftor,  quod  eideforceat,  ttri/j  of  dower 

or  other  writs  original^  as  the  cafe  /hall  require^  to  be  devifei 

and  granted  in  the  king's  court  of  chancery^  in  like  manner  and 

form  as  they  might  have  had  for  lands  tenements  or  other  her^ 

ditaments  in  fuch  manner  to  be  demanded:  and  writs  of  ccvo' 

ftant  and  other*  writs  for  fnes  to  be  levied^  and  all  other  affur^t 

emces  to  be  had  of  the  fame^  Jhall  be  granted  in  the  faid  chon* 

cery^  according  as  hatn  been  ufed  ^or  fines  to  be  levied  and  of- 

furance  to  be  had  of  lands  tfnem'eifs  or  other  hereditaments. 

Provided^  that  this  Jhall  not  give  any  remedy^  caufe  of  aSfitmso 

fuity  in  t'fe  courts  temporal,  a^ainft  any  perfn  who  Jhall  refufe 

to  jet  out  his  tithes^  or  Jhall  withheld  or  refufe  to  pay  bis  tithes 

'  or  offerings  \  but  that  in  all  fuch  cafes  the  party,  being  tccleft" 

afiical  or  lay,  having  caufe  to  demand  or  have  the  fold  tithes  or 

offerings,  and  thereby  wronged  or  grieved,  Jhall  have^bis  remedy 

for  the  fame  in  the  jpirituai  courts,  according  to  the  orainance 

in  the  firjl  part  of  this  aif   mentioned^  and  not  othcrwife. 

Reeowry  of  tre-      6.  By  the  2  £ff  3  Bd.  6.  c  I  J.  the  aforefaid  afls  of  the 

b|r"ihe'l  &  j"    force :    And  moreover,  it  is  further  enaAed  as  followeth  : 
W.  6.  viz.     ^11  perfons  Jhttl  truly  and  jujlly,  without  fraud  or  guile, 

divide  fet  out  yield  and  pay  all  manner  of  the  pretdinl  tithes,  in 

their  proper  kind,  as  they  rife  a*td  happen,  in  fuch  manuer  and 

form  as  hath  been  of  righV  yielded  and  paid  within  forty  years 

I  next  before  the  making  of  this  aO^or  of  right  or  cu/l^m  ought 

to  have  been  paid ;  and  no  perfm  Jhall  take  or  carry  awsy  any 

fuch  or  like  tithe t^  which  have  betn  yielded  or  paid  within  the 

Jaid  forty  year  5,  or  rf  right  ou^htto  have  been  paid  in  the  place 

or  places  tithabfe  of  the  Jame  before  he  hath  jvjlly  divided  or  fet 

forth  for  the  tithe  thereof  the  tenth  part  of  the  fame,  or  others 

wife  agreed fr  the  fame  tithes  with  the  parfon^  vicar,  or  other 

owner  I  proprietary  orfarn\tr  of  the  fame  tithes ;  under  the  pain 

of  forfeiture  of  treble  Value  of  the  tifhes  fo  taken  or  carried 

away*     f,  I.  « 
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Trufy  andjuftljy  without  fraud  or  gyiU]  Tn  the  cafe  of 
Hiojf  and  Sprat^  T.  44  Eliz.  In  a  prohibition :  The  cafe 
was,  H^ale  did  fee  out  his  praedial  tithes,  and  divided 
them  juflly  from  the  nme  parts,  and  foon  after  carried 
the  fame  away.  Sprat  fued  for  a  fttbiraction  of  the  fame 
in  the  eccleiiaftlcal  court*  Heale  pleaded 'that  he  bad  feC 
them  out,  as  above*  Whereuoto  Sprat  faid,  that  pre- 
fentiy  after  his  fetting  out,  he  carried  the  fame  away,  to 
the  defrauding  of  the  ilatute.  •  And  it  was  adjudged,  that 
this  was  fraud  and  guile  within  this  ad,  albeit  be  did 
juftly  divide  the  fame  within  the  letter  of  this  law.  It 
was  further  r«foIved,  that  if  the  owner  of  the  corn  before 
fcverance  grant  the  fame  to  another,  of  intent  that  the 
grantee  Oiould  take  away  the  fame,  to  the  enS  to  defraud 
the  parfon  of  his  tithe ;  this  is  fraud  and  guile  within  the 
ftatute.    2  Irt/L  649. 

Pradial  titbis]  This  branch  extends  only  to  prsdial 
tithes.  Thus  in  the  cafe  of  Boctb  and  Southrait^  E*  1  Ja* 
Ir\  debt  upon  this  flature  by  (he  parfon  of  the  churcbg 
for  nut  fetting  forth  the  tithes  of  cheefe,  calves^  lambs« 
cherries,  and  pears,  to  have  the  treble  value  i  the  defendant 
pleaded  nihil,  debet,  and  it  wa«  found  againft  him.  And 
u  vya$  moved  in  arrefl  of  judgment,  th«it  the  faid  tithes 
pf  cheefe,  or  calves,  and  lambs  were  not  praedial  tithes, 
and  therefore  r.ot  within  this  branch  of  the  ftatuie  ;  and 
this  zSt  is  penal,  and  (hall  not  be  taken  by  equity. 
Which  was  allowed  by  the  whole  court,  a  /<y^.  649. 
\Cro,  Eliz  475.) 

IVithin  f(0rty  years  next  btfort  the  making  of  this  a£i]  This, 
time  of  forty  years  is  fee  down,  becauie  forty  years  in  the 
ecclefiaftical  court  about  tithes  make  a  prefcription.  ilnft. 
649«     1  Ought.  263. 

Or  of  right  cr  cujl'^m  ought  to  have  been  pud]  The  fenfe  of 
thefe  wbrds  of  right  ought  to  have  been  paid^  is  of  tithes  to 
be  yielded  in  fpecie  within  forty  years  |  and  the  fenfe  cf 
the  words  cf  right  or  cujiom,  is,  by  rightful  cuftom  dc 
oiodo  decimundi.     2  Infi.  650.  (x) 

Or 


{x)  A  declaration  on  this  ilatute  rou(l  ftate  that  the  tithes 
were  paid,  or  ought  to  have  bttn paid^  forty  years  before  the 
inaking  of  the  ttmuce;  otfaerwife  the  plaint  ff  mud  giue  evi- 
dence of  adoal  payment.  Ld%  Mansfield  v.  Clarkt^  5  f.  /?//• 
^64.  fiat  vvbere  the  declaration  tiaied  that  ^ they  were  of 
right. yielded,  and ^yukU^  and yitlded  and  paid ^  the  court  of 
king's  bench  held  that  the  action  lay,  although  ttere  was  no 
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Or  othirunfi  igrnd  fir  the  fame  with  thi  farfw^  vuar^ 
§r  athgr  ownir^  proprlitsry^  §r  farwur  of  tbi  faid  tithei\ 
E*  6  G.  3*  Oiovi  and  CalnmL     A  prohibhioR  was  moved 
for  to  rhe  confiftorial  court  of  the  bifliop  of  Exeter,  to  ftay 
proceeding  in  a  caufe  infticuted  there,  for  fubdudion  oif 
tithes.     The  cafe  was,  that  Mr  Calme)  the  impropriator 
had  employed  one  Finnimore  as  his  agent,  to  cot)ei6l  and 
compound  for  tithes.    Chave  the  occupier  had  agreed  with 
Finnimore,  after  the  corn  was  cut  and  ready  to  be  houfed, 
for  5  1.     Whereupon  he  houfed  his  whole  crop,  without 
jetting  out  the  tithes*     Chave's  agreement  with  Finnimore 
was  only  by  parol.     The  impropriator  libelled  in  the  ec- 
clefiafiical  court  againft  Chave,  for  not  fetting  out  his 
tithes.     Chave  tendered  the  5  i.  and  offered  a  plea  that  he 
had  purchafed  the  tithes  for  5  1.     The  ecclcfiaftical  court 
rejeded'thii  plea.     The  queftion  was,  Wheiher  this  was 
matter  of  appeal,  or  of  prohibition  ?     And  the.court  were 
unanimous,^  that  it  was   matter  of  prohibition.     They 
founded  their  opinion  upon  this  reje£lion  of  the  plea  be* 
ing  a  grievance  irreparable ;  and   upon  an  apprehenfion, 
.  that  the  ecclcfiaftical  court  muft  have  grounded  their  re* 
jedion  upon  a  fuppofed  difierence  between  their  lav^  and 
the  common  law ;  that  is  to  fay,  they  took  it  for  granted, 
that  <he  cccleiiaftical  court  were  of  opinion ,  agreeable  to 
What  is  laid  down  by  bilhop  Gibfon  (who  takes  it  from  a 
note  in  Noy),  that  an  agreement  with  the  agent  of  a  pro- 
prietor of  tithes  will  not  bind  the  proptietor :  whereas  by 
the  common  law,  and  in  common  fcnfe  and  common  juf* 
tice,  acompofition  by  the  occupiet  ^ith  the  agent  of  the 
proprietor  doth  bind  and  ought  to  bind  his  principal.     In- 
deed, where  the  eccleiiaflical  court  have  jurifdidion,  and 
proceed  therein  according  to  their  law^  where  it  doth  not 
differ  from  the  common  law,  the  reje£iion  of  a  plea  would 
be  matter  of  appeal.     But  where  the  ecclefiaftical  law  dif- 
fers from  the  common  law ;  and  the  ecclefiaftical  court 
would  require  greater  proof  from  the  defendant,  than  the 
common  law  requires  \  or  would  cfteem  an  agreement  not 
to  bind  the  impropriator,  which  at  common  law  would 
hind  him ;  thece  an  appeal  could  be  of  no  fervtoe  to  tht 


evidence  of  ^nal  payment,  but,  00  the  contrary,  the  laad, 
^8  far  back  as  was  remembered,  had  been  in  graft*  till  1791 ; 
when  it  was  ploughed,  and  had  never  paid  any  pnedaal  titbe  ; 
for  there  was  do  evideirce  here  to  prefomcafraaiof  lbetttbc% 
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defendant  in  the  ecclefiaftical  court  r  becaufe  the  Aiperior 
ecclefiafticai  court  wouM  equally  adhere  to  their  own  Jaw, 
as  the  inferior  ecclefiaftical  court  h^d  done ;  and  would 
determine  alike,  at  being  guided  by  the  fanne  principle  of 
determination.  Therefore,  as  the  Judges  of  this  court 
fuppofed  that  tn  the  prefcnt  cafe  the  judge  of  the  confift«. 
ory  court  rejected  the  plea  becaufe  he  thought  the  agree« 
ment  with  the  agent  not  binding  upon  Mr.  C^imel  the 
principal,  which  at  common  law  did  bind  htm,  they  held 
this  to  be  matter  of  prohibiten  and  not  of  appeal.  And 
though  it  had  been  obfer?ed,  that  tithes  lie  in  grant ;  yet 
they  had  no  doubt  that  the  occupier  might,  with  fuffi^* 
cient  propriety,  be  faid  to  have  purchafed  thefe  tithes, 
notwithftanding  the  contra^^  was  only  by  parol.  For 
whatever  might  have  been  obje6^ed  to  its  not  being  by 
deed,  if  this  corn  had  been  ftanding ;  or  if  it  had  been  a 
fale  by  the  proprietor  of  the  tithes  to  a  third  perfon  ;  yet 
the  prefent  cafe  is  by  no  means  liable  to  fuch  an  objec<^ 
tion  :  for  the  corn  was  here  fevered  from  the  ground,  and 
ready  to  be  houfed ;  and  h  was  not  a  fale  of  the  tithes 
by  the  proprietor  to  a  ftraiiger,  but  a  compofition  between 
the  proprietor  and  occupier,  for  that  turo  only.  Burrow^ 
Mansf.  1873. 

Under  thi  fain  efffrfiitnrt  tf  trehh  valut  of  iht  tithtsfu 
taken  arid  carried  away'^  This  branch  doth  not  give  the  for- 
feiture to  any  perfon  in  certain ;'  and  therefore  it  was  pre- 
tended, that  the  forfeitttre  (hould  be  given  tothektngj: 
And  thereupon,' the  attorney  general,  H.  29  £/.,  did  ex* 
hibit  an  information  in  the  exchequer,  againft  one  ff^ood  a 
parifliioner  of  Iclington  in  the  county  of  Cambridge,  for 
thia  treble  forfeiture,  for  carrying  away  his  tithes  before 
they  were  juAly  divided.  The  defendant  pleaded  not 
guilty;  and  by  a  jury  at  the  bar  he  was  found  guilty: 
and  in  arreft  of  judgment  it  was  moved,  that  in  this  cafe 
the  forfeiture  was  not  given  to  the  king,  for  that  the 
words  of  the  ad  be,  under  the  pain  offorfaitun  of  trebU 
value  of  the  tithes  fo  taJten  away:  and  whenfoever  a  forfeit* 
ure  is  given  againft  him  that  doth  difpoflefs  the  owner  of 
his  property,  as  here  be  doth  of  his  tithes,  there  the  for- 
feiture is  given  to  the  p^rty  grieved  or  difpoflefied  \  and 
the  rather  for  that  this  is  an  additional  law,  and  made  for 
the  benefit  of  the  proprietor  of  the  tithes.  And  fo  it  was 
adjudged  by  Manwood  and  the  whole  court  of  exchequer. 
And  this  was  the  firft  leading  cafe  that  was  adjudged 
vpoa  this  point }  and  ever  fincc,  it  hath  been  received  for  . 

lawt 
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law,  that  the  partyr  incerefted  in  the  tithes  flull  in  aflion 
'  of  debt  recover  fhe  treble  value.  .  i  In/l.  159.  a  hjL  650. 
And  it  is  co  be  obferved,  ihat  the  treble  value  only,  aod 
not  the  tithes  themfclves,  nor  any  fatisfadioa  far  them, 
may  be  recovered  in  the  temporal  court :  that  being  out 
of  the  jurifdiAion  of  thofe  courti,  and  wholly  in  the  fpi* 
ritual  court.  Which  is  the  reafon  why  to  all  fuits  upon 
this  iUtutc,  ihe  adion  is  not  laid  for  fubtradion  of  tithes 
but  for  a  contempt  of  the  (latuce  in  not  letting  them  out. 
And  being  a  contempt,  the  a£lion  dies  with  him  who  com* 
mitted  the  contempt ;  and  doth  ^ot  lie  againft  his  execu<* 
tor.     Giiff,  697.     I  Fern,  to. 

And  it  hath  been  held,  that  an  a£lion  grounded  on  this 
ftatute,  for  not  fetting  forth  of  tithes,  is  not  within  the 
ftatute  of  limitations ;  that  ftatute  not  extending  to  ac- 
tions grounded  on  ^&$  of  parliament  i  therefore  the  plain* 
tiff  is  not  by  law  confined  to  fix  ye^irs,  or  to  any  other 
time  certain,  within  which  to  bring  his  aiSiioiu     Ifatf. 

tf.  58. 

Thus,  in  the  cafe  of  ^tffy?a«  and  ClepoU^  £•  1726;  on 
a  bill  by  a  lay  impropriator  for  tithes  in  the  court  of  ex- 
chequer, for  about  twenty-four  years ;  the  defendant, 
'  as  to  fuch  part  of  the  bill  as  priyed  difcovcry  and  relief 
for  any  time  before  within  fix  years  next  before  filing  the 
bill  or  ferving  the  fubpcena,  pleaded  the  ftatjute  of  limit* 
4itions,  and  that  he  did  not  promife  to  cDakc  any  fatif- 
fadion  for.  any  tithes  before  the  faid  fix  years  ;  but  it  was 
over-ruled  by  the  couit ; .  becaufe  the  defendant,  as  to 
I  -itithes,  is  only  in  the  nature  of  a  receiver  or  bailiff  for 

the  plaintiff;  in  which  cafe  thb  flatute  of  limitations* doth 
not  operate*     Bunb*  213. 

*  If  a  jury  give  a  verdict  for  the  plaintiff,  tbey  muft  find 
the  real  value  of  the  tithes,  which  (hall  be  trebled  by  the 
.court ;  as  if  the  jury  find  the  real  and  fingte  value  ro  be 
twenty  pounds,  they  ou^ht  to  give  the  plaintiff  only  fo 
much,  aod  the  court  fbati  treble  it,  and  make  that  fum 
given  by  the  jury  to  be  fixty  pounds,  which  is  the  treble 
value.  But  if  the  illue  be  upon  the  cuftom  of  tithing, 
or  any  other  collateral  point,  the  jury  then  need  not.  to 
find  any  value  of  the  tithes  \  for  that  in  fuch  cafe  the  de« 
fendant  (ball  pay  the  value  exprefled  by  the  plaintiff  in  his 
declaration:  becaufe  by  the  collateral  matter  pleaded  in 
bar,  the  value  of  the  tjdies  fet  forth  in  the  dcchr^tjon  is 
confefled*  Therefore  in  all  adions  brought  upQn  this 
ftatute,  if  the  defendant  plead  any  collateral  matter  in 
.bat  of  the  a^ion,  he  muft  takejhe  value  of  the  tithes 
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mentionedF  in  the  declaration  by  proteftation  •  that  is,  he 
muft  by  the  form  of  a  proteAation  ^wr,  that  the  tithes 
were  not  of  that  value  as  is  declared ;  otherwife  he  will 
be  charged  with  the  value  the  (ilaintifF  hath  by  his  decla- 
ration fet  upon  them.  And  the  fame  law  is  faid  to'be, 
if  judgment  be  given  for  the  plaintiff  by  nihil  dicit^  nen 
fum  informatWy  or  upon  demufrer.     IVatf,  ^.  58. 

And  neither  damages  nor  cods  can  be  recovered  with 
the  treble  value  \  becaufe  the  flatute  hath  not  exprefsly 
given  them  :  except  that  by  the  ftatute  of  the  8  ^  9  IVm 
e*  I  r.  it  is  enaded,  that  in  all  anions  ofdibt  upon  thejiatute 
ftr  nat  fitting  forth  of  tit  he  Sy  wherein  the  fingle  value  or  da- 
mage found  by  the  jury  /hall  not  exceed  the  fum  of  twenty  nobles  ; 
the  plawt'ff  obtaining  judgment^  or  any  award  of  execution 
after  plea  pleaded  or  demurrer  pined  therein^  fhall  recover  his 
eofisof  fuit\  and  if  the  plaintiff fljali  become  nonfuity  or  fuffer 
m  difccnttnuanckj  or  a  verdiCt  fhall  paj%  againfl  him^  the  defend'^ 
ant  fhall  recover  his  CO  flu     f,  3, 

7.   \Sy  the  aforef^id  fl^rute  of  the  2  &  3  Ed.  6.  c.  13.  Reeover^  of 
Jit  ail  timet  whenfoevtr^  and  as  often  as  any  pradial  tithes  ^ooble  valo«  is 
fhall  be  due  at  the  tithing  ef  the  fame ;  it  fhall  be  lawful  to  J^'^^J"^*"* 
every  party  to  whom  any  of  the  faid  tithes  ought  to  bepaid^  or  ame  ftatau* 
hii  deputy  or  fcrvant^  to  view  and  fee  their  faid^  tithes  to  he 
jufily  and  truly  fet  forth  and  fevered  from  the  nine  parts  \  and 
the  fame  quietly  to  take  and  carry  envay  :  and  if  any  perfon  car^^ 
ry  away  his  corn  or  hay^  or  his  other  pradial  tithes^  before  the 
iitbe  thereof  be  fit  forth  \  or  willtngly  withdrew  his  tithes  of 
the  fame  y  or  of fucb  other  things  whereof  pradial  tithes  ought  to 
he  paid;  or  do  flop  or  let  the  parfon^  vicar^  prop ''let  or  ^  owner^ 
ar  other  thilr  deputies  or  fa^^fners^  to  vietv^  take,  and  carry 
ef  way  their  tithes  as  is  abovefaid  \  by  reafon  wheref  the  fAd 
tithe  or  tenth  is  lofl^  impatred  or  hurt :  then  upon  due  proof 
thereof  m ft de  before  the  fptriiual  judge y  or  any  other  judge  to 
wuhom  heretofore  be  might  have  made  complaint ;  the  party  fo 
carrying  away^  withdrawing^  letting  or  /loppings  fhall  pay 
the  double  value  of  the  tenth  or  tithe  fo  taken  ^  lofi^  withdrawn^ 
or  tarried  away^  over  and  befides  the  cofli  charges  and  expences 
of  the  fuit  in  the  fame  '  The  fame  to  be  recovered  before  the  cc* 
clffia/lical  jud^Oy  according  to  the  king* s  eccleftaflical  hws.  f.  2* 

Provided f  that  no  per  J  on  fhall  be  fued  or  otherwife  compelled 
to  yield  give  or  pay  any  manner  of  tithes^  for  any  manors^ 
lands ^  tenements  or  hereditaments,  which  by  the  laws  and 
Jiatutes  of  this  realm,  or  by  any  privilege  or  prejcription,  are 
not  chargeable  with  the  payment  of  any  Juch  tithe Sy  or  that  bo 
difcbargedby  anycompojfitionreaL     f.  4. 

13  Shall 
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Shall,  pay  the  doubU  valui}  The  reafon  why  -  the  doubk 
^  value  is  by  this  branch  to  be  recovered  in  the  ecdefiaftical 
couct,  where  by  the  former  branch  the  parlbn  at  the 
common  law  ihall  recover  the  treble^  i<,  for  that  in  the 
ccclcfiaftical  court  he  fhall  recover  the  tithes  themfelvcs  ; 
and  therefore  the  value  recovered  in  the  eccleiiafticil 
court  is  equivalent  with  the  treble  forfeiture  at  the  com* 
mon  law.     2  In/I.  650. 

Aod  the  double  value,  together  with  the  ftatute,  ought 
to  be  cxprefely  mentioned  in  the  libel :  but  yet  the  libd 
muft  be  fo  ordered,  as  not  to  be  grounded  dirediy  upoa 
the  ftatute  for  more  than  double  value  ^  for  if  the  (ingle 
damages,  that  is,  the  value  of  the  tithes,  be  alfo  grouiid- 
cd  upon  ,it,  this  will  be  interpreted  a  fuing  in  the  (piritual 
court  for  treble  value  ^  and  a  prohibition  will  lie.  GM. 
245.     GitJ,  697. 

Over  and  beftdts  tht  cf/ls^  charggSy  and  ixpincis]  So  as  the 

fuit  in  the  ecclcfiaftical  conrt  is  more  advantageous,  than 

the  fuit  for>the  treble  forfeiture  at  the  commoo  law.     For 

at  the  common  law  he  (ball  recover  no  cofts }  but  he  (ball 

recover  in  the  ecclcfiaftical  pourt  his  cofis,  charges, 

expences.     2  Infl.  651. 

Maancf  of  Aiing        8.  And  jf  any  ptrfon  do  fubtroR  or  withdraw  any 

for  Uthct  in  Ue  ntr  of  titbit^  obveations^  propUy  commoditiis^  9r  otbgr  duiia 

ccckfiaaicU        (before  mentioned )t  or. any  part  of  tbem^  contrary  to  tbe^trm 

^  meaning  of  this  a^^  or  of  any  other  aH  heretofore  mado  ;  the 

party  /ofubtra^ing  or  withdrawing  tie  fame  may  be  convened 

and  fued  in  the  kin£i  ecclefioftical  courts  by  the  party  from 

whom  the  fame  Jhall  be  fubtraSfed  or  withdrawn^  to  the  intent 

the  lying's  ecclefiafiical  judge  may  hear  and  determine  tbejame^ 

according  to  the  ting's  ecckfia/Hcal  laus  :  And  it  jbaU  not  be 

lawful  to  the  par/on^  vicar^  proprietor^  owner ^  or  other  their 

farmers  or  deputitSy  contrary  to  thisaSf^  to  comvont  orfmejiuh 

withholdiT  of  tithes^  obventions^  and  other  dntks  aforejSud^ 

before  any  other  judge  than  eccUfiafiicaL   2  &  3  Ed.  6.  c:*  I3« 

f.  13. 

And  if  any  arcbbijbopy  hifiopy  cbeencellor^  or  otbtr  judge  ecm 

clefiafiicat^  give  any  fentence  its  the  aforejatd  cmefes  of  tithes^ 

obventionsy  profits^  emoluments^  and  other  duties  aforgfmd^  or 

'    in  any  of  them  (and  no  appeal  or  prohibition  has^iug)^  and 

the  party  condemned  do  not  obty  the  faid  fentence ;  it  /ball  bo 

iawful  to  every  Juch  judge  ecclefiaftualf  to  excommunicato  the 

faid  party  fo  as  afore/aid  condemned  and  difobeying  :  In  uJdcb 

fentence  of  excommunication^  if  the  faid  party  exeammtadcate 

wilfully  fland  and  endure  Jiill  excomtnuuiisato  by  tbg  fpaco  of 

forty  d^y$  next  after ^  upon  denunciation  and  publication  thereof 

in  the  parijb  church,  or  the  place  or  parijb  where  the  party  Jo 

txcomamnuato 
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exe$mmunicati  is  iwiUing  or  moft  ahidlng ;  tb$  fend  judgi  h^ 
clifiijical  may  then  at  his  pleafure  fignify  t9  thi  king  in  bis 
court  of  chancery^  of  ibt  ftatt  and  condition  of  the  fnd  forty 
fi  excotnmnnieate^  and  tboreupon  rtquin  precefs  de  excommu- 
nieato  capiendo  to  bt  awarded  againft  toery  fucb  perfon  as 
hath  been  fo  ixcommnnicate.     U  1 3. 

And  if  thi  party  in  fuch  cafi  Jhall  fue  for  a  prohibition  ;  hi 
Jhall^  before  any  prohibition  granted^  deliver  tofomo  of  thejuf^ 
tiees  or  judge  of  the  cou^t  where  he  demandeth  prohibition^  a 
true  copy  of  the  libely  f^bfcnhed  by  his  haM  \  and  under  tbo 
copy  of  the  faid  libel  Jhall  be  written  the  fuggeftion  whereforo 
he  demandeth  the  prohibition :  And  in  cafe  the  faid  fuggeftion^ 
by  two  honefl  andfufficient  wilnrffes  at  leajiy  be  not  proved  truo 
in  the  court  where  the  Jaid  prohibition  Jh^l  be  fo  granted^  within 
fix  months  next  following  after  the  faid  prohibition  Jhall  be  fo 
granted  and  awarded ;  then  the  party  that  is  letted  or  hindrod 
of'  his  fuit  in  the  eccUfiaJlical  court  by  fuch  prohibition^  Jhall 
upon  his  requeft  and  Juit^  without  delay^  have  a  confultation 
granted  by  the  fatne  court  ;  and  Jhall  alfo  recovet  double  coflt 
and  damages  againft  the  party  that  fo  purjued  the  prohibition^ 
to  be  afftgrud  or  afftjfed  by  the  fame  eourty  for  which  cofts  and 
damages  the  party  may  have  an  action  of  debt*     f.  14. 

Provided^  that  nothing  herein  Jhall  extend  to  give  any  mini" 
fler  or  judge  eeclefiojlical^  any  jurifdilfion  to  hold  pita  of  any 
matter  cttufe  or  things  contrary  to  the  flatttte  of  Weftminfter 
%•  c.  5.  the  Jlatutes  of  articuli  cleri,  ctrcumfpede  agatis^ 
fylva  ordtta,  the  treatift  de  rrgta  prohibitione,  nor  againft 
thejiatute  of  1  Ed.  3.  c.  IQ  ;  nor  to  hold  plea  in  any  matter^ 
whereof  the  Hng*s  court  of  right  ought  to  have  jurifdi£iiou, 

r.  15. 

S.  13.  May  be  convented]  In  the  cafe  of  Machin  and^ 
Molton^  E*  II  W:  It  was  moved  for  the  difcharge  of  % 
rule  by  which  a  prohibition  was  granted,  unlefs  caufe 
fliewed,  to  the  confiftory  court  of  the  archbifhop  of  York, 
where  Mohon,  redor  of  the  church  of  South  Colling- 
ham  in  the  diocefe  of  York,  preferred  a  libel  againft  Ma- 
chiA  for  fubtradlion  of  ttthes*^  And  the  motion  for  the 
prohibition  was  grounded  upon  a  fuggeftion,  that  Machin 
lived  within  the  diocefe  of  Lincoln,  and  therefore  ought 
not  to  be  cited  out  of  the  diocefe  where  he  lived,  by  the 
a3  //-  8.  c,  9.  And  the  caufe  which  wks  fliewed  to  the 
touTt  to  difcharge  the  rule  was,  becaufe  Machin  had  lands 
within  the  diocefe  of  Yolk,  namely,  in  the  parifli  of 
South  Collingham  ;  for  the  tithea  of  corn  growing  upon 
which  lands,  Molton  libelled  in  the  confiftorv  court  of 
York  \  and  when  the  citation  was  ferved,  Machin  was 

7  there, 
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there,  tho*  he  lived  generally  within  the  djocefe  of  Liil« 
coin.  And  by  Holt  chief  juftice  ;  if  a  man  lives  within 
the  diocefe  of  Jt^  and  occupies  lands  in  the  diocefe  of  B^ 
if  he  fubtrads  tithes  in  fi»  he  may  be  cited  and  fued  ih^re } 
and  it  is  not  within  the  faid  ftatute  :  for  when  he  oc« 
capies-lands  in  £,  that  makes  him  ^o  inhabitaat  tbere« 
and  out  of  ihe  intent  of  the  fiatute  $  and  by  the  ftatitte 
df  the  32  f/.  8.  c.  7.  yi  2.  the  fuit  for  withholding  of 
tithes  in  exprefs  words  is  appointed  to  be^  before  the  ordi- 
nary of  the  place  where  the  wrong  was  done.    L,  Raptu 

45^-  534- 

Or  tbi  pUci  or  parijh]  It  fcemeth  that  the  words  (hoald 

be,  of  the  place  or  parifh. 

S.  14.  By  two  boneft  anifufficiint  witntffis  at  le0fl\  This 
claufe  was  made  in  favour  oi  the  clergy,  for  proof  to  be 
made  by  witnefles  \  which  they  had  not  at  the  common 
law.  But  if  the  fuggeftion  be  in  the  negative,  as  if  tba 
proprietary  of  a  parfonage  impropriate  fue  for  tithes,  and 
the  caute  of  the  fuggeftion  be,  tliat  the  parfonage  is  not 
impropriate ;  or  if  a  paribn  fue  for  tithes  of  lands  in  his 
parifli,  and  the  party  fue  for  a  prohibition  for  that  the 
land  lieth  not  in  that  parifli,  or  that  the  parfon  that  fueth 
for  tithes  was  not  induiSicd,  or  any  the  like  caufe  in  the 
negative  of  any  matter  of  hd  \  h^  (hall  not  produce  any 
witnefle^  by  force  of  his  branch,  becaufe  a  negative  can- 
not be  proved :  and  therefore  a  prohibition  upon  caufes 
in  the  negative  remains  as  it  wis  ac  the  commoo  law. 
2  /j^.  662.  V 

Proved  trui'\  It  is  fufficietit  in  this  cafe  that  enough  is 
proved,  upon  which  to  ground  a  prohibition,  though  the 
fuggeftion  be  not  (hewn  to  be  ilridly  and  wholly  true. 
So  where  the  fuggetlion  was  for  twenty  acres  of  pafture, 
and  as  many  acres  of  wood  in  lieu  of  titbe«,  and  ptoof 
%iras  only  made  of  the  wood  ;  or  where  the  fuggeAion  was 
for  wool  and  lamb,  and  the  witnefles  only  proved  as  to 
the  lamb;  or  for  a  hundred  acres,  when  there  were  only 
fixty ;  or  for  twenty  fhillmgs  by  way  of  moduj^  where 
the  fum  was  forty  (hillmgs  :  in  thefe  cafes,  the  proofs 
wen;  adjudgtd  to  be  fufficient,  becaufe  enough  was  prov- 
ed to  ihew,  that  the  court  chriftian  ought  not  to  hold 
plea  thereof.  But  if  proof  is  neither  made  of  the  oioduf 
laid,  nor  of  any  other  modus  \  then  the  fuggeftion  is  not 
proved.     Cihf.  699. 

As  to  the  clearnefs  of  the  evidence,  it  Is  fuiEcient  in 

this  cafe,  if  the  witneiTes  do  declare  as  to  the  matter  of 

the  fuggeftioA,  that  they  believe  itt  or  have  known  it  fo, 

i      ^  or 
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or  have  beard  it^  or  that  there  is  a  coinmon  fame  of  Jt. 

Gitf.  699. 

U^tthin  fix  M0nib^  If  there  ii  no  certainty  in  the  firft 
proof,  it  cannot  be  fuppHed  by  good  proof  aft«r  the  fix 
months ;  but  if  good  proof  is  made  within  the  time,  ic 
may  be  certified  after  the  time.     Gib/.  700. 

Six  months']  That  is,  fix  kalendar  months ;  and  not 
to  be  reckoned  by  t\*cnty-eight  days  to  the  month. 
2  Salk.  554. 

Si*  months  next  following']  Which  muft  be  computed 
from  the  tefte  of  the  writ ;  and  not  fix  months  in  the  t«rm 
time  only,  but  the  vacation  (hall  be  included  as  part  of  the 
time.     2  Salt.  554.     L.  Raym.  1172. 

Have  a  confultation  granted]  After  which  the  party  may 
have  a  new  prohibition  upon  the  fame  libel :  inaftyiuch 
as  the  fiaiuto  of  the  50  Ed.  3.  againft  prohibition  after 
confultation,  extends  not  to  thofe  confultations  for  defeA 
of  pfoof  within  fix  months,  but  only  to  confultations 
which  are  granted  upon  the  matter  of  the  fuggefiion. 
Gibf.  700. 

S.  1 5,  Contrary  to  the  ftatuie  of  Weftminfter  the  fecmd] 
Concerning  the  writ  of  iHdicavitf  given  by  that  liatute* 
2  In/i.  663. 

The  ftatutes  of  2,n\ax\\  cleri,  circumfpcSe  agatis,  fylva 
caedua]  All  which,  with  refpecSi  unto  tithes,  are  fpecified 
in  this  title.  , 

The  treatifeie  regia  prohibitione]  Which  is  that  which 
is  intitled  Frohibitio  fotmata  fuper  articuUs.  Vet.  Magn. 
Chart,  part.  a.  foL  7.     2  inft.  663. 

Nor  againft  the  Jiatute  of  the  i  Ed.  3.  c.  10.}  This  is 
mifprinted  ;  for  the  zQi  is  1  Ed.  3.  //.  2.  r.  1 1.  that  if  any 
fuit  be  in  the  fpiritual  court  againit  indidors,  a  prohibition 
f^oth  lie.     2  hfi*  663. 

[Contempt  of  the  procefs  or  definitive  feotence  of  the  [Conremptof 
ecclefiaftical  courts  in  fuits  for  tithes  may.be  punifhed  by  <^^*t  ror  tithes 
application  to  any  of  the  king's  honourable  council,  or  caUou"!/'*^'* 
lyeo  juftlces  of  the  peace  for  the  (hire  (Vid.  27  H.  8. 
c.  20.  ^  32  H.  8.  c.  7.  ftifra)  as  well  as  by  ecclefia(ii- 
cal  cenfurcs.] 

9.  By  the  7  &  8  W.  c.  6.     For  ihe  more  eafy  and  effee*  Suits  for  fmail ' 
tual  recovery  if  fmall  titheu  and  the  value. of  them ^  where  the  f«h«  before 
famefhali  he  unduly  Jubtra^ed  and  detainedy  where  the  fame  do  Macc7y  /  * 


(  yy  For  the  forms  of  procefs  upon  this  and  the  two  follow- 
ing ads,  fee  4  ^urh's  J.  F.  title  Citllf0. 

not 


I 
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mi  amnmi  U  ahui  the  ytmrlf  v^hu  if  f^Hj  fiiKwgs  frwm  §wf 
9fit  p*rfott ;  it  is  ena^id^  that  ail  pirfons  JbaU  weU  and  tndf 
Jit  out  and  pay  all  andfimgular  ibe  tithis  iommmfy  called /maB 
titbiSf  and  compofitions  and  agrgemmts  for  tbi  famt^  with  all 
efftrings  oblations  and  obveniions^  to  tbi  fivoral  roffors  vicars 
and  otbir  ptrfem  to  wbom  thif  ft»ll  bi  dm  im  tbeir  ftoeral  pa* 
Ttjhes^  according  to  tbi  rigbts  cujioms  and  pre/criptions  com- 
monly ufid  within  tbi  faid  parijbis  rffpg&ivily  :  And  if  any 
per  Jon  jhaU  frbtraii  or  tuithdraw,  or  <uiy  ways  fail  in  the  trui 
payment  of  fnch  fmall  titbit  offirings  oblations  obvomiiams  or 
compofitions^  by  tbi  fpaci  of  twinty  day^  at  m»fl  after  dgnund 
ibiTiof  \  ii  JbaU  hi  Inwftd  for  tbo  pi^fon  to  whom  the  fame 
fltall  bi  due^  to  maki  bis  complaint  in  writing  to  two  or  saon 
jufticis  of  tbi  pioci^  within  that  county  place  or  divifon  where 
the  fama  Jhall  grvw  dui^  neithgr  of  which  js^icis  is  to  bi  pa- 
iron  of  tbt  church  or  chapil  whence  the  faid  tithes  JbaU  arije^ 
nor  any  ways  interofied  in  fucb  tifbis  offerings  ailatiosss  ob^ 
ventions  or  compofitions  aferefaid^     (•  I. 

Jnd  onfuch  complaint^  the  faidjuftices  Jhall  funanan  in  writ' 

tng  under  tbeir  bands  and  feals^  by  reafonable  warnings  every 

fiub  pirfon  againfi  whom  fucb  complmnt  JhaU  be  made ;  and  af* 

ier  his  appearance^  or  upon  default  of  appearance^  the  faid 

warning  or  Jummons  being  provid  bifon  them  upon  oatb^  the 

faid  jujlicis  JbaU  procad  to  hiar  and  cUtermim  tbi  faid  cam'' 

plaint^  and  upon  tbi  proofs  rmdinces  and  tefiimonies  prpiuced 

before  them^  Jhall  in  writing  under  their  hands  and  fiab  ad* 

judge  the  cafty  and  give  fuch  reafonable  allowance  and  compen- 

fation  for  Juch  tithes  oblations  and  compofitions  Jo  fubtraGed 

or  withheld  as  they  JhaU  judge  to  be  jiiji  and  reafmahU^  amd 

alfo  fuch  cojls  and  charges^  not  exceeding  ten  JhiUings^  as  upon 

tbi  mirits  of  tbi  caufi  JbaU  appior  jufi.     f.  2* 

And  if  any  perfon  JbaU  nfuji  or  negleU^  far  the  fpaca  of 
ten  days  after  notice  given^  to  pay  or  fatisfy  any  Juch  fum  of 
money  ^  as  upon  fuch  complaint  and  proceeding  JhaU  by  two  fucb 
jujlices  he  adjui^ed  as  aforefaii  ;  in  every  fucb  cafe  the  can* 
flables  and  churchwardens  of  the  Jaid  parijh^  or  one  of  tbem^ 
Jhallhy  warrant  under  the  bands  and  Jeals  of  the ^  faid  jufHca 
to  them  dire^edj  dijlrain  the  goods  and  chattds  of  the  party  fa 
refujing  or  negle£ling'as  afore  faid  \  and  after  detaining  them 
[not  left  than  four  days^  nor  more  than  eighty  27  G*  2. 
c.  20.  J  in  cafe  the  faid  fum  fo  adjudged^  together  with  reafoa* 
able  charges  of  making  and  detainii^  the  faid  difireft^  be  mi 
tendred  or  paid  by  the  faid  party  in  the  mean  time^  JbaU  male 
pubtick  fale  thereof ^  and  pay  to  the  party  complaining  fa  much 
of  the  money  arijhig  byfucbjale^  as  may  fatisfy  tbi  faid  fam  fa 
adjudged^  retaining  to  tbimfehes  fucb  ttctfanablo  charges  for 

making 


moling  and  taping  thi  fatddifire/s  as  thi  faid  juftUes  /ball 
.  think  fit  [andalfo  deducing  their  nafonabU  charges  of  felling 
the  faid  difirefs  ;   returning  the  overplus  (if  any  fhall  be)  U 
tbi  owner  upon  demands     27  G*  2.  c.  20.J     f.  3. 

And  thi  faid  jyjiicei  fhall  hav4  power  to  admin jfier  an  odth% 
(.  4* 

Provided^  that  this  a&  fhall  not  ixtend  to  any  tithes^  obks^ 
tionSy  payments^  or  obveniionsy  within  the  city  of  London  or 
tibortiis  thereof  \  nor  to  any  other  city  or  town  corporate  where 
the  fame  are  fettled  by  a£f  of  parliament,     f.  5.  « 

And  no  complaint  fhall  he  heard  and  determined  by  the  faid 
jujiices^  unUfs  the  complaint  fhall  be  made  within  two  years 
ttext  after  the  times  that  the  fame  tithes  oblations  obventions 
and  compofitions  did  become  due*    T.  6, 

Provided  alfo^  that  any  perfon  finding  himfelf  aggrieved  by 
any  judgment  to  be  given  by  two  fuch  jufticesy  may  appeal  to^ 
the  next  general  quarter  feffions  to  be  held  for  that  county  or 
other  divifion  ;  and  thejuftices  there  fhall  proceed  finally  to  hear 
and  determine  the  matter ;  and  to  reverfe  the  fa'd  judg* 
ment^  if  they  fhaU  fee  caufe  ;  and  if  they  fhall  find  caufe  ta 
ienfirm  the  faid  judgment^  they  fhall  decree  the  fame  by  order 
of  feffions^  and  fhall  alfo  proceed  to  give  fuch  clfls  againfi  the 
appellant^  to  'be  levied  by  difirefs.  and  faU  of  the  goods  ^  and 
chattels  of  the  faid  appellant^  as  to  them  fhall  feem  juft  and 
reafonable*  And  no  proceedings  or  judgment  had  by  virtue  of 
this  a£iyft)all  be  removed  or  fuperfeded  by  any  writ  of  certiorari^ 
or  other  writs  out  of  bis  nwjefifs  courts  at  Weftcninfter,  or 
any  other  courts  unlefs  the  title  of  fuch  tithes  oblations  or  ob-' 
Ventions  fhall  be  in  quejlion.     f.  7* 

Provided^  that  where  any  perfon  complained  of  for  fub* 
tra£fing  or  withholding  any  fmall  tithes  or  other  duties  afore* 
faidy  fhall  before  the  jtfiices  to  whom  fuch  complaint  is  made^ 
infifi  upon  any  prefcription^  compofition^  or  modus  decimandi^ 
agreement^  or  titUy  whereby  he  ought  to  be  freed  from  pay^ 
ment'of  the  faid  tithes  or ^  other 'dues  in  quefiion,  and  deliver 
the  fame  in  writing  to  the  faid  juflices  fubjcribed  by  him  ;  and 
fhall  then  give  to  the  party  complainings  reafonable  and  fiffi" 
cient  fecurity  to  the  fatisfadiion  of  the  faid  jitfiicesj  to  pay  all 
fuch  cofts  and  damages^  as  upon  a  tricfl  at  law  to  be  had  for 
that  purpofe  in  any  of  his  majefiys  courts  having  cognizance  of 
that  matter  JbaU  be  given  agairjl  him^  in  caje  the  faid  pre* 
fcription  compofition  or  modus  decimdndi  fhall  not  upon  the  faid 
trial  be  allotoed  \  in  that  cafe^  the  faid  jufiices  fhall  forbear  to 
live  any  judgment  in  the  matter^  and  then  and  in  fuch  cafe^ 
the  party  complaining  JbaU  be  at  liberty  to  profeiuie  Jucb  perfon 
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for  hit  faii  fuitra&m^  in  any  vtbir  cauri  uAerg  hi  might  Am 
/tied  befori  the  making  of  this  a£l.     f.  8. 

And  ivery  pirjoh  who  /hall  by  virttti  tf  this  aQ  ohtA 
any  judgment^  or  again fl  wh^m  any  jud^mtnt  JbaU  it  tbiained^ 
befoTt  any  jujlices  of  the  p$ac%  out  of  filfioas^  fvr  fmatl  iitbes 
oblations  gbventions  or  compojitions^  Jball  cavft  or  procure  iht 
faid  judgment  to  bi  inroiled at  ihehe^ti  geht^ai ^aaittr ft^jtAh to 
hi  hitdfor  the  fa  id  county  or  other  divifion  $  and  the  ederi  of 
ibi  peaee  fhall  upon  the  tender  thereof  knr oil  the  fame,  amdjhoi 
not  receive  for  the  inrollnunt  of  itny  one  judgHuni  tffijr  fei  dr 
toward  iSeceeding  oneft>iUng\  and  the  judgmeni  fo  o^Md^ 
^nd  fatiifaGien  made  tf  paying  th)g  fun%  adjutiggd^  JhaU  be  4 
fo^d.bair  io  conclude  the  faid  rtdio'-s  vicars  tend  other  perfom^ 
from  any  other  remedy  for  the  jmd fmttH.  tithes  oUarioms  obvea* 
iions  or  t^mpofttionty  for  whiib  the  faid  judgmeni  vims  ob^ 
iaifted.    f.  9» 

Jnd  if  any  porfon  agoing  whoinfwch  judgfkent  :/bail  h  had^ 
Jhotk  nmovi  out  of  the  <ottnty  or  other'  dtvtfion  4nfofro  the  k* 
Vfing  of  the  fum  adjudged  \  the  juflicis  who  mesdo  the  jrndg^ 
Menty  drone  of  tb;m^  jhjU  etrtify^ihe fanie  under  hamdomd 
ftal  to  dnyjujfice  of  fuch  other  county  or  place  whkr'oin  thi 
JM  peffon  Jhalt  be  art  jnhtibttwrt  %  who  JhtUl^  hy  warrikst  irtl- 
ier  his  hand' and  feol^  to  he  Sre^ed  to  the  eonliahks  or  thmreh^ 
WordiHs  of  the  pad  or  one  of  them^  levy  the  fum  fo  W« 
judged  to  be  kviedy  upon  the  goads  and  chattels  of  fueh  ferfiet^ 
m  fully  as  thi  faid  other  jufiias  might  haivo  ddne^  ^  he  bed 
'M  removed  as  afsrefaid,     f,  ro. 

Aifd  the  jufUces  who  fikiil  hear  and  determine  amy  of  the 

matters  af or efaidy  Jhall  have  p^wer  to  give  oi/is^  mi  ejfoooekng 

ten  JhiltingSy  to  the  party  profoetttfd^    if  the^^  Jball  find  the 

iomptaiht  to  be  falfe  and  vexatiotti  i  to  be  kvidetin  inann&  and 

form  a f or f faid,     f.  12. 

And  if  any  per f on  fhaU  be  fed  for  any  thing  d^e  in  ibi  /*- 
icution  of  this  a£Iy  and  the  plaintiff'  in  fucb  fuk  JhaU  eUJcon^ 
tinue  his  afJion^  or  be  nm  fuit^  or  0  verdiii  pafi  eigaif^  buss ; 
fuch  perfon  JhaU  recover  dauble  eojis*     f.  1 3. 

Provided^  that  any  clerk  or  other  porf^  wbo  JbaO  begin 

any  fuit  for  recovery  of  fmall  tithes  Motions  or  obuentions^ 

not  exceeding  the  value  of  forty  JhiilingSy  in  bis  ttu^eji^^s 

court  of  exchequer^    or  in  any  the  Hclefiajiical  courts^  Jbji 

betve  jto  benefit  by  this  a6l  for  the  fame  tttatUr  for  wbxb  hi 

bath  fo  fued,     f.  14, 

Suit  for  qaikcri       10.  By  the  7  &  8  W.  c.  34.      Whereas  by  roafon  of  a 

tjtbcs  before        pretended  fcTUpli  of  confcitnct^  quakers  eh  refufe  to  fm  tttbes 

fMccT     '^*      ^"^  church  rates  ;  it  is  ena^fed^  that  whore  any  fuabor  /U/ 

'  rtfufi  to  pay  or  compound fjor  bis  groat  or  fmall  tMiS$  4r  to 


pof  any  tbunb  rahs^  it  fiaU  hi  ktiful  fir  iht  iw§  tfnH 
Juices  df  the  peace  of  the  Jame  comity  (ether  than  fu^h  j^ftice 
m  is  patren  ef  the  church  or  chapei  whence  the /at  J  tithes  flktll 
etrifty  er  atty  ways  inter ejled  in  thejaid  tithes)^  np$n  the  cem^ 
plaint  ef  any  parfon^  vicar^  ftkrmer^  er  preprieter  of  tithes^ 
ehurcbUfOrdtn  or  churthtoardens^  who  enght  to  have  receive 
wr  eeUe^  the  (amt^  hy  warraHt  under  their  bands  and  fegli^ 
i$  convene  before  tbim  fuch  4fuaker  or  qnakers  neghSting  or 
tefnfing  to  puy  or  eompound  for  the  fame^  and  to  extnniiu  npote 
oath  '(or  etfirmatimj  Hi  cafe  cf  the  examination  of  a  fuaJ^er) 
the  truth  and  fufHce  ^  the  jaid  compiaittt^  and  t9  afurtain 
widfiatt  ^ut  is  due  and,  payable ;  and  by  order  tender  their 
ifomds  and  feait  to  diredi  and^af^int  the  payinent  thereof,  Jo 
as  the  fum  ordered  do  not  ended  ton  pounds  :  and  upon  refu/al  • 
to  pay  actording^  to  fitch  order j  itJhaU  be  lauful  for  nny  om 

^^the  /aid  jtifticeT^  by  warrant  under  his  hand  and  feal^  ip 
vy.  the  fame  by  difinft  and  faie  of  the  goods  of  fuch  offender^  . 
'  /|//  executors  or  adminifiratert^  rendring  only  the  overplus  to 
him  or  iheWy  the  neceffdry  charges  of  dijirasning  bein^  thereout 
firji  deduced  and  aUotved  by  the  faid  juftice.     And  any  parfeyt 
finding  himjtlf  aggrieved  by  any  judgment  given  by  fuch  ttm 
jnfiices^  may  appeal  to  the  next  general  quarter  fj/i^ns  to  be  held 
for  the  c^nty^  ridings  city^  iiherty^  or  town  corporate ;  and 
tht  juftkes  there  fbctll  proceed  finally  to  hear  and  determine  the 
fttatter^  and  to  rever/e  the  Jaid  Judgment^  iftheyjee  caufe  i^    - 
and  if  they  Jhall  find  cauje  to  continue  the  Jatd  judgment,  thfy 
Jhailthen  decree  thr  fame  by  trder  offeffions^  and  Jhall  aljo.pro" 
ceedip  give  fuch  cfls  agatnft  the  appeUant^  to  be  levied  by  dijlrefs 
atndfale  of  ihegaods  and  chattels  of  the  faid  appellant^  as  to 
4hcm  fi>aii  fern  jufl  bud  renfonabU.     And  ho  proceedings  at 
judgmefM  had  by  virtue  of  ibis  ail,  Jhall  be  removed  or  fuper^ 
fedad  by  any  writ  of  certiorari  or  other  writ  ou\  of  his  majejifs 
^ottrts  at  Weftmiofter,  or  any  other  court  wbatforoer^  dideft 
the  title  effiuh  tithes  Jhhll  be  in  qaflian.     f.  4. 

provided^  that  in  cafe  any  fuch  appeal  he  made  as  aforefaidf 
see  warram  4tf  di/hrefs  Jhall  be  granted^  ttntil  after  Juch  appeal 
he  eletermined*     i*  ^ 

And  by  ttie  1  G.  ft.  9.  c.  6.  The  lih  remedy  Jhall  be 
had  agdiri^  any  quahor  or  quakers^  for  the  reoovering  of  any 
tithes  ar  rates^  or  any  cujlomary  ar  other  rights  dues  or  p^y^ 
pients,  belonging  te  any  church  or  thapel^  which  of  right  by 
law  and  cufiom  ought  to  be  paid^for  thefiipend  or  matntenofsce 
'  of  amy  minister  or  curaU  Relating  in  any  chterch  or  cbapeLi 
and  any  two  or  more  juflices  of  the  peace  of  the  fame  county 
or  place  (vfbir  rhan/ttch  jaftrce  as  is  patron  of  any  church  -or  ^ 

chapel  or  any  ways  intere/led  in  the  fatd  tithes),  upon  com- 
,plaint  ef  nny  parfofi  vicdr  curate  faraur  or  proprietor  of  fuch         ' 
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fhbiSf  or  any  churehwardtn  er  cbapdwariin<^  $r  'tibtr  per^ 
fin  who  9Ught  to  bavi  receive  or  coiieS  any  fucb  titbes  rates 
dues  9f  payments  as  aferefaid^  are  autborized  and  required  t§ 
Jummon  in  writing  under  tbeir  bands  and/eais^  by  reafinabk 
warnings  fucb  quaker  or  quakersy  again/I  wbomfucb  cnnplatai 
/ball  he  made  ;  and  after  bis  or  tbeir  appearance^-  9r  upen  di" 
fauit  of  appear ame^  tbe  faid  warning  or  fummons  being 
proved  before  them  upon  oatb^  to  proceed  to  bear  and  diter^ 
mine  the  faid  complaint ;  and  to  make  fuch  order  therein  ess  in 
tha  aforejaid  a£l  is  limited ;  and  aifo  to  order  fucb  cofls  and 
charges  as  tbeyjball  think  reafonahle^  not  exceeding  tenflnlUngs^ 
as  upon  the  merits  of  tbe  caufefball  appear  juft  .*  which  ordtr 
fhall  and  may  be  fo  executed^  and  on  fucb  appeal  may  bo  re* 
verfed  or  affirmed  by  the  general  quarter  feffsmsy  with  fstcb  cofls 
and  remedy  for  the  fame  \  and/kail  not  be  rem^^ved  into  any 
other  courts  unlefs  the  titles  of  fucb  titbes  dues  or  payments 
fboll  be  in  queftion  ;  in  like  manner  as  by  the  afortfaid  oU  is 
limited  and  provided,     f>  2* 

And  by  the  27  G.  2.  c.  20.  which  diredeth  in  what 
manner  diftrefles  Ihail  he  made  by  jufticca  of  tbe  pcace^ 
and  which  gives  to  the  juftitee  power  to  order  the  goods 
diftrained  to  be  kept  for  a  ceruin  time  before  they  be  fold, 
and  gives  power  aifo  to  the  officers  making  the  diftrefs  to 
dedu6l  their  reafonable  charges^  it  is  provided^  that  the 
fame  (ball  not  extendi  to  alter  any  provifions  relattng  co 
diiirefies  to  be  made  for  the  payment  of  titbes  and  cborcb 
rates  by  the  people  called  quakers,  contained  ia  the  ads 
of  the  T  isfilV.  c.  34.  and  the  i  G,Jl.  2.  c*  6. 

In  the  cafe  of  the  King  againft  Roger  WakefieU  and 
others,  H*  3 1  G.  1.  (z)  An  order  of  two  juftices  was  made 
againft  thrte  perfons  being  quakers,  on  the  i  G.Jim  a. 
Cn  6.  for  the  payment  of  certain  cuftoroary  payments, 
called  Chapel  Salary^  to  the  reverend  Mr,  Smithy  curate  of 
the  chapel  of  Burnefiead  in  IVeftmorland^  where  the  faid 
quakers  had  eftates  chargeable  with  the  faid  payments. 
On  appeal  to  the;fei&ons»  the  order  was  confirmed.  Tbe 
quakers  moved  for  a  certiorari,  and  tho'  caufe  was  (hewn 
againft  the  iiTuing  of  it,  yet  a  certiorari  was  granted ; 
and  the  return  was  fifed,  and  exceptions  were  taken  to 
it,  and  argued  at  the  bar.  Lord  Mansfield  chief  juP- 
tice  delivered  the  opinion  >of  the  court:  That  tbe  cer- 
tiorari ought  not  to  have  ifliied  at  all;  that  the  return 
ihould  be  taken  off  tbe  file»  and  all  proceedings  tbereoa 


(a)  5.  C.  I  Burr.  485, 

faH 


fall  to  the  ground,  and  that  the  orders  of  the  juftices  and' 
fefliont  fhould  be  remanded.     The  order  of  the  juftices 
(beobferved)  was  made  on  the  ftatute  of  the  i  G.  fi.  7» 
c,  6-  which  extends  the   7  &f  8  /f,  <•.  34.  concerning 
tithes,  to  all  cuftomary    payments   due    to  clergymen, 
Thefe  two  adis  are  to  be  taken  together  as  lOne  law. 
They  were  intended  for  the  benefit  of  the  quavers;  to 
prevent  their  being  liable  to  expenfive  fuits  for  refufmg  to 
pay  tithes  upon  fcruples  of  confcience,  by  giving  an  ap* 
parent  compulfory  method  of  levering  tithes  and  other  cuf- 
Comary  payments  in  a  fummary  way.     This  proceeding 
cannot  be  removed  by  certiorari,  unlefs  the  title  to  the 
cuftomary   payments  cpmes   in   queftiun :    And  on  this 
provifo    the    prefent    queftion    arifes.       The    affidavits 
read  on  the  oHginal  motion  for  the  certiorari-  fet  forth^ 
that  before  the  juftices  and   the  feffions  the  defendants 
controverted  the  right  of  the  curate  to  thefe  cuftomary      , 
payments.      The    affidavits    againft   the  certiorari    fay, 
that   thefe  payments   have  been  paid  from  time  imroe* 
morial ;    that  no   inhabitant  ever  difputed   it    but  thefe 
quakers  }  that  they  have  enjoyed  the  mefluages  but  a  few 
years,  and  that  the  former  inhabitants  never  difputed  the    ^ 
right  of  the  parfon.     Taking  rhefe  affidavits  together,  it 
is  clear  that  the  quakers  controverted  the  right  to  the  cuf- 
tomary only  as    all   quakers  controvert  the  payment  of 
all   dues  to  all  clergymen    upon  fcruple  of  confcience, 
which  is  the  cafeiJire<^ly  within  the  ad,  and  the  proceed- 
.  ing  muft  therefore  follow  the  diredions  of  the  aft.     The 
quakers  themfelves  have   acknowledged   the  jurifdiftion 
of  thejuftices,  by  appealing  to  the  feffions:  whereas  had 
they  intended  to  difpute  the  title  to  thefe  cuftomary  pay* 
■ments,  they  would  at  firft  have  removed  the  order  of  two    ' 
jufiices    by   certiorari.      The  only   difficulty    remaining 
arifes  from  the  return  being  already  filed.     But  there  are 
feveral  inftances  of  this  court's '  fuperfeding  a  certiorari 
after  the  return  &led  :  As  where  an  order  of  juftices  is 
removed,  and  it  appears  upon  the  return,  that  the  parties 
had  a  right  to  appeal  to  the  feffions,  and  that  the  time  for 
appealing  was  not  expired  when  the  certiorari  iflued ;  in 
fuch  a  cafe,  this  court  fuperfedes  the  writ  of  certiorari, 
quia  improvidi  emanavit.     The  fame  muft  be  done  in  the 
prefent  cafe. 

If.  Tithes  being  fet  out,  or   fevered  from   the  nine  Tithes  fevered 
parts,    become   lay   chattels.     Upon    which   foundation,  to  be  fuH  for  in 
when  the  tithe  of  corn  was  fet  out  io  ihcaves,  and  the  coum^nJy!^ 
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paribn  wouU  not  uke  ir,  byt  pnyed  remedy  in  the  fpi- 
rilu^l  court,  a  prolvibicion  was  granted,  And  wben  a 
fequ^ration  was  prayed  in  th^  ccmpoiai  courts,  of  tubes 
not  fet  outv  the  right  of  whic^  was  in  coDtroverfy,  th« 
party  was  told,  hU  recjueft  had  been  reafon?ble,  if  they 
had  been  fevered  fiom  the  nine  pares.  For  the  fame  rea- 
fpi,  if  after  feverance  they  are  carried  aw^y  by  a  dranger, 
the  remedy  is  in  the  temporal  courts ;  but  otherwife  if 
they  are  carried  away  by  the  owner :  becaufe  hia  frtting 
them  OHti  in.  order  to  carry  them  aw9y,  h  a  fraudulent 
fctting  oMt. '   Gitf.  689.  (a) 

And  judgment  of  praernunire  hath  been  given  againft  a 

Inan  for  fuing  in  the  fpiritual  court  fgr  tithes,  alled^ing 

the  lame  to  be  fevered  from  the  nine  parts.     3  l»fi.  12|. 

8oit  for  tithci  12.     Notwithftanding  all  tbeie  (latutes,  tithes    (if  of 

ia  ihe  court!  of   amy  confiderable  v^lue)  are  now  generally  fued  for  in  the 

*1«*/*  courts  of  equity  by  £ngli(b  bill,  and  for  the  moft  part  in 

the  exchequer  chamber ;  but  not  upon  the  flacute  fpr 
treble  or  double  value  :  for  there;  can  be  no  fuit  in  equity 
for  the  recovery  of  the  double  or  trebly  valu^.  /SF^ffs^ 
k.  a.  c.  2.    Vin.  Difmeifi.  M.  b.  U) 

13-  If 


{a)  See  BiaekhviU's  cafi,  Cro.  EU%  607.  (^  843. 

\h)  The  coort  of  eicheqaer  hath  an  original  and  complete 
jurifdi^oD  orer  tithes,  and  will  decree  an  account  afi«l  pay* 
snent  of  the  arrears  of  the  pi.  X«w'  100.  The  fame  relief 
may  be  bad-  by  a  bill  filed  in  the  court  of  chancery.  Ad4 
Inhere  the  title  to  titbe«  is  clearly  made  out,  altbough  not 
fupported  by  pofftinony  thefe  courcs  will  decree  an  accoonc, 
without  an  iffue.  f^gon  v.  Struit,  2  Aitfi.  601.  But  where  a 
modus  or  dompoiition  real  is  pleaded  aod  ^]pported  by  rea* 
fonable  evidence,  it  is  their  pradtice  to  dire^  an  i^ae  at  law 
before  they  xiecree  againft  the  common  law  right  of  the  parfon, 
Svch  ilTtfe  from  tbe  6oart  of  chancery  is  tried  io'the  kifi§*a 
beach  or  common  pleas,  and  ifrom  the  exchequer  on  the  Ui^r 
fide  of  the  fame  courts  Bat  tis  entitle  the  tithe  owqer  to  the 
relief  of  a  court  of  equit*,  he  mail  make  out  a  fubftantial  calc 
^  fubtra^ion,  ioc  a  mvialaDiCOixeAae/s  in  fettiug  oat  the 
tithe  of  wool  for  which  amends  had  been  tendered,  and  the 
non-payment  of  Rafter  does  which  were  never  demanded, 
were  not  held  fufHcient  to  prevent  a  bill  from  being  difmiA^d. 
2  Jftfi,  493.  Baker  v.  Jthil,  If  a  bill  pray  an  account  of  tkp 
•iingle  value  of  the  tithes,  it  is  a  waiver  of  .the  penalty  of  tieble 
value,  and  an  injundion  will  be  granted  againft  fqing  Sm*  it. 
JB^ilv,  Rads  Bunb.  193.   W-U  v.  l¥mU^^^  i  A^^.  top.    Is  a 

bill 


I  J.  If  the  incumbent  dicih,  his  executor  ip^y  recover  Inwmbcjit 
the  liibcs  wh'ch  ^c^camc  due  in  the  (eft<»(or*s  Kfc  time;  *'*"** 
but  he  is  not  entitled  tu  the  treble  value  upon  the  fiatut^. 

VIII.  Tithfs  in  London. 

,  In  the  fcveral  afls  of  tfie  27  H  8  f,  20.  32  W.  8* 
c  7.  2  {^  J  i:V.  6.  c.  13.  and  7  £^  8  fV.  c.  6.  there*  19 
a  provifo,  that  no  hing  therein  (hail  extend  to  the  city  of 
LcndoH^  concerning  any  tithe,,  ofFering^  or  o  her  eccle« 
fiaftical  duty,  grown  and  due  to  be  paid  within  the  faid 
city  i  becaufe  there  is  another  order  made,  for  the  pay-  ' 
merit  of  tithes  and  uiher  duties  there. 

Which  order  is  as  followeth  :  It  appeareth  by  the  re- 
cords of  the  city  of  Lordon,  that  Niger  bifliop  of 
L(  ndon,  in  the  13  Hen.  3  made  a  conflitution,  in  con- 
firmation of  an  ancient  cuftom  formerly  ufed  time  out 
of  mind,  that  provifion  (hould  be  made  for  the  nfinifteri 
of  London  in  this  manner }  that  is  to  fay,  that  he 
who  paid  (he  rent  of  20s.  for  his  houfp  wherein  he  dwelt, 
fhould  cffer  every  funday,  and  every  apoftIe*s  day  whereof 
the  evening  was  faftcd,  one  halfpenny  \  and  he  that  paid 
bur  10  s.  rent  ye^irly,  (hould  oi^er  but  one  farihing:  all 
u>hich  amounted  to  the  proportion  of>2  s.  6d.  in  the  pound, 
for  there  we>^  52  fundays,  and  8  apofiles  days  the  vigtl^ 
of  vihich  were  failed.  And  if  it  chanced  tha(  ope  of  the- 
^podles  da)s  ftll  upon  a  funday,  then  there  was  hut  one 
halfpenny  or  farthing  paid  ^  fo  that  fotnetimes  i(  fell  put 
to  be  fomewhat  Ids  than  2  s.  6d.  in  the  pound. 

And  it  appears  by  the  book  cafqs  in  the  reign  of  Ed- 
ward the  thud,  that  the  provifion  made  for  the  minifters 
of  London,  was  by  offerings  and  obventinna ;  albeit  the 
particulars  aie  not  afljgred  there,  but  mu(l  be  underftood 
Recording  to  the  former  ordinance  made  by  Niger. 

Aqd  the  paytnent  of  2  8    6  d.  in  ttie  pound  continuing  . 
until  the   13  Ric.  2.  Arundel  archbi(hnp  of  Canterbury 
ihade  an  ix^>1aiution  of  Niger's  conftiiution,  and  thruft 
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bin  for  tithes  in  the  exchequer,  the  court  decrees  paymeiit  of 
tithes  to  the  time  o^  the  (Hog  of  the  bill  ;  io  chancery,  tp  the 
time  of  the  decree.  2  P.  Wms.  463.  3  JtL  590.  But  in 
Cbamhirlaimv.  Nt^ti^  the  houfe  of  lords  went  farther,  and 
ovdcLred  that  the  lithts  fhoald  be  concittued  to  be  paid  infwtmre. 
2  F.  Wm*.  463.  in  n,  and  1  Br9,  P.C.i^j. 
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upon  the  citizens  of  London  two  and  twenty  more  faints 
days  than  were  intended  by  the  cOnftitution  made  by  Ni- 
ger ;  whereby  the  offerings  now  amounted  unto  the  fum  of 
3  s«  5  d.  in  the  pound.  And  ther^  being  fome  reluAation 
by  the  citizens  of  London,  pope  Innocent,  in  the  5  Hen.  4. 
granted  his  bull,  whereby  Arundel's  cxplaoation  was 
confirmed.  Which  confirmation  (not withftanding the  dif- 
ference between  the  minifters  and  citirens  of  London, 
about  thofe  two  and  twenty  faints  days  which  were  added 
to  their  number)  pope  Nicholas  alfo  by  bis  bull  did  con- 
firm in  the  31  Hen.  6.     '    ' 

Againft  which  the  citizens  of  London  did  contend 
with'fo  high  a  hand,  that  they  caufed  a  record  to  be  made, 
whereby  it  might  appear  in  future  ages,  that  the  order  of 
explanation  made  by  the  archbifhop  of  Canterbury  was 
done  without  calling  the  citizens  of  London  unto  it,  or 
anycoi^fent  given  by  them.  And  it  was  branded  by  them 
as  an  order  furreptitioufly  and  abruptly  obtained,  and 
therefore  more  fit  to  have  the  name  of  a  defirudory  than 
a  declaratory  order. 

Neverthelefs,  notwithflanding  this  contention,  the  pay* 
menC  fcemeth  to  Jhave  been  moft  ufually  made  according 
to  the  rate  of  3  s.  5d.  in  the  pound*  For  Liodwood  who 
writ  in  the  time  of  Hen.  6.  in  his  provincial  con(!itutions 
debating  the  queftiorf,  whether  the  merchapts  and  artifi- 
cers of  the  city  of  London  ought  to  pay  any  tithes,  ibew* 
eth,  that  the  citizens  of  London,  by  an  ancient  ordi- 
jiance  obferved  in  the  faid  city,  are  bound  every  Lord's 
day  and  every  principal  feaft-day  either  of  the  apoflles  or 
otbers  whofe  vigils  are  failed,  to  pay  one  farthing  for 
every  10  s.  rent  that  they  paid  for  their  houfes  wherein 
they  dwelt. 

And  in  the  36  Hen.  6.  there  was  a  compofition  made 
between  the  citizens  of  London,  and  the  minifters,  that 
a  payment  Ihould  be  made  by  the  citizens  according  to  the 
race  of  3  s.  5  d.  in  the  pound  :  and  if  any  hpufe  were  kept 
in  the  proper  hand  of  the  owner,  or  were  demifed  with- 
out refervation  of  any  rent  $  then  the  churchwardens  of 
the  pariOi  where  the  houfes  were,  ihould  ta  xiawa  a  rate 
of  the  houfes,  and  according  to  that  rate  payment  (hould 
be  ma3e, ' 

After  which  comf>orition  fo  made^  there  was  an  aft 
of  common  council  made  in  the  14  £dw.  4.  in  Lon* 
don,  for  the  coniicmation  of  the  bull  granted  by  pope 
Nicholas. 

Bnt 
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Bttt  the  citizens  of  London  finding  that  by  the  com* 
iDon  laws  of  the  realm,  no  bull  of  the  pope,  nor  arbitrary 
Compofition,  nor  a£t  of  common  council,  could  bind  them 
in  fuch  things  as  concerned  their  inheritance ;  they  (till 
Wrcftled  with  the  clergy,  and  would  not  condefcend  to 
the  payment  of  th^  faid  1 1  d.  by  the  year,  obtruded  upon 
them'  by  the  addition  of  the  two  and  twenty  faints  days : 
whereupon  there  was  a  fubmiffion  to  the  loH  chancellor 
and  divers  others  of  the  privy  council  in  the  time  of  king 
Hen.  8, ;  and  they  made  an  order  for  the  payment  of  tithes 
iccording  to  the  rate  of  2  s.  9  d,  in  the  pound  ;  which 
order  was  firft  promulgated  by  a  proclamation  made,  and 
afterwards  efiablilhed  by  an  aft  of  parliament  made  in  the 
27  //.  8.  r.  21.  intitled,  *<  An  a£t  for  the  payment  of 
*^  tithes  within  the  city  and  fuburbs  of  London,  until 
^*  another  law  and  order  iball  be  made  and  publilhed  for 
««  the  fame."     PriviUgia  Londini,  456,  7,  8. 

And  ten  years  after  this  another  law  and  order  was 
made,  by  the  ilatute  of  the  37  H,  8.  f.  I2«  as  followeth ; 
Where  of  late  time,  contention  ftrife  and  variance  hath 
rifen  and  grown,  within  the  city  of  London  and  the  H* 
bertles  of  the  fame,  between  the  parfons  vicars  and  cb-  ^ 
yates  of  the  faid  city  and  the  citizens  and  inhabitants  of 
the  fame,  for  and  concerning  the  payment  of  tithes  ob« 
lations  and  other  duties  within  the  faid  city  and  liberties; 
for  appealing  whereof,  a  certain  order  and  decree  was 
made  thereof,  by  the  moft  reverend  father  in  God  Thomas 
archbifliop  of  Canterbury,  Thomas  Audley,  knight^ 
lord  Audley  of  IVaUUn^  and  then  lord  chancellor  of 
England  now  de ceafed,  and  other  of  the  king's  moft  ho* 
nburable  privy  cpuncil ;  and  alfo  the  king's  leiteri^  patents 
and  proclamation  was  made  thereof,  and  direfted  to  the 
faid  citizens  concerning  the  fame;  whereupon  it  was  af« 
ter  enaded  in  the  parliament  holden  at  Weftminfter  by" 
prorogation  the  fourth  day  of  February  in  the  twenty* 
feventh  year  of  the  king's  moft  noble  reign,  that  the 
citizens  and  inhabitanss  of  the  fame  city  fliould,  at  £aiter  ' 
then  next  following,  pay  unto  the  curates  of  the  faid  city 
and  fubufbsy  all  fuch  apd  like  fums  of  money,  for  tithes 
oblations  and  other  duties^  as  the  faid  citizens  and  inha* 
bitants  by  the  order  of  the  faid  late  lord  chancellor, 
and  other  the  king's  moft  honourable  council,  and  the 
king's  faid  proclamation,  paid  or  ought  to  have  paid  by. 
force  and  virtue  of  the'  faid  order  at  Eafter  in  the  year 
1535;  and  the  fame  payments  fo  to  continue  from  time 
to  timCj  until  fuch  time. as  any  other  order  or  law  fhould 
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b«  in^de  by  the  king  and  th^  i^  ^nd  tt^rty  perfom  bj  Ac 
l^ing  to  be  nainied,  a»  w«ll  for  tb/e  full  eftfbbfkqH^nf  con- 
ftifk\n%  tb«  payrnciu  of  all  tiibaes  oblations  and  other  diH 
^ief  of  the  inb^bicdnts  within  the  (aid  city  fuburbs  aod  li- 
berties of  the  fame,  as  for  the  majjiiipg  of  other  cede-* 
fiaftical  lavyfi  of  this  r^in^  of  England ;  '^nd  dx4t  evctj 
perfon  defying  to  pay  as  is  aforefaid,  ibould  by  the  coin« 
maQimtfii  of  ihp  mjiyof  of  ]Loodon  for  the  tiqie  beifig, 
be  comnaitted  to  prifon,  tberf  to  fepiain  uqtil  fucb  time 
as  he  (hould  b^ve  agreed  with  the  curate  for  k*^  faifl  ti&hci 
p^l^tions  aod  other  duties  as  is  ^focetaid,  as  in  ihe  iaid 
^&  mure  pUinly  ^ppeareth :  fii^ce  vyhich  a£|i,  4ivera  va- 
riances contentions  and  ftrifcs  s^re  fiev^ly  ariff  i^  ^Qd  groiys, 
betv^ceiY  the  faid  parfoas  i^icars  ainfj  CMratfs  apd  the  (aid 
fiti^ns  ai|d  inbabitaots»  tpuching  the  payipi^nt  of  the 
fitbps  ob)a(iofw?nd  oth^r  4u|ie£,  by  reafoq  of  cerfaip  w^rds 
and  terms  fpecified  in  the  faid  orderi  which  afe  not  b 
plainly  aid  fully  fet  fp'th,  as  it  thought  conv/eaieRt  ^nd 
ineettpbei  for  ^pprafing  whcie<>f,  9s  wpl|  thp  £sid  psp- 
(bns  vicars  apd  ciirates,  as  the  fai4  citizens  an^  JRbj|bic» 
ants,  have  p  inprootitied  apd  put  tt^i^felyes  ip  ftind  to 
fi4ch  order  and  decree  touching  (he  preiKifcs,  as  fball  be 
fltade  by  the  faid  right  fcvcrcnd  father  ir>  Gcid.  4od  the 
feveral  other  peifons  here  under  mentioned,  for  a  final 
fnd  and  cpnf;l)4rinn  to  be  b^d  and  made  tpuching  the  p«e* 
mifcs  for  ever ;  And  (o  the  infeot  to  have  a  fu!l  pesce  aod 
fCxitOt  end  betwe<  n  the  faid  pjr|icf,  their  heirs  aad  be* 
c«fibiS|  topchtng  tiV  fdiJ  tiihes  oblations  and  oiber  duties 
forever^  it  i$  epa<9ed;  \h*i  fuch  end  qrdcf  apd  dir^^<M 
as  ihall  be  ft>ad^  by  the  torenamed  ^rchbiJbop  afid  tbe  4* 
veral  other  pcrfons  a^  afurtfaid,  or  aqy  fix  of  tbein,  before 
the  fkid  day  of  March  next  enfuing,  coQceraiAg  the  pay- 
n^ot  of  tithes  oblations;  and  other  duties  ivitbin  tbe  fi^id 
fly  and  the  liberties  thereof,  an4  inrolled  pf  re^ofd  io 
Ihe  high  court  of  chancefy,  ihall  O^pd  remiq  apd  be  at 
fi»  a£t  of  (t^iliapient,  and  (hall  bind  a^  ^eli  all  eifia^i^ 
ant  inhabitants  of  the  faid  ctiy  apd  iibprties  for  tb^  lime 
)>eing)  as  the  faid  parfons  vicars  curaus  aod  tk»eif  fuc* 
cefiurs  fpr  ever,  according  tp  the  e(fe^  ptirppft  aod  en* 
If^pt  of  the  f^id  order  and  dccrf&e  fp  to  be  Q\fde  aA4  ior 
rolled  i  and  that  every  perfoo  defying  to  pay  afiy  pf  his 
citb^s  oblations  or  ofher  duties,  ^oiyrary  cp  the  faiii  de- 
cree fo  to  be  tpade^  ft^ll  by  the  ^awimidiiient  pf  the 
mayor  of  London  fof  the  tim^  being,  atid  io  bis  default 
or  neghgence  by  the  lord  cbapceilor  of  Englain)  fiar  die 
line  beipg;  be  coininitt.ed  to  prifop,  (l)oe  10  rc«|aw 
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Whi.ch  decree  in9<3e  la  purfuance  b.ereof  U  as  fo}- 
loweth  :  vi^« 

( I )  >/i  touching  the  payment  of  tithes  in  tbi  city  of  Loa- 
doo,  fnd  the  (ibertio  of  the  fume^  It  is  fuUy  ^rdired  and  de^ 
creed  by  the  mofi  reverend  father  in  Qod  T  honors  archbijhop  $f 
Canterbury  frimaU  ^nd  mt'trcfotitan  of  England,  Thumaf 
UrdVIxyqxhtfiyf  lord  ebancell»r  af  F.w^^nd^  Wiljram  lord 
St.  John  prejident  of  his  majeflyscQuncil  and  lord  great  mafter 
pf  his  majejiys  boufeholds  J<>hn  lord  Ruflcl  lord  p^ivy  /oal^ 
Edward  /<?r/^/"  Hertford  hrd  great  chamberlain  ^/'Englandy 

iohn  vifc^u^i  Lifle  high  admiral  of  England,  Richard 
ifter  knight  chief  jkjlic^f  oflLt\^\ziid^  ^nd  Roger  Cbolnicl|f 
knight  chief  baron  of  his  maje/ly*s  fxcbfquer^  this  fwenty* 
faurth  d^  if  Fibn^^ry  in  the  year  ^f  our  lord  1 545,  accord^ 
ing  to  the  ftatuto  in  fuch  %afy  lately  provided^  th(jt  the  citizens 
^d  inhabitants  of  the  fat  d  city  and  liberties  thereof  fort  he  timo 
bfi^i  /hall  yearly  wtihout  fraud  or  covin  for  over  pay  their 
tit  his  tQ  the  par  Jons  vicars  and  curates  of  the  /aid  city  and  their 
fucc^ors  for  the  time  heing^  after  the  rate  hereafter  folloi^ing^ 
that  is  to  w/r,  Ofev  ry  los.  rent  by  the  yeqr^  of  all  houjejs 
/hops  warehoufes  collars  fiables  and  tvo^y  of  thom^  within  tb$ 
faid  citf  and  liberty  thereof^  l6id,  4nd  ef  every  %qs,  r$nt 
by  thi  year  1  u  9  ^*  i  and  fo  ab'^ve  the  rent  of  %o  i.  by  the  year 
a/cending  from  10  J.  to  10  s.  according  to  the  rate  aforf^ 
/did. 

(2]  Item9  thpt  where  any  leafe  is  or  /holl  be  made  of  any 
dwelling -hQufe  or  houfs^  /hopsy  warehoufes y  cellar Sy  or  /tables^ 
or  any  of  them,  by  fraud  or  covtn^  refer  ving  le/s  nnt  than  hath 
been  accu/lomed  or  is.\  or  where  any  fuch  leafe  /hall  bo  made 
without  uny  rent  refit  ved  upon  the  fame ^  by  reafon  of  any  fine 
or  income  paid  beforehand^  or  by  any  other  frqud  or  covin  ;  in 
every  fuch  ca/e^  the  tenant  or  farmer  /hall  pay  for  his  tithes  of 
the  famt^  f*fter  the  rate  aforefaidy  according  to  the  quality  ^ 
Jucp  rents  as  the  fame  were  lafl  let  ten  for  without  fraud  #r 
coifin  before  the  making  of  fuch  leafe. , 

(3)  Item,  that  evay  owmr  or  inheritor  of  any  ehvelling 
boufe  or  houfesy  /hops^  warehoufes^  cellar s^  or  Jiables^  inhabit" 
isilg  or  occupying  the  fame  hinfclf^  /hall  poty  ^after  fuch  tate^ 
according  to  the^quantity  of  fuch  yearly  rent  as  the  fame  was  lafi 
Utten  fory  vnthout  fraud gr  covin. 

(4)  Item,  if  any  perfoH  bath  iaien^  or  hereafter /hull  take 
any  meafe  or  man/ion  place  byjeafi^  ajid  the  ktker  thereof  bis 
executors  or  a/fignsy  doth  or  /ball  inhabit  in  any  pat  t  thereof, 
and  bath  within  eight  years  Ipjlpafl  before  this  order ^  •r  bero'^ 

after 


5s6  %it\^ts: 


ifitrJhaUht  dtit  iht  reftdui  of  the  fami\  in  futh,  iafe^  the 
frincifMlfarmir  ir  farmers  or  firji  taker  or  takers  thereof^ 
their  executors  ^'affigns^  fbati  pay  their  tithes  after  thi  rati 
ahovefaidj  etccording  to  the  quantity  of  their  rent  hy  the 
year. 

(5]  And  if  any  perfon  fhall  take  divers  manfim  bimfes^ 
fhopi^  warehoufus^  cellars y  or  Jiahlet  in  one  leafe^  and  fliaU 
let  out  one  or  more  of  them,  and  fhall  keep  one  or  more  in  his 
own  hands,  and  inhabit  in  the  fame ;  the  f aid  taker,  end  bis 
executors  or  offigns^  fhall  pay  thfir  tithes  after  the  rate  ahove^ 
faidy  according  to  the  quantity  cf  the  yearly  rent  of  f neb  man" 
Jim  boufes  or  houfe  retained  in  his  own  hands ;  and  bis  nffig* 
nees  of  the  reftdue  of  the  faid  manfton  houfe  or^houfes^  ^dl 
pay  their  tithes  after  the  rate  ahovefaidy  according  to  the  quan^ 
tity  of  their  yearly  rents, 

(6)  Item,  if  fuch  farmer  or  farmers^  or  his  or  iieir 
^Jpg^^9  rf  o^  manfton  houfe  or  boufes,  warebomfesy  /bops, 
eellarsy  or  Jiahles,  hath  (ft  any  time  within  eight  years  Ufi 
pafl,  or  fhall  hereafter  let  over  all  the /aid  manfton  baufe  or 
boufes  contained  in  his  or  their  leafe^  t9  one  or  more  ptrfens  \ 
the  inhabitants,  leffees,  or  occupiers  thereof^  fhall  pay  their 
tithes  after  the  rate  of  fuch  rents  as  the  inhabitants,  Uffees,  or 
occupiers,  and  their  affigns  have  been  orfhaU  be  charged  tviibal^ 
tuithout  fraud  or  covin. 

(7]  Item,  if  any  dwelling  houfe  within  eight  years  lafl  pafi 
was,  or  hereafter  fhall  be  converted  into  a  wareboufi,  ftore* 
boufo,  or  fuch  like ;  or  if  a  warehoufe,  floreboufoy  or  fmcb 
like,  within  the  faid  ei^ht  years  was,  or  hereafter  Jball  be 
converted  into'  a  dwelling  houfe ;  the  occupiers,  thereof  fbaH 
pay  tithes  for  the  fame,  after  the  rati  above  declared  of  man* 
Jion  houfe  rents. 

(8)  Item,  that  where  any  perfon  fhall  dcmife  any  iyehoufe 
or  brewhoufe,  with  implements  convenient  and  necejfary  for 
dying  or  brewing,  referving  a  rent  upon  the  fame,  as  well  in 
refpeSi  of  fuch  implements,  as  in  refpeG  of  fuch  dyehouje  or 
brewhoufe ;  the  tenant  Jball  pay  his  tithes  after  fuch  rate  as  is 
ebovefaidy  the  third  penny  abated :  And  every  principal  houfe 
or  boufes,  with  key  or  wharf,  having  any  crane  or  gibet  be- 
longing to  the  fame,  Jhall  pay  after  the  like  rate  of  their  rents 
as  is  aforefaid,  the  third  penny  abated  \  and  the  other 
wharfs  belonging  to  houfes  having  no  crane  or  gibet,  fiall 
pay  for  tithes  as  Jball  be  paid  for  manficn'  heujes  in  form 
afonfaid. 

(9)  Item,  that  where  any  mcnjion  houfe  with  afbop,  JIa- 
hie,  warehoufe^  wharf  with  crane,  timber  yard,  teinter  yard, 
or  garden  belonging  to  ttijame,  or  as  pared  of  the  fame  y  is 
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6r/UU  bi  ouupi0i  i9g0tlir\  ifibi  jfmni  hi  iiffliftir  Jhired^ 
•r  dividid^  §r  at  any  timi  within  tight  yh^r$  laft  p^  iv$rg 
fiVirtd  or  divided^  thin  tbi  farmtrM  or  occupiers  tbireof  fi^ll 
foyjutb  titbit  as  it  abovefaidfor  /tub  Jbppiy  ftaUt^  wartbomfot^ 
wharf  with  cranej  timtar  yard,  ttintir  yardy  or  gardon  afort" 
fmid^fofiVtridoi'  divididf  ^fttr  ihi  rati  4f  their  JiVtral  ntUs 
tbtfiupon  rtfifVid. 

(lo)  Item,  thjt  tbi /aid  citizifis  and  Inhabitants  Jhall  pay 
tbiir  titbit  quarterly  ^  that  is  to  fay ^  at  tbifeafi  of  £tfter« 
thi  nativity  of  St.  John  Bapcift,  ibi  fiafi  of  St.  Michael 
ibi  arcbangil^  and  thi  nativity  of  our  Lordf  by  iven  por^ 
tsons* 

(il)  Item,  that  iviry  boufeholder  paying  10  x.*  nnt  or, 
dbovi,  fbaU'  for  -,  him  or  hir  falf  bi  dilcbifrged  of  their  four 
offering  days ;  but  his  wifi%  childnn^  fervantSy  or  others 
of  tbiir  family^  taking  the  rights  of  the  cburcb  at  Ea/ior^ 
flkill  pay  2  d.Jor  tbiir  four  offering  days  yiarly* 

(12)  Providid  alwcyst  and  it  is  decrady  that  if  any 
boufi'  xLbiib  bath  been  or  hinaftir  fhall  hi  Uttin  for  10  Sm 
rent  by  the  yoar^  or  mon^  hi  or  bath  been  at  any  timg 
within  iight  yoars  laji  paji<,  or  hinaftir  fball  £/  dividod 
and  Uajid^  into  fmall  parals  or  members^  yioiding  hf$ 
yiorly  rent  than  10  j.  by  thi  year  \  the  owmr^  if  hi  fhall 
dwill  in  any  part  of  fuch  bovfey  or  elfo  thi  principal  Uffii 
(if  thi  owrnr  do  net  dwell  in  fome  part  of  thi  fame)  fhall 
pay  for  the  tithes  after  fuib  rati  of  rent,  as  the  fama 
houfe  was  accuflomed  to  bi  Ittien  for  brfon  fucb  divifion 
or  dividing   into  parts  or  tnimhen  i    And  tbi  under  far^ 

\purs  and  Uffas  to  bidifchargidof  all  tithes  for  fueb/maU 
paruls  parts  or  membirs^    nnud  at   Ufk  ytarly  rent  than 
10  i.  by  tbi  yiar  without  fraud  or  eovin^  paying  zd.  yearly 
for  four  offering  days* 

(13)  Provided  always^  and  it  is  decreed^  that  for  fucb 
gardins  as  appertain  not  to  any  manfton  boufo^  and  which 
any  ptrfon  bolditb  tn  bis  bands  for  pUafuroy  or  to  hit  own 
ufei  the  perfon  holding  the  fame  fhall  pay  no  tithes  for  the  fame. 
But  if  any  perfon  which  fball  bold  any  fucb  garden^  containing  ' 
half  an  acn  or  moroy  fball  maki  any  yiarly  profit  thonof^ 
by  way  offaU ;  hi  fhall  pay  titbit  for  tbi  fame  afttr  fucb  rati  tf 
his  nnt^  as  is  herein  firfi  above  fpicified. 

(14)  Provided  alfot  that  if  any  fucb  gardens  now  being  of 
tbi  quantity  of  half  an  acn  oratorio  hi  hinaftir  by  fraud  or 
covin  divided  into  lefs  quantities  \  then  io  pay  according  to  the 
rate  abowfaidm 

{is)  Provided  always^  that  this  decree  fhall  not  ixtinJ  ta 
the  knifes  of  great  mcn^  or  noblemen,  or  nebltwomen,  kept 
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fafi  bau  p^fid  n^  titbii^fo  bhig  at  thiy  ft>dttfi  c^htmn  kfrbi^ 
hn  :  net  f$  «i^  h^/Us  9f  ctdfis  &r  compania^  fi  hmg  as  tUf  Si 
i^uniittiH^  fi  ibai  tti /dm Mb  in  Hmn  psjt bavt im 4f/kd 
H  pay  tihy  tithti, 

(16)  Pr^vidii  nhvBju  ond  if  is  Jeened,  fhat  this  fre/inf 
9Tdef  and  decret  Jhall  not  in  any  wife  extgnd  <o  hind  or  charge 
miy  Jheds^  flahlts^  eeiian^  iimbfr  yards^  n^r  teirftA^  y^ds^ 
iDbich  Wirt  nanr  parcel  of  any  dwtlRng  honfty  tor  hibngrnf 
U  ^hy  _  dwfiiing  hiuft^  nor  have  hetn  aecvjhmed  to  fay  my 
titbii  $  bkt  thai  ibe  faid  crtfzens  ^nd  ihhabitants  Jbdll  thttHf 
be  quit  of  paymeiit  of  any  tithesy,  as  it  hath  been  .ufed  and  itc^ 
tuftwmid. 

<I7)  Pr&wdedatfo^  ahiiti^  deeretd^  f hat tifb&e  left  fum 
tbdH  aftir  16^.  in  the  10  J.  reniy  br  {ef  Jhfn  <*irt»  U.  qd.  At 
ibe  to  s.  reMj  hifth  been  attufitfmed  io  be  paid  for  iitifes  ;  hi 
fncb  places  the  faid  citizens  and  jnhabitlsnis  fifaUpoybut  anfy 
vfUr  fuch  r»te  its  hath  been  aeeuft9m\IL 

(18)  Item,  it  is  aljo  decreed^  that  if  dnf  iSitrfante  contto^ 
\firfy  wrftrife  fl>all  artje  in  the  faid,  city  for  non^pdythent  of-dny ' 
fishes  i  of  ifony  t>aritmee  0^  donbt  Jball  afifi  s^n  ^the  trm 
Itn^witdge'vr  divifion  of  any  rtnt  ifr  thbes.  Utlfbiti,^  Sbefties 
ef  ibe  faid  cityy  ctr  of  any  extent  or  a£h{finM  thereof  \  §r  if 
aney  Joubt  arift  itffon  any  tthir  thikg  contaik^ wiihiti  ibis  ^ 
tree  ;  fbtn  ttptm  cdrtrpiaini  made  bf  the  Patty  grieved^  to  the 
mayor  of  the  tity  of  London  f^r  the  time  beiitgy  Ihi  find 
tnapr  by  tbe  etdvue  of*boM[Hfl)dU  tall  the  paHies  before  mtiy 
dn4  ^tdte  a  finalrHd  of  )he fame^  with  eeftstobe  ttwardedliy 
thedi/itHion  of  the  fatd  shdpr  and  bh'aJ^ahfSy  aetanUhg  1^ 
-ibe  intent  and  par  port  of  this  pre/ent  decree, 
.  (19)  j/nd 'if 'tlfe  mayor  flmtiTtot  make  an  end  tb^eef  ttsiti^ 
in  two  months  after^complaint  to  bim  madt^  or  ^iny  of  the  fend 
par tiks  find  themfeTver  a^ritved  ^  tbe  lord  chantitbr  df  £«g- 
\rti%jir*tht  time  being,  ttpck  complaint  to  bim  made  wtMa 
*three  months  then  itext  fothwing^  /hall  make  an  end  ik  thkfam»% 
■with  flich  cojh  fo  be  awarded  as  Jhall  be  thoiight  edMietmM% 
4tcc9rdfng  to  the  intent  and-purport  of  tbe  faid  decree, 

(20)  Provided  always y  that  if  any  perfon  lake «%  li^MM 
f^  a  left  rent  than  it  was  atcvflomed  to  be  htten  fttr^if^  reof^ 
of  great  ruin  or  decay  ^  burnings  or  fuch  like  Mafions  or  misfit^ 
tunes ;  fuch  perfin^  his  execators  or  affigns^  JbaHpdy  thbts  only 
Hfier  the  rate  tf  the  rint  nferved  in  bis  ieafe^  etnt  rtake  $tbe^ 
tttife^  as  hitg  as  Ae  fafnt  leafe  JhaR  endt&e. 

{i)  Of  every  10  f.  rent  by  the  year]  It  wis  refbhred,  ill 
tbe  caft  of  Dr.  Meisdhbufe  againft  ETr.  ^aefUr^  that  a  rent 
for  tm}f  a  yeai^  and  afterwards  for  aho&er  half  jcar «  it  a 
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^esrly  rent,  or  a  rent  by  the  yczt,  within  \h6  mcfatiiRg  oT 
thi«  decree.     Noy^  1 30. 

0/  all  b^fes}  In  th*  cafe  of  Gre»^«  and  Pi>ifr,  £.  34 
EHt^  it  was  itfggeA^d,  in  ordrr  to  hinder  the  gr»ntmg  xA  a 
eonioltation,  that  the  hode  belonged  to  a  ftnnj  which 
was  difcharged  of  tithes  by  ball'.  But  the  court  re{>1ied, 
that  by  the  common  law  hoofes  paid  tifo  ^hes ;  and  the 
right  in  the  prefent  cafe  fubftfting  imfftediately  upon  this 
ftatvtOy  which  lays  thein  upofi  etery  houfe,  no  exeoiprron 
flitll  be  arllowed,  but  to  fbeh  bourfcs  as  are  fpeciaily  cx« 
caaiptsd  by  rhe  flacnte  itfelf.  Cro.  EHz.  279. 
*  (2)  By  nafm  of  any  fine  or  incoifu  paid  befireband^  wr  hy 
an^  pthir  fraud  tr  covin.  At,  5*y«.  8ktdm$ri  and  Eire 
plaintiflFsi,  in  i  prohibtcion  agatnlt  BiU^  parfan  of  St.  Mi- 
chael Queen-  hrthe  in  London  ;  the  cafe  was  this :  The 
£ittd  pat'fofi  Kbelled  before  the  chancellor  of  London  for 
the  tithes  of  an  hoofe  caNed  the  boar's  head  in  Breatf- 
ftreet  in  the  fard  parMh,  the  ancient  farm  rent  wheiieof 
Was  5  U  at  the  time  of  the  faid  decree  and  after;  and  that 
•f  lalte  a  new  leaCe  was  made  of  the  faid  faoufe,*  rendering 
Che  rent  of  5 1.  a  year,  and  over  that  a  great  income  or 
fine»  whii^h  was  covenanted  and  afgreed  Co  be  paid  yearly 
at  the  fame  day  ;  that  the  rent  was  paid  as  a  fum  in  grofs; 
srnd  that  fe  mtrch'  rent  nvighft  have  been  referved  for  the 
Md  bottfe^  ikS  the  rent  rekrved  and  the  fum  in  grofa 
imoimied  •11109  ^hich  refervatioo  and  covenant  were 
tfiaida  to  defraod  the  fiitd  parfon  of  the  tithes  of  the  true 
rent  of  the  faid  houfe,  which  to  him  did  appertain 
jHy  the  purport  and  tr-ue  intention  of  the  faid  decree. 
And  m  this  cafe  four  points  were  refolved  by  the  courts 
1.  if  fo  nn#ch  rent  be  referved,  as  Was  aocaftomed  to  be 
{taid  at  mak'mg  of  the  find  decree  (whatfoever  fme  or 
income  be  paid),  that  the  parfon  can  aver  no  ^ovinf; 
for  the  words  of  the  decree  be,  '^  Where  any  letfe  is  or 
^  fliatt  be  nrnde  of  any  dwelling  houfe  by  fraud  or  coyih, 
**  to  referring  lefs  rent  than  hath  been  actuftomed  ;" 
fo  OS  if  the  accuftomed  rent  be  rieferved,  no  fraud  can  be 
aHedged  j  for  the  fraud  by  the  decree  is^  when  lefler  rent 
than  was  then  accuftomed  to  be  paid  is  referved,  or  if  no 
rent  at  all  be  referved,  for  then  tithe  {hall  be  paid  ac*> 
cording  cb  the  rent  that  then  was  laft  befare  referved  to 
tie  paid.  So  as  the  decree  confifieth  upon  four  points ; 
firft,  where  the  accuftomed  rent  wvs  refbrved ;  Tecondly, 
where  the  rieot  was  increBfedi  there  the  tithes  (bould  be 
paid  according  to  the  whole  rent;  thirdly,  where  lefler 
rent  was  referved  >  and  fourthly,  where  no  rent  was  re- 
ferved. 
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ferved,  but  bad  been  formerly  referved*  And  tbis  aft  and 
decree  were  very  beneficial  for  the  clergy  of  L#ondoa, 
in  refped  of  that  which  they  bad  before.  And  the  de« 
fendant  in  his  libel  confefleth,  that  the  accuftomed 
rent  was  referved  ;  and  therefore  no  caufe  of  .futt,  a.  It 
was  refolved>  that'  as  to  fuch  honfes  as  were  never 
letten  to  farm,  but  inhabited  by  the  owner,  this  i» 
cafas  omiflusy  and  fhall  pay  no  tithes  by  force  of  the 
decree.  3.  It  was  refolved,  that  where  the  decree 
faith,  '^  Where  no  rent  is  referved  by  reafon  of  any 
*^  fine  or  income  paid  beforehand  ;**  albeit  no  fine  or  in« 
come  be  paid  in  that  cafe,  yet  if  no  rent  be  referved,  the 
parfon  fhall  have  his  tithes  according  to  the  decree;  foe 
chat  is  put  but  for  an  example  or  caufe,  Why  no  rent  is 
referved  ;  and  whether  any  fine  or  income  were  paid  or 
DO,  is  not  material  as  to  the  parfon.  4.  It  was  refolved, 
that  the  parfon  could  not  fue  for  the  faid  tithes  in  the 
ccclefiafttcal  court;  for  that  the  aA  and  decree  that  raifed 
and  gave  thefe  kind  of  tithes,  did  limit  and  appoint  how 
and  before  whom  the  fame  ihould  be  fued  for,  and  did  ap« 
point  new  and  fpecial  judges  to  hear  and  determine  the 
iame.  And  in  the  end  it  was  awarded,  that  the  prohi« 
bition  ihould  ftand.     7,  tnft.  66o* 

(18)  Upikn  complaint  madi]  la  the  aforefaid  cafe  of  Dr. 
Meadhotifi  and  Dr.  Taylor j  it  was  beld  by  the  court,  that 
the  complaint  ought  to  be  in  writing  (and  not  by  word  of 
mouth  only),  in  the  nature  of  a  monftfans  de  droit  declaring 
all  the  title.     Npy^  130, 

To  thi  mayor]  Purfuant  to  the  aforefaid  cafe  of  SiiJ* 
moTi  and  £/>#,    divers   prohibitions   have  been   granted 

f'when  tithes  were  fued  for  upon  this  ftatute)  to  the  eccle- 
laftical  court.  But  when  It  was  pleaded  in  the  year  1658* 
that  the  right  of  tithes,  upon  the  foundation  of  tbis  ad, 
could  not  be  cognizable  in  the  exchequer,  by  reafbii  of 
the  provifion  therein  made  for  determining  of  alLxtm* 
troverfies  before  the  lord  mayor  or  lord  chancell6|)  it 
was  held  clearly  by  the  barons,  that  the  court  of  exdie* 
quer  had  jurifdidion  in  the  caufe,  becaufe  the  iA'  had 
no  negative  words  in  it.  ■  Upon  whicb  Dr.  Gibfoa 

flirewdly  obfervei,  that  if  affirmative  words  will  not  ex* 
elude  the  temporal  court,  it  may  be  hard  to  find  a  good 
reafon,  why  (acc6rding  to  the  foregoing  judgments)  they 
ihould  exclude  thefpiritual  court.     Gihf.  '^^3* 

After  all,  notwithftanding  this  fettlement  by  the  ifore« 
faid  decree,  divers  prefcripttons  for  the  payment  of  leflcr 
rates  than  the  paxfons  might  require  by  the  faid  fettk? 
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menC  (is  to  pay  los.  for  the  tithe  of  an  houfe,  ahho' 
the  rent  thereof  wm  40  1.  a  year  or  more)  have  been  gain- 
ed and  allowed  {c),  fiut  upon  theoccafion  of  the  fire  in 
Loqdon  in  the  year  1666.  as  to  the  churches  and  houfes 
Jhereby  confumed,  another  ftatuce  was  made^  namely, 
the  22  tf  23  C  2«  c.  15.  which  is  as  followeth  :  ff^hereat 
iki  tithis  in  tht  city  of  London  vjert  Uvitd  and  paid  with 
'gnat  inequaiity^  and  an  finct  the  iati  dreadful  fire  theri^  in 
tbi  nhatldimf^  cf.the  Jami^  hy  taking  away  $f  Jom*  houfes^ 
attiring  tht  /tandations  ofmany^  and  tbg  new  ending  of  other s^ 
f$  difordiredf  that  in  taje  they  fiiould  nut  for  the  time  to  comg 
.  hi  rtducid  to  a  certainty^  many  contnverfies  and  Juits  of  law 
might  tbinoi  arife:  it  ts  thetifore  onaGtd  that  the  annual  ier^ 
tain  tithiS  of  tht  pari/hts  within  the  fold  city  and  libertiis 
thenoff  whefe  churches  hope  hum  Aemolijhed^  or  in  part  con'^ 
fitnud  by  the  late  fire ^  and  which  f aid  p^rifhes  hi  virtue  of  an 
aSi  of  this  ^prefent  parliament  remain  and  continue  fingle  as 
'hiretofore  they  were^  or  are  hy  the  faid  ait  annex td  or  united 
into  one  pari/br^f/uSlivofyt  Jbail  be  as  followeth  \  tb^t  is  ti 
fayy  the  annual  certain  tithes^  or  fum  of  money  in  lieu  of 
tithes*  .         .» 

(i)  Oftheparijh  «/ Alhallows  Lombard^flreet     1 10  I. 

(2)  O/St.  Bartholomew- Exchange  -  100  I. 

<3)  0/ St. -Bridget,  fl/f'nj  Bf ides        -         -  120I. 

(4)  O/St.  BennetFinck  -  -  lool. 

(5)  Of  Sf.  Michael  Crooked-lane  -  lOO  1. 

(6)  a^St.Chriftopher  -  -  -120  1. 

(7)  Of  it.  Dionis  Back-church  -  1 20  I. 

(8)  Of  St.  Dunftan  in  (he  eaft  •  200 1. 
'     (9)  O/"  St.  JamcsGarlick-hyihe              -            lOO  i. 

(10)  Cy  St.  Michael  Cornhill         .  •         140 1. 

(zi)  0/ St.  Michael  Baffifhaw  *  132I.  iis« 

(12)  Of  St.  Margaret  Lothbury  «  lool. 

(13)  0/Sr.  Mary  Aldermanbury  -  150 1. 

(14)  Cy  St.  Martin  Ludgat^  -  *  160 1. 

(15)  (ySt.  PeterCornhill  •  -         ^    iioL 

(16)  0/ St.  Siepiien  Coieinan-fireet  -         no  I. 

(17)  0/ St.  Sepulchre  -  -  200  !• 
\i9)  Of  Alhallows  Bread-ftreet,  and  St,  John 

Evaoeelift  «  •  .         1401. 

(19)  Cy  Alhallows  the  great,  tfn^  Alhallows 

the  lefs  •  .  *  200 1. 


(c)  Thefe  are  confirmed  by  ^  17  of  the  decree.  See  Bennet 

▼.  Treppms,  Giib.  Eq.  Rep.  191.    8  Fin.  Ab,  568.  Bmnb.  106. 
%  Bro.  P.  C  449. 
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(ao)  0/St.  Alban  Wood-ftreet»  mu/ St.  Qkra 

Silvcr-ftrcct  •,  -  170 1. 

(21}  Of  St.  Anoe  and  Agnes,  atid.  St.  John 

Zachary  -    ^'-  -     •  140I. 

(22)  OfSu  Auguftine,  and  St.  Faith  •         1 7a  I. 

(23)  0/  St.  Andrew  Wardrobe,  and  St.  Aone 

Blackfriart  -  <-  l4ol. 

{24)  Of  St.  Antholin,  and  Su  John  Bapttft    -     1 20  U 
(25)  0/  St.   Bennet    Grace-church,    and  St. 

Leonard  Eaflcheap  •^  140  L 

(26}  0/St.  Benoet  Pauls-wharf,  and  St.  Peter 

Pauls-whatf    •   -        -         -         -         icoK 
(27)  0/  Chrift-cburcb,  and  St.  Leonard  Fof- 

ter-lane  -  •  -  2O0l. 

(28}  0/St*  Edmond  the  king,  andSu  Nicholas 

Aeons  ^    -•  -  180 1. 

(29}  Of  St.  Oeorgie  Botolph-Iane,  andSu  Bo*     ' 

tolph  Billingfgace  •  180 1. 

(30}  Of  Laurence  Jury,   and  St.   Magdakn 

Milk-ffreet  -  -  xiol. 

(31}  Of  St.  Magnus,  and  St.  Margaret  New 

Fi(h-ftreet    .  -  ♦     '        1 70 1. 

(32)  Of  St.  Michael  Royal,  and  St.  Maittn 

Vinuy  -  -  140  J. 

(33)  Of  St.  Matthew.  Friday -ftreet,   and  St. 

Peter  Cheap  -  •  150 1. 

(34)  Of  St,  Margaret  Pattons,  andSu  Gabftd 

Fenchurch         •  •         .  ^  Iiol. 

(35)  0/St.  Mary  at  HH),  and  St.  Andcew  Hob- 

bard  •  .,        ■  -^  lacli 

(36)  Of  St.   Mary   Woolndtb,  and  St.  Mary 

Woolchurch  -  -  160 1. 

(37)  Of  Si.  Clement  Eaftcbeap,  tfn/St.  Mar^ 

tin  Orgars  -  -         ♦         140 1< 

(38)  Of  St.  Maiy  Ab-chufcb.  and  St.  Law- 

rence Pountney  -•  *.    ■        f^atit. 

(39>  Of  St.  Maty  Alderroary,  and^Tbim»- 

ApoftJc  *  *    •         -  '    i5bK 

(40)  Of  St.  Mary  le  Bow,  St  Pancnrfk  Sitfftt^'  -^ 

fane, /70i  Alhallows  Hoilry  latte'  ~    «"    lool. 

(41)  0/St.  MiWrrd  i'oultry,  and  «l.  *tof"'- 

-  Cole  church  -     .  .'  *  -    ^"  '     -tyeU 

(42)  Of  St,    MlchaerWood-ftfccf,    ani  $t.   ■  ^ 

MarfStainiDp    '  •        -^-    ••    ^     109 L 

(4J)  0/St.  Mildred -BieadftrcetjtfarfSf.  Mar- 
garet Mofes  «  -  130'- 

(44)  Of 
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(44)  Of  St.  Michael  Queen hjrth,  and  Trioity       ^60 1. 

(45}  Oflu  Magdalen  Old  FiOi-fireer)  ^ji^St. 

Gregory  -  -  120 1. 

(46;  Of   St.   Mary   Somerfet,   and  St*  Mary 

Mounthaw  -  -  iiol. 

(47)  Of%u  Nicholas  Colcabby,  and^x.  Nicho- 

lasOlaves  •  -  130L 

.j(48)  0/St.  Olave  Jewry,  and  St.  Martin  Iron- 
monger-lane •  •  laol* 

(49}  0/St.  Stephen  Walbrook,  and  St.  Bennet 

Sheerhog         -  -  -         100  !• 

(50)  0/St.  Svvythin,  ^WSt.  Mary  Bothaw  1401. 

(51)  Q^St.  Vedafl.  alioi  Fofter's,  and%\.  Mi- 

chael  Quera  -  -  160  K 

f.  2. 

Which  rtfpeltivi  fumi  offnomy  to  hi  paid  in  lieu  of  tithes 
within  thi  /aid  rifpiiiivt  parijbis^  and  affg/ftd  as  benin  af* 
or  is  din^idf  JhaU  hi  thi  refpi^ivi  eertain  annual  mainti* 
nana  (over  and  ahwigitbts  and  perquifutt^  gifts  and  hequifls 
to  thi  refpiilivi.parfon  vicar  and  curati  of  anfparijbfor  thi 
timi  heingi  or  to  their  fucaffirs  refpeCiivelj^  or  to  , others  for 
their  ufe)  of  the  faid  refpe£iive  parfini  vicars  and  curates^ 
wbofliaU  ho  legaUy  injlituied  indu£fed  and  admitted  into  thi 
fofpi^iive  pariflns  afore/aid^     f.  3. 

And  for  the  more  equal  levying  of  the  fame  upon  the 
Xcvcral  houfea  buildings  and  other  hereditaments  within 
the  "rcfpc^v.e  parilhes,  afiefiinents  were  ordered  to  be 
nia^  before  July  24,  x67i»  ttpon  all  houfesy  Jhopi^  ware* 
houfis^  and  cellar s%  wharfs^  ieys^  cranes^  water- houfes^  tofts 
of  ground  (remaining  unhuiltj^  and  all  ether  hereditaments 
whatfiivor  (except  parfenago  or  vicarage  houjes)^  the  whole 
X$[pi£iivi  fum  hy  this  a&  appointidj  or  Jo  nrncb  of  it  as  is 
mare  than  what  iacb  improjpriator  is  by  this  a^  injoined  to 
edU^.    f.  4,  s,  6,  7. 

And  tbr^  cranfcripts  of  the.  aflcflhoents  were  to  be 
mad^;  one  to  be  depofited  amongft  the  records  of  the 
city,  another  in  the  /cgiSry  of  the  bifliop  of  London^ 
and  another  in  the  parilh  veftry  refpeAivclyi  for  a  perpe- 
tual memonal  tbercoC.   yi  8.  ^ 

TIttfitms  affeffsd  to  ho  paid  to  thi  rifpnGivi  parfons  vicars 
andcuraUl%  at  tbo  four  moft  ufual  feqfls^  to  wit^  ot  the  an* 
nttftaation  of  the  ileffed  virgin^  tbo  nativity  ofSu  John  Bap* 
tift,  the  feafi  sf  St.  Michael  the  archangel^  and  she  nativity 
^\0W  hliffid  Saviour f  or  within  fourteen  days  efier  oath  rf 
tbifiofis  9forifaid^  by  iquttl  payments  i  tbo  rijpeaivo  pay^ 
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menfs "  thereof  U  hegtn  and  c$mminc4  only  fum  fuch  iimt 
€$  thi  incumbent  fhall  btgin  to  officiate  or  f  reach  as  incMmhnt* 

Impropriators  Jhall  fay  what  bond  fiii  tbey  have  ufed  and 
oiight  to  pay  to  the  rtfpeGive  incumbents  at  any  timt  before  the 
Jaid  late  fire ;  thi  fame  to  he  computed  as  'part  of  the  mainte* 
nanc/^ofluth  incumbent.  -  f.'io. 

And  tf  any  inhtibitdtit  fh'att  refufe  or  negfeii  to  pay  to  thi  in* 
iumbent  the  fum  appointed  hy  him  to  be  paid  {the  fame  being 
lau fully  demanded  upon  the  premifes)  ;  it  Jhall  be  Unoful  for 
'the  lord  may  or ^  upoa  oath  to  be  made  before  him  of  fuch  refufai 
wr  negU6ly  to  grant'  out  warrants  fkr  the  cffictt  or  pet  Jon  ap* 
pointed  to'colleSi  tbe'Jhme^  with  the  ajft fiance  of  it  e$njiablt  in 
the  day  time^  to  levy  the  fame  by  dijireji  andfale  of  the  goods  of 
the  party  fo  refufing  or^^negU Sting \  refloring  to  the  owner  the 
loverpius  over  anJ  above  ihe  Jaid  arrears  and  the  reafonabli 
'  charges  of  making  fkchdtjirefi,     f.'il.       * 

Jn3  %J  the  lord  major  Jhall  refufe  or  ne^eff  to  execute  any 
of  the  powers  to  him  given  by  this  aSf  %  it  Jhall  be  Uewfnl  for 
ihe  lord  chancellor  or  lo'^d  keeper^  or  two  or  more  of  the  barons 
of  the  exchequer^  by  warrant  under  their  bands  and  feais  re* 
JpeSiively^  to  do  and  perform  what  the  fatd  lord  mayor  might 
or  ought  to  have  done  in  ihe  premifes*     (-  I  !• 

•  Provided,  that  .no  court  or  judge^  ecclefiafiical  or  ttmpotaU 
Jhall  hold  plea  of  or  for  any  the  Jum  or  fums  of  money  due  and 
owing  or  to  be  paid  by  virtue  of  this  etH  \  other  than  the  per  font 
tereby  authorized  to  have  cognizance  thereof:  nor  ft>all  it  be 
lav^fu!  to  or  for  any  par  fan  vicar  ^  curate  or  incumbent^  te  ton* 
vent  orfue  any  per  Jon  »JJef[id  as  aforejdid  and  refufing  or  w- 
fleJflng  to  pay  the  faine  in  hny  court  or  courts,  or  before  any 
judge  or  judges  y  other  than  what  are  authori%ed  and  appointed 
by  this  aSly  for  the  hearing  and  determining  of  the  fame,  in 
manner  aforefaid,     H  1 4*. 

Proviidedalfp^  that  it  Jhall  be  lawful  for  the  warden  and  mi* 
per  canins  ofSu  Paul's',  farfon  and  proprietors  of  the  re&ery 
of  the  parijh  of  St.  Gregory  aferefaid,  Xo  reuive  and  enjoy 
all  tithes  oblations  end  dutiks  OTifing  or  gl'owfkg  due  whbin  the 
f aid  parijh,  in  as  large  and' beneficial  manner,  as  former  Ijthty 
have  or  lawfully  might  ha^e  done,     f/ 15.   ' 

In  the  cafe,  ex  parte  Savage  redor  of  the  united  par Hhes 
of  St.  Andrew  Wardrobe  and  St.  Aone  fihckfriart^  and  ex 
parte  ff^ffod  redor  of  S;l  Michael  Roya)  and  St.  Martin 
Vintr^,  whicli  came  before  lord  Hartourt  on  pcticipny 
0<St.  29,  1713)  fetting  fbrlh^  that  the  peititioiieffa  had  re* 
/pedtively  demanded  of  the  inhabitants  tbb  it^oftive  riles 
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and  arrears  for  the  boufes  in  thejr  refpedive  occupation^} 
but  they  refafed  to  pay  the  fame,  and  that  the  petitioners 
applied  to  Sir  Richard  Hoare,  lord  mayor,  for  fuch  warrants 
as  the  z(k  of  parliament  directed  him  to  grant  for  levying 
the  fiiid  moneys  and  he  refufed  to  grant  fuch  warrants  ; 
wherefore  it  was  prayed  that  his  lordlhip  would  grant  the 
petitioners  his  warrant  to  levy  the  feveral  fums  of  money 
fo.  refpedliveiy  due  to  thcoi*  by  diftrefs  and  fale  of  the 
goods  of  the  defaulters.     Lord   Harcourt,   thinking  the 
matter  of  great  confequence  to  the  London  clergy  in  ge- 
nera l|  as  no  fuch  complaint  fince  the  making  of  the  aA 
had  been  before  made  to  the  lord  chancellor,  or  lord  keep- 
er of  the  gre^t  feal,  or  to  any  two  of  the  barons  of  the 
exchequer,  defired  the  affiftance  of  Mr.  Baron  Bury,  and 
Mr.  Baron  Price ;  and  on  the  2  Dec.  following  it  came 
on  again  in  their  prcfence^  when  it  appeared  that  feveral 
of  the  quarterly  fums  claimed  by  the  petitioners  became 
due  and  in  arrear  when  the  houfes  ftood  empty,  or  were  in 
the   poiTeffion   of  former   tenants   or  occupiers   thereof  j 
and  a  queftion  thereupon  arifing,  whether  fuch  fums  fo 
aflefled  upon  the  feveral  houfes,  for  making  up  certain 
annual  fums  of  money  to  be  paid  in  lieu  of  tithes,  were 
become  a  fixed  or  real  charge  upon  the  houfes  whereon 
they  had  been  fo  aflefied,  fo  that  the  arrears  which  becaix^e 
due  \n  the  time  of  former  tenants,  or  when  the  bou&s 
were  empty,  might  be  levied  on  the  fucceeding  tenants; 
the  further  conftderation  of  the  petitions  was  adjourned  to 
Dec.  23^  upon  which  day  the  two  barons  certified  their 
opnaion,  that  by  live  ftatute  the  fums  aflefled  on  the  feve- 
ral houfes  are  become  real  charges  upon,  the  houfes,  fo  that 
the  arrears  which  ought  to  have  been  paid  by  the  former 
occupiers,  or  which  became  due  when  the  houfes  ftood 
empty,  may  be  levied  by  diftrefs  and  fale  of  the  goods  of 
the  prefent  occupiers :  and  lord  Harcourt  declared  be  in* 
tirely  concurred  ia  opinion  with  the  barons^  and  that  the 
petitioners  were  at. liberty  to  apply  to  him  for  warrants  of 
diflrefles,  as  prayed  by  their  petition.     3  //tk.  639. 

And  in  the  cafe,  ex  parte  Cr^xall  minifter  of  the  united 
parifbes  of  St.  Mary  Somerfet  and  St.  Mary  Mountfliaw* 
Apr.  25$  1748  i  where  the  tord  n^f^yor  had  heard  the  par- 
ties, and  was  of  opinion  not  to  grant  the  warrant,  and 

-thereup<}n  it  was  urged  chat  the  lord  mayor's  .determina- 
lioA  waa  final,  and  nothing,  further  could  be  done  \  Iprd 
Hardwidce  faid,  that  the  lord  mayor's  determination  is 

.final  ooly  in  .cafes  of  appeal   brought   before  him,  but 

Q  o  3  ,     '  here 
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here  the  only  lA  he  hat  to  do  is  to  HTue  his  warranti 

which  having  refufed  to  do,  the  lord  chancellor  held  that 

he  bad  jurifdidion  to  inquire  whether' the  lord  mayor  had 

done  right  in  rcfufing  the  warrtiKt  dnd  if  of  opinion  the 

lord  mayor  had  done  wrong,  he  could  then  ifliie  hb  owa 

warrant  for  levying  the  afleffment.     IM* 

[Coftoaarx  [In  Ibme  places,  particularly  in  the  neighbourhood  of 

tithes  for  Londoo,  tbough  nor  within  the  city,  and  therefore  not 

Lon^J!?  *"      within  the  37  H.  8.  a  fum  of  money  is  paid  for  each 

'houfe,  in  the  nature  of  a  m^dus  dicimandu    See  H»kar$  lO* 

and  Dr.  Grant*scafe,  xi  Rip.  15.     In  P^nk  v.  Tumattjh^ 

Bunb*  I02*  it  appeared  that  this  payment,  which  was  la i. 

per  houfe,  was  ibe  only  provifion  for  ihe  vicar  of  Si^  S^ 

viour*s  S$uthwark\  and   the  court  decreed  an    account 

without  direQiqg  an  ifitie.] 

For  the  fiipends  of  the  minifiers  of  the  fifty  new 
churches,  provifion  is  made  by  the  feveral  2SLS  of  pa^ 
liament  relating  thereunto,  to  be  raifed  from  the  dniics 
on  coals*  ^ . 

There  are  moreover  feveral  particular  ftatutea^  for  par- 
ticular churches,  in  London  and  clfewhere* 

After  all,  tbefe  pecuniary  compenfations,  however  rea- 
fonable  at  firft,  muft  in  procefs  of  time  become  infuffi* 
ct^nt,  as  the  value  of  money  decieafeth.  And  this  hath 
been  the  cafe  of  all  modus's ;  which,  at  the  time  of  thetr 
commencement  were  the  real  value  of  the  tithes.  On 
the  other  hand,  it  muft  be  acknowledged,  that  the  pay- 
ment of  tithes  in  kind  is  in  many  reipeAs  tronblefome 
and  inconvenient.  If  a  method  could  be  eftablilbed, 
that  the  minifter  fliould  receive  an  equivalent  durable, 
and  not  liable  to  diminution  by  the  fluduatioo  of  money, 
the  people  geoersjly  would  be  defirous  to  purchafe  their 
tithes  at  the  higheft  fuppofable  efiimation  ;  which  if  em- 
ployed in  a  purchafe  of  land,  the  value  thereof  would  con- 
tinue in  proporrion  as  the  tithes  would  have  done,  for- 
afmuch  as  the  annual  rent  of  the  land  will  always  be  ac- 
cording CO  its  produce. 


Form  of  a  leafe  of  ctthes. 

CT^HIS  indenture  made  the  ■  day  ef »  ni  At^ffor 

•/    —  — •  bttween  A.  B«  rtHer  sf  the fari^ •fiy  in 

the  county  of — eftheem  p^rt^  and  C.-D.  if*   ■         'W 
iAe  parijb  of  **^-«-»  aai  (ptmty  rf^m     ■■  /wg|—^-  ^  lA# 

8  9ihf 
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^tbif  part^  WHmJfith^  that  thi  faid  k.%.  for  and  in  confix 
diraiion  $/  tbt  rent  bgnina/tir  tYjir^ed  and  itnlatnid^  Hatb 
dimifed;  gt  anted ^  end  ih  farm  let^  and 'if  t^  eft  frefents  d$tb 
demtfij  grant,  and  i^fatm**/if^  unf0  rbi'foid  C.  D.  his  exe-" 
cutors^  adminlftators^  and  ajpgns^  AU  and  dil  manner  of 
tithes  of  £orn^  grain^  bay  and  herbage^  y^^h  i^^^'^i  '*" 
treafittg  or  happening  witkin  tbo  faid  pari  fit  of  ■        —  and  all 
profs  of  what  kindfoevor  belonging  to  the  parfonage  ornSi^ 
there  :  To  have j  bold^  reeeivo^  and  take  all  and  every  tte  faid 
tithes  and  profits  unto  the  faid  C.  D.  bis  executors  adminijira-'' 
tors  andajignsy  from  the  day  of  the  date  of  tbefe  prefents^  for 
end  during  and  unto  the  full  end  and  term  of  twenty^ene  years 
from  thence  next  enfuing^  and  fully  to  be  cempleated;  if  he  the 
faid  A.  B.  fl>all  Jo  long  iontinue  refior  of  tht  faid  parifh  of 

■  ■  >  TielMng  and  paying  therefore  year'-y  and  every  year  du» 
ring  tbo  faid  term^  unto  the  faid  A.  B.  and  bis  ojfignsy  tbo- 
rent  orfum  of  ■  at  and  upon  the  days  ■■  by  even 
and  equal  portions.  Provided  always^  that  if  the  faid  rent 
or  any  part  thereof  fhall  be  behind  and  unpaid  by  the  Jpaee  of 

■  dayi  after  the  days  end  times  appointed  and  limited  for 
tbo  po^mont  thereof^  then  this  prefent  demife  and  every  thing 
herein  contained  fhall  ceafe^  determine^  and  be  void,  'And  the 
faidQ.  Om^doth fer  himfelf  his  executors adminiflrators  and 
affigns^  and  for  every  ofjbom^  covenant  promifo  and  grant  to  and 
with  the  faid  A.  B.  bis  executors  and  adminiftratorsj  dnd  to 
and  with  every  of  them  by  thefe  prefentSy  that  he  the  faid 
C.  D.  his  execmarf  adminifkators  or  ajfigns^  fhaU  and  will 
from  time  to  timoy  and  at  all  times  during  the  continuance  of 
this  demife^  well  and  truly  pay  and  f Otis fy  the  rent  aforefaid^  at 
the  days  and  times  aferefaid  appointed  far  the  payment  thereof  i 
and  edfojhall  and  will  pay  and  difcbarge  all  taxes  which  Jhedl 
bo  impojed  upon  the  faid  domifedprtmsfes^  or  in  refpeSi  thereof^ 
hy  aSt  of  parliament  or  otberwife*  And  the  faid  A*  B.  for 
himjtlf  bis  executors  and  admtnijhators^  and  every  of  tbem^ 
doth  covenant  promift  and  grant  to  and  with  the  faid  C.  D. 
ins  executor Sy  adminifirators ,  and  affigns^  and  to  and  with 
every  of  them  by  tbefe  prefents^  that  for  and  under  the  rents 
and  covenants  hereinbefore  referved  and  contained  on  the  pari 
of  the  faid  C.  D.  his  execstiors  adndniftrators  or  ajfigns  to  ho 
paid  and  performed^  ho^tbo  faid  C*  D.  his  executors  admi» 
nijlrators  ctnd  affigns  fhaU  and  may  have^  hold^  and  enjoy  the 
tithes  emdpromtfes  aforefaid,  and  every  part  and  parol  tbttiof^ 
^during  the  faid  term  hereby  granted^  withoui  any  let^  trouble^ 

moliflatioUj  interruption^  or  denial  of  him  the  faid  A«  B.*  or 
bis  aJfignSf  or  any  other  perjon  or  per  font  claimihg  or  to  claim 
byf  from^  or  under  him»    In  witntft  wbcrc&f  tbo  Parties  to 

^      ihcfi 
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thifi  fujentt  haoi  tntircbat^ioHy  fit  thiir  bonis  aniftah  th§ 
day  andyeur  firft  atiVi  written.  A.  B. 

Signet  fuUiy  and  dilivirtd  (hav*  C.  D. 

ing  banfirjl  duly  fiampid)  in  the 
frtfmu$f  E.  F. 

G.H. 

Note,  it  is  faid  generally  in  feme  books,  that  a  verbal 
leare  of  tithes  is  not  good.  Others  fay,  that  tithes  oiaf 
be  granted  for  one  year  without  dced^  but  no  longer. 
Others  diftinguifh,  and  fay,  that  a  grant  of  pthes  even 
for  one  year  is  not  good  by  way  of  leafe,  but  may  be  good 
by  way  of  fale.  Others^  to  tbe  like  purpofe,  affirmi 
that  if  the  parfon  agrees  with  the  pariCbioBcr,  that  fuch 
parifhioner  Aiall  keep  back  his  own  tithes  for  a  year,  this 
is  a  good  bargain  by  way  of  retainer ;  but  if  he  grants  to 
him  the  tithes  of  another,  tho'  it  be  but  for  a  year»  it  is 
not  good  un^efs  it  be  by  deed.  Oo.  Ja.  613.  i  RMs 
Rip.  174.  God.  354.  Frum.  Rep*  234.  t  Brnval,  tj,  (d) 
And  by  the  feveral  damp  ads,  fuch  leafs  (for  whatever 
term  it  is  made)  muft  be  on  a  7  s.  ftamp. 

In  the  cafe  of  the  Archbijhop  of  Ttri  and  Z>r.  Hayiir 
againft  Sir  MiUs  StapUtm  and  others,  Feb.  21, 1740;  the 
archbifliop  was  intitled,  in  right  of  his  fee,  to  the  redory 
of  Mitton  in  York(hii% ;  and  granted  a  leafe  for  three  lives 
to  archdeacon  Hayter,  who  made  a  derivative  leafe  to  one 
Taylor.  And  this  bill  was  brought  by  the  arcbbiflioi^ 
and  Dr.  Hayter,  for  an  account  of  tithes  in  kind,  and  to 
eftablifli  the  cuftom  of  fettingouc the  corn  in-ftooki.  It 
was  objefied,  that  there  is  no  foundation  for  this  bSI,  be* 
caufe  Dr.  Hayter  having  made  a  leafe  to^ Taylor,  is  not  in* 
titled  ito  any  account,  iind  cannot  mainuin  a  bill  to  efta* 
blifli  a  cuftom  .of  fetting  out  in  ftooks  or  ftacks,  which  is 
a  mere  right.  By  the  lord  chanceUor  Hardwicke :  I  am  of 
opinion,  the  bit!  to  eftab)t(b  the  cuftom  is  well  brought : 
and  that  the  perfon  who  is  intitled  to  the  inheritance  is  pro- 


I 

{d)  Tithes  may  be  leafed ;  but  a  leafe  for  more  than  one 
year  mufibe  by  deed,  as  they  are  not  capable  of  livery  aad 
feiiin,  but  lie  merely  io  grant.  3  Ba€,  Jb.  53)^.  where  it  is 
addedi  tliat,  to  make  a  leafe  for  a  year  good,  it  ought  not  to 
be  entered  into  till  after  thtCQ/ji  is  iown ;  for  iheo  faek 
agreeneot  is  in  the  nature  of  a  fale  or  chattel  iuAfi,  which 
needs  n9  writing,  A  leafe  of  titl>e^  b^.-dced,  '*^,'.al^  she 
•time  the  l^iTor  Diould  continue  vfcar,"  u  goodj,  as  an  e&te 
for  Jife,  determinable  on  the  event  6f  his  cealine  t&  Ibt  vicar* 
^riav#rv.K//,2^a^.  413.  •/*;-•- 

perly 
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periy  made  a  party,  notwitbftanding  the  tithes  themfelvea 
were  out  in  leafe  at  the  time  for  which  the  account  is 
prayed  }  for  otherwife«  it  might  iotroduce  great  inconve* 
niencies  by  a  Collufion  between  the  leflees  and  the  occu- 
piers ;  and  that  a  bill  may  be  even  brought,  without  pray- 
ihg  ^ti  account;  to  eftabllfli  a  mere  right  oniy»  appears 
from  the  commoi\  cafe  of  bills  for  eftablifliing  frodus*s. 
And  therefore  I  ihall  diredi  an  ifTue  io  try  the  cuAom* 

m 

Title  for  orders.    See  S)rMnatioit. 

» _  .   •     -  *        > 

Toleration.     See  SDtflenteftl.  : 

Tomb  Scones.     Sec  WUtiaU 

Tranflation.     See  IBitSopg- 

Tranfubftantiation;     See  Jknii^'g  f^Uffttt 

Trcts  in  the  church  yard.    See  Cf)mtff. 


i.» 


Xrental0« 


TR  &  N  T  A  L  St  irigintaUa^  were  mafles .  for  fouls 
departed^  to  be  faid  thirty  limes  in  fuch  order  as 
fliould  be  appointed  ;  or  for  thirty  days  together ;  or 
oiherwife«yery  thirtieth  dajT::  according  to  the  diredion 
of  the  donor  or  founder,  who  inftituted  a  ftipcnd  for  that 
porpofe. 


M- 


ICtoper^ 

'TTROPER,   irpperium,    Ts  the  book   which  tontaineth 
^    the   fequences,  which    were  devotions    ufed   to  the 
church,  after  reading  of  the  epiftlc.     Lindw.  251. 


3Cuttic« 

^T^UNIC,  iunua^  was  the  fubdeacon's  garment,  which 
^    he  wore  in  ferving  the  pried  at  the  celebration  of  the 
nafs.    i^i$idw.  252. 
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A^miffiaa  of  a 
Boadt. 


Collattom  ktm 
to  bcAcicei* 


Copies  of  willt. 
DiipeBfatiom* 


EiemplKSca*"; 
ttoni. 

InfVtttitioni  of 
licences. 


Invcntoriet  of 
f  o  >di,  fumiturct 

ate. 

Prob.ttt. 


ADDENDA, 

4fi€r  TiiU  ^taitq^0  as  is  ftands  at  frefenf^  fagt 

27  J  of  Ms  Volume. 

...        ' 

1>  Y  ftatute  37  Gi$.  3.  e.  90.  Che  foliowioj;  adJitiooal 
ftamps  are  impofed  :  ivz.  On  ^. 

•Any  admittance,  or  inftrumeot  for  admitting,  of  any 
prober,  the  fom  of  8  U 

£ond8  given  by  executors  and  adminiftfaiofi ;  where 
the-eftate  to  be  adminiftered  fliall  exceed,  the  Aim  of  tweii* 
ty  pounds,  '3  s. 

Any coHationlo'be  made  by  any  afchbiflio|H  onother 
bUhop,  or  anyprefentatiofi  or  do.nation  which. fliaU  pafs 
the  great  feal  of  (?^/«l  Britain^  or  which  (hall  be  made  by 
any  parrpn  v»hac(oever,  of  or  to  any  benefice,  dignity,  or 
t'ph'itua)  or  ecciefiaftical  promotion  whatfoevVf,  6  f. 

Any  copy  of  any  will,  3d    (per  {heet  oi  90  words)*. 

Any  dilpenfation  to  hold  two  ecclefiaftical  dignities  or 
benefices,  or  both  a  dignity  and  benefice,  or  any  other 
difpenfation  or  faculty,  from  the  lord  atobbiCbop  of.  Can- 
terbury, or  the  mafter  of  the  faculties  for  the  time  being, 
jol. 

Any  exemplification  whatfoever  that  fliall  pais  the  feal 
of  any  courr,  1  ]» 

Any  inAitution  or  licence  that  (ball  pafs  the  feal  of  any 
archbiOiop  or  bithop,  chancellor  or  other  ordtnar?,  or  any 
ecclefiaftical  court  whatfoever  in  England,  or  any  wxit 
or  inftrument  for  the  like  purpofe,  with  any  fuch  infiita- 
tion  or  licence  that  (hall  be  pafled  or  made  by  any  preiby* 
tery  or  other  fpiritual  power  in  Scotland,  15  s. 

Any  inventory  or  catalogMjs  of  any  furniture,  goods,  or 
ciFeds,  made  with  reference  to  any  agreement,  or  for  the 
fccurity  of  any  perfon,  2s.  6d. 

Any  probate  of  a  wiil  or  letters  of  adminiftratioo  for 
any  eflace  of  or  above  the  value  of  three  hundred  pounds, 
the  fuip  of  2 1.  10s.;  where  the  effate  is  of  or  above  tbe 
value  of  fix  hundred  pounds,  the  further  fum  of  il.  los.; 
and  where  the  eftate  is  of  or  above  the  value  of  one  thoa« 
fand  pounds,  the  further  fum  of  2  )•{  and  where  the  eflate 


^  With  3  d.  per  (heet  before  %  making  6d» 
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is  of  or  above  the  value  of  two  thoiifand  pounds,  the 
further  fum  of  4I.1  and  where  the  eftate  is  of  or  above 
the  value  of.five  thoufand  pounds,  the  farther  fum  of  5 1.; 
and  where'  the  efiate  is  of  or  above  the  value  of  ten  thou- 
fand pounds,  the  further  fum  of  5 1. 

Any  appeal  from  the  courts  of  admiralty  either  in  ^^^  |.^^ 
England  or  Scotland,  the  colirt  of  arches,  or  the  Prer^a-  the  coomof 
kivi  Courts  of  Canterbury  or  York,  61.  aaoiinaty,  *c 

And  it  is  by  the  faid  ftatute  37  G.  3.  c.  90.  enaAed, 
that  every  perfoa  who  (hall  adminifter  the  perfonal  eftate 
of  any  perfoi]  dying  after  the  paffing  of  this  ad,  or  any 
part  thereof,  without  prottng  the  will  of  the  deceafed,  ot 
taking  out  letters  of  adminiftratton  of  fuch  perfonal  eftate, 
within  fix  calendar  months  after  the  death  c^  the  perfon  fp 
dying,  ihall  forfeit  and  pay  the.  fum  of  50 1.  to  be  reco* 
vered  in  his  majefty's  court  of  exchequer  at  Weftminfier^ 
for  offences  committed  in  England,  or. in  his  majefty's 
court  of  exchequer  in  Scotland,  for  ofienees  committed 
in  Scotland ;  one  moiety  of  foch  penalty  or  C^rfeiture,  if  fucd 
for  with!  n  the  fpace  of  fix  calendar  months,  to  be  to  his  ma- 
jefty,  his  heirs  or  focceflbrs,  and  the  other  moiety  to  the 
perfon  or  perfoos  who  ihall  inform  or  fue  lor  the  &me« 
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